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COM  MENTARIES 


ON    THE 


LAWS    OF    ENGLAND. 


BOOK    THE    FOURTH. 

OF   PUBLIC   WRONGS. 


CHAPTER    THE    FIRST. 

OF  THE  NATURE  OF  CRIMES;   and 
THEIR  PUNISHMENT. 


E  are  now  arrived  at  the  fourth  and  Jaft  branch 
of  thefe  commentaries;  which  treats  of  puhli^ 
ivrongs,     or   crimes    and    mlfdemernors        vJ 

»»..,  fecond,,,  .he  perrons  cpAW,  com;' Set 
V0..IV.  -"""J;*,. 

thirdly^ 
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^i:;irScUo  eacK  .y  L  laws  of  ^^^;^ 
the  means  of  preventing  their  perpetratton  ^  ^^^  [mhly.  U  e 
vnethod  of  .nfl^aing  thofe  pundhments,  wh.ch  the  law  has 
annexed  to  each  feveral  crime  and  mifdemefnor. 

First,  as  to  the  general  nature  of  crimes  and  their  pu- 
JZl;  thedifeuff'on  and  admeafurement  of  winch  forms 
Tn  every  country  the  code  of  criminal  law ,  or,  as  U  .s  more 
ufual  V  denominated  with  «s  in  England,  the  doarme  of 
tTLs  of  the  cro^n  ;  fo  called,  becaufe  the  kmg  m  whom 
cenfers  thi  majefty  of  the  whole  c-muntty,  .s^tppo^d  by 
the  law  to  be  the  perfon  injured  by  every  '"f-^  ^  f  ^^  ^ 
public  rights  belonging  to  that  communny,  ^-f.^^^^^^;' 
in  all  cafes  the  proper  profecutor  for  every  public  offence   . 

The  knowledge  o£  this  branch  of  jurifprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  -ery  er>me,  and 
adjufts  to  it  it's  adequate  and  neceffary  penalty,  is  of  the 
utmoft  importance  to  every  individual  m  the  ftate.     For  (as 
a  very  great  mafter  of  the  crown  law  ^  has  obferved  upon  a 
LiJrLafion)   no  rank  or  elevation  in  Ufe.  "0^^^-* 
of  heart,  no  prudence  or  circumfpeaion  of  condua,  fl.uuld 
tempt  a  man  to  conclude,  that  he  may  not  at  fome  Ume  or 
other  be  deeply  intereaed  in  thefe  refearches.     Ibe  mhrmi- 
ties  of  the  bell  among  us.  the  vices,  and  ungovernaole  paf- 
fions  of  others,  the  inftability  of  all  human  affatrs.  and  the 
numbcriefs  unforefeen  events,  which  the  compafs  of  a  day 
may  bring  forth,  will  teach  us  (ui3on  a  moment  s  refledion) 
that  to  laiow  with  precifion  what  the  laws  of  our  country 
have  forbidden,  and  the  deplorable  confcquences  to  which  a 
wilful  difobedience  may  expofe  us,  Is  a  matter  of  umverfal 


concern. 


In  proportion  to  the  importance  of  the  criminal  law,  ought 
alfo  to  be  the  care  and  attention  of  the  leglflature  in  properiy 

h  Sec  Vol.  I.  p.  z6g.  '  SI.  M.cb.el  Fofler,  p.c-f.  to  rep.  _ 

formmg 
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forming  and  enforcing  it.     It  fhould  be  founded  upon  prin- 
ciples  that  are  permanent,  uniform,  and   univcrfil  -,  and  al- 
ways conformable  to  the  didates  of  truth  and  juftice,  the 
feelings  of  humanity,  and  the  indelible  rights  of  mankind  : 
though  it  fometimcs    (provided  there  be  no  tranfgredlon  of 
thefe  externa!  boundaries)  may  be  modified,  narrowed,  or  en- 
larged,'according  to  the  local  or  oecafional  neccfllties  of  the 
ftate  which  it  is  meant  to  govern.     And  yet,  either  from  a 
want  of   attention  to  thefe  principles  in  the  firft  concoaion 
of  the  laws,  and  adopting  in  their  itead  the  impetuous  dic- 
tates of  avarice,   ambition,  and  revenge  ;  from  retaining  the 
difcordant  political  regulations,  wliich  fucceffive  conquerors 
or  faaions  have  eflabliflied,  in  the  various  revolutions  of 
government;  from  giving  a  lafling  efficacy  to  fanclions  that 
were  intended   to  be   temporary,  and   made  (as  lord  Bacon 
exprelTes  it)  merely  upon  the  fpnr  of  the  occafion ;  or  from, 
lallly,  too  haflily  employing  fuch  means  as  are  greatly  dif- 
proportionate  to  their  end,  in  order  to  check  the  progrefs  of 
fome  very  prevalent  offence  ;  from   fome,  or  from   all,  of 
thefe  caufes,  it  hath  happened,  that   the  criminal  law  is  in 
every  country  of  Europe  more  rude  and  imperfeA  than  the 
civil.     I  (hall  not  here  enter  into  any  minute  inquiries  con- 
cerning  the  local  conftitutions  of  other  nations ;  tlie  inhu- 
manity and  miftaken  policy  of  which  have  been  fufficiently 
pomted  out  by  ingenious  writers  of   their  own  J.     But  even 
with   us  in  England,  where  our  crown   law  is  with  juftice 
fuppofcd  to  be  more  nearly  advanced  to  perfedlon  ;  where 
crimes  are  more  accurately  defined,  and  penalties  lefs  uncer- 
tam  and  arbitrary ;  where  all  our  accufatious  are  public,  and 
our  trials  in  the  face  of  the  world  ;  where  torture  is  unknown, 
and  every  delinquent  is  judged  by  fuch  of  his  equals,  againft 
whom  he  can  form  no  exception  nor  even  a  perfona!  diflike  ; 
—even  here  we  fliali  occafionaily  find  room  to  remark  fome' 
particulars    that    feem    to  want  revifion    and    amendment. 
Thefe  have  chiefly  arifen  from  too  fcrupulous  an  adherence 
to  fome  rules  of  the  amient  common  law,  when  the  reafons 
have  cealed  upon  which  thofe  rules  were  founded;  from  not 

■^  Esron  Moutefquifu,   maiquis  Bccc^iia,  ^,V. 

^3  V  repealing 
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repealing  fuch  of  the  old  penal  laws  as  are  either  obfolete  or 
abfurd ;  and  from  too  little  care  and  attention  in  framing 
and  paffing  new  ones.     The  enacting  of  penalties,  to  whicli 
a  whole  nation  (hould  be  fubjed,  ought  not  to  be  left  as  a 
matter  of  IndifFerence  to  the  paffions  or  interetts  of  a  few, 
who  upon  temporary  motives  may  prefer  or  fupport  fuch  a 
bill-,  but  be    calmly  and    maturely   confidered  by  ^perfons 
who  know  what  provlfions  the  laws  have  already  made  to  re- 
medy the  mifchlef  complained  of,  who  can  from  experience 
forefec  the  probable  confequences  of  thofe  which  are  now 
propofed,  and  who  will  judge  without  paffion  or  prejudice 
how  adequate  they  are  to  the  evil.     It  is  never  ufual  in  the 
houfe  of  peers  even  to  read  a  private  bill,  which  may  afFeft 
the  property  of  an  individual,  without  firft  referring  it  to  fome 
of   the  learned  judges,  and  hearing   their  report  thereon  ^ 
And   furely  equal  precaution  is  necelTary,  when  laws  are  to 
be  eftabllflied,  which  may  affect  the  property,  the  liberty, 
and  perhaps  even  the  lives,  of  thoufands.    Had  fuch  a  refer- 
cncc  taken  place,  it  is  impoffible  that  in  the  eighteenth  cen- 
tury it  could  ever  have  been  made  a  capital  crime,  to  break 
down  (however  mallciouily)  the  mound  of  a  fifhpond,  where- 
by any  fifli  fhall  efcape  •,  or  to  cut  down  a  cherry-tree  in  an 
orchard  ^ .     Were  even  a  committee  appointed  but  once  in  an 
hundred  years  to  revlfe  the  crlm.inal  law,  it  could  not  have 
continued  to  this  hour  a  felony  without  benefit  of  clergy,  to 
be  feen  for  one  month  in  the  company  of  perfons  who  call 
themfeves,  or  are  called  Egyptians^  (i). 

It  is  true,  that  thefe  outrageous  penalties,  being  feldom 

or  never  iniiiaed,  are  hardly  known  to  be  law  by  the  public  : 

r   q   1   but  that  rather  aggravates  the  mifchlef,  by  laying  a  fnare  for 

the  unvv-ary.     Yet  they  cannot  but  occur  to  the  obfervation 

of  any  one,  who  hath  undertaken  the  task  of  examining  the 

^  See  Vol.  II.  p.  33S.  s  Stat.  5  EWz.  c.  20. 

^'  Stat.  9  Geo.  I,  c.  27.  31  Geo.  II.  c.  42. 


(i)  The  5  Eiiz.  €.2  0.  which  introduced  this  crime  and  its 
fcvere  punifhment,  is  repealed  by  the  23  Geo.  III.  c.  ji. 

great 
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great  outlines  of  the  Englifh  law,  and  tracing  them  up  to 
their  principles :  and  it  is  the  duty  of  fuch  a  one  to  hint  them 
with  decency  to  thofe,  whofe  abilities  and  ftations  enable 
them  to  apply  the  remedy.  Having  therefore  premifed  this 
apology  for  feme  of  the  enfuing  remarks,  which  might  other- 
wife  feem  to  favour  of  arrogance,  I  proceed  now  to  confider 
fm  the  firft  place)  the  general  nature  of  crimes. 

I.  A  CRIME,  or  mifdemefnor,  is  an  aft  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it.  This  general  definition  comprehends  both 
crimes  and  mifdemefnors ;  which,  properly  fpeaking,  are 
mere  fynonymous  terms:  though,  in  common  ufage,  the 
word  «  crimes"  is  made  to  denote  fuch  offences  as  are  of  a 
deeper  and  more  atrocious  dye ;  while  fmaller  faults,  and 
omiffions  of  lefs  confequence,  are  comprized  under  the 
gentler  names  of  <^  mifdemefnors"  only  (2). 

The  diftinaion  of  public  wrongs  from  private,  of  crimes 
and  mifdemefnors  from   civil  injuries,  feems  principally  to 
confift  in  this  :  that  private  wrongs,  or  civil  injuries,  are  an 
infringement  or  privation  of  the  civil  rights  which  belong  to 
individuals,  confidered  merely  as  individuals  :  public  wiongs, 
or  crimes  and  mifdemefnors,  arc  a  breach  and  violation  of 
the  public  rights  and  duties,  due  to  the  whole  community, 
confidered  as  a  community,  in  it's  focial  aggregate  capacity. 
As  if  I  detain  a  field  from  another  man,  to  which  the  law 
has  given  him  a   right,  this   is   a  civil   injury,  and   not  a 
crime;  for   here    only  the    right  of  an    individual   is   con- 
cerned,    and  it  is  immaterial  to  the  public,    which  of  us 
is    in    poffeffion   of  the   land :    but   treafon,    murder,    and 
robbery  are    properly    ranked    among    crimes  ;    fince,    be- 
fides    the    injury  done    to  individuals,    they  ftrike    at    the 


(2)  intlieEngli(hlaw,  rmfdemeanour  h  generally  ufed  in  contra- 
diftindion  to  felony,  and  mifdemeanours  comprehend  all  indidable 
offences,  which  do  not  amount  to  felony  ;  as  perjury,  battery, 
libels,  confpiracies,  attempts  and  folicitations  to  commit  felonies, 


B3 
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very    being    of    foclety,    which  cannot    pofTibly    fubfift, 

where    aaions    of   this    fort    are  fufFered  to    efcape  with 
impunity  (3). 


(3)  The  diilinaion  between  piibhc  crimes  and  private  injuries 
feems  entirely  to  be  created  by  pofitive  laws,  and  is  referable  only 
to  civil  inilitutions.  Every  violation  of  a  moral  law,  or  na- 
tural  obligation,  is  an  injury,  for  which  the  offender  ought  to  make 
retribution  to  the  individuals  who  immediately  fuffer  from  it  ;  and 
it  is  alfo  a  crime,  for  which  he  ought  to  be  puniflied  to  that  extent, 
which  would  deter  both  him  and  others  from  a  repetition  of  the 
oifence.  In  pofitive  laws  thofe  aas  are  denominated  injuries,  for 
which  the  legiilature  has  provided  only  retribution,  or  acompenfa- 
tlon  in  damages  ;  but  when  from  experience  it  is  difcovered  that 
this  is  not  fufficient  to  reftrain  within  m.oderate  bounds  certain 
^  clafTes  of  injuries,  it  then  becomes  neceffiiry  ibr  the  legillative 
power  to  raife  them  into  crimes,  and  to  endeavour  %  reprefs  them 
by  the  terror  of  punifliment,  or  the  fwordof  the  pubhc  magiilrate. 

The  word  crime  has  no  technical  meaning  in  the  law  of  Eng- 
hmd.  It  feems,  when  it  has  a  reference  to  pofitive  law,  to  com- 
prehend thofe  aas,  which  fubjea  the  offender  to  puniHirnxnt. 

When  the  words  high  crimes  and  m'lfdcmejnors  are  ufed  in  pro. 
fecutions  by  impeachment,  the  words  high  crimes  have  no  definite 
l^gnihcation,  but  are  ul^d  merely  to  give  greater  folemnity  to  the 

char  re. 

V/hen  the  word  crlms  is  ufed  with  a  reference  to  moral  law, 
it  implies  every  deviation  from  moral  reaitude.  Hence  we  fay, 
it  is  a  crime  to  rehife  the  payment  of  a  juil  debt;  it  is  '^  crime 
wilfully  to  do  an  injury  to  another's  perfon  or  property  without 
making  him  a  fatisfaaion. 

To  deilroy  another's  property  wilfully,  without  makmg  the 
owner  a  compenfation  is,  in  all  cafes,  a  worfe  crime  in  reafon  than 
theft;  becauie  the  individual  deprived  of  his  property  fuffers 
precifely  the  lame  inju-y,  and  the  public  lofes  the  benefit  of  that 
propert'y,  which  contributes  to  the  fupport  of  no  one  ;  and  he, 
who  does  the  injury,  has  not  the  temptation  of  him  who  fteals  to 
supply  his  wants.  In  the  cafe  of  thofe  aaions  which  are  only 
civil  iniuries,  and  to  which  no  legal  punifnment  is  annexed,  the 
law  hal  {-ppofcd  that  retribution  will  be  fufficient  to  deter  the 

ccmiriffion  of  them,  " 

rSnt 
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In  all  cafes  the  crime   includes  an  injury:  every  public 
offence  IS  alfo  a  private  wrong,   and  fomewhat  more  ;  it  af- 
fects the  individual,  and  it  likewife  affecSts  the  community. 
Thus  treafon  in  imagining   the  king's  death   involves   in  it 
confpiracy  againft    an   individual,  which  is  alfo   a  civil  in- 
jury •,  but  as  this  fpecies  of  treafon  in  it's  confc quences  prin- 
cipally tends  to  the  diffolution  of  government,  and  the  de- 
flruflion  thereby  of  the  order  and  peace  of  foclety,  this  de- 
nominates  it  a  crime   of  the  higheft  magnitude.     Murder 
IS  an  injury  to  the   life   of  an  individual ;  but  the  law   of 
fociety  confiders  principally  the  lofs  which  the  (late  fuftains 
by  being  deprived  of  a  member,  and  the  pernicious  example 
.  thereby   fet  for  others  to   do    the   like.     Robbery  may   be 
confidered  in  the  fame  view:  it  is  an    injury  to  private  pro- 
perty; but  were   that  all,  a   civil    fatisfadion   in   damages 
might  atone  for  it  :  the  public  mlfchief  is  the  thing,  for  the 
prevention  of  which  our  laws  have  made  it  a  capital  offence. 
In  thefe  grofs  and  atrocious   injuries  the  private  wrong  ^ is 
j       fwallowed  up  in  the  public  :  we  feldom  hear  any  mention 
made  of  fatisfaction  to  the  individual ;  the  fatisfaction  to  the 
community  being  fo  very  great.      And  indeed,  as  the  public 
crime  is  not  othcrwife  avenged  than  by  forfeiture  of  life  and 
property,  it  is  impoffible  afterwards  to  make  any  reparation 
for  the  private  wrong  :  which  can  only  be  had  from  the  body 
or  goods   of  the   aggreffor-     But    there    are    crimes    of  an 
inferior  nature,  in  which  the  public  punifliment  is  not  fo 
fevere,  but  it  affords  room  for  a  private  compenfation  alfo : 


But  the  wilful  and  malicious  deflniction  of  another's  property  by 
fire,  in  many  cafes,  is  puniflaed  with  death,  fo  alfo  is  the  mahci- 
ous  killing  and  maiming  of  another's  cattle  ;  yet  thefe  deteftable 
and  diabolical  a6ls  were  not  crimes  by  the  common  law  of  Encr, 
land ;  but  experience  difcovered  the  necefiity  of  rendering  them 
fubjed  to  piibhc  and  fevere  punifhm.ent.      See  p.  244,  poll. 

Yet  to  fet  fire  to  a  field  of  ripe  Handing  corn  is  ftill  only  a 
private  injury,  though  this  is  an  a^  which  Jlriles  at  the  n^ery  being 
of  fociety^  but  the  legifiature  have  not  yet  found  it  neceffary  to  rc« 
prefs  it  by  the  terror  of  penal  laws, 

^  4  and 
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and  herein  the  diftinctlon  of  crimes  from  civil  injuries  is 
very  apparent.  For  inftance  ;  in  the  cafe  of  battery,  or 
beating  another,  the  aggreilbr  may  be  indifted  for  this  at 
the  fuit  of  the  king,  for  difturbing  the  public  peace,  and 
be  puniflied  criminally  by  fine  and  imprifonment :  and  the 
party  beaten  may  alfo  have  his  private  remedy  by  aftion 
of  trefpafs  for  the  injury  which  he  in  particular  fuftains, 
and  recover  a  civil  fatisfaftion  in  damages.  So  alfo,  in 
cafe  of  a  public  nuif^ince,  as  digging  a  ditch  acrofs  a 
bighv^^ay,  this  is  punifliable  by  indiftment,  as  a  common  of- 
fence to  the  whole  kingdom  and  all  his  majefty's  fubje£ls  : 
7  3  but  if  any  individual  fuftains  any  fpecial  damage  thereby,  as 
laming  his  horfe,  breaking  his  carriage,  or  the  like,  the  of- 
fender may  be  compelled  to  make  ample  fatisfa£lion,  as  well 
for  the  private  injury,  as  for  the  public  wrong. 

Upon  the  whole  we  may  obferve,  that  in  taking  cogni- 
zance of  all  wrongs,  or  unlawful  ads,  the  law  has  a  double 
view :  viz.  not  only  to  redrefs  the  party  injured,  by  either 
reftoring  to  him  his  right,  if  pofiible  ;  or  by  giving  him  an 
equivalent ;  the  manner  of  doing  which  was  the  obje(£l  of 
our  inquiries  in  the  preceding  book  of  thefe  commenta- 
ries ;  but  alfo  to  fecure  to  the  public  the  benefit  of  fociety, 
by  preventing  or  punifhing  every  breach  and  violation  of 
thofe  laws,  which  the  fovereign  power  has  thought  proper  to 
eflablifh  for  the  government  and  tranquillity  of  the  whole* 
What  thofe  breaches  are,  and  how  prevented  or  puniftied, 
are  to  be  confidered  in  the  prefent  book. 

II.  The  nature  of  crimes  and  mijdemefnors  in  general  be- 
ing thus  afcertained  and  diftinguiflied,  I  proceed,  in  the  next 
place,  to  confider  the  general  nature  of  puni/Jjtnents  :  which 
are  evils  or  inconveniences  confequent  upon  crimes  and 
iTiifdemefnors  \  being  devifed,  denounced,  and  infli£ted  by 
human  laws,  in  confequence  of  difobedience  or  mifbehaviour 
in  thofe,  to  regulate  whofe  conduct:  fuch  laws  were  refpec- 
tively  made.  And  herein  we  will  briefly  confider  the  poivci'y 
the  end)  and  the  meafure  of  human  punifliment. 

T.  As 


^h-  I-  Wrongs.  « 

I.  As  to  the  power  of  human  puniOiment,  or  the  right  of 
the  temporal  leglflator  to  inflia  difcretionary  penalties  for 
crimes  and  mifdemefnors  »>.     It  is  clear,  that  the  right  of 
punifliing  crimes  againft  the   law  of  nature,  as  murder  and 
the  like,  h  in  a  ftate  of  mere  nature  vefted  in  every  indivi- 
<iual.     For  it  muft  be  vefted  in  fomebody ;  otherwife  the 
laws  of  nature  would  be  vain  and  fruitlefs,  if  none  were  em- 
powered to  put  them  in  execution  :  and  if  that  power  is 
vefted  in  any  one,  it  muft  also  be  vefted   in  all  mankind  ; 
fince  all  are  by  nature  equal.     Whereof  the  firft  murderer   r  <i  1 
Cam  wasfo  fenfible,  that  we  find  him  '  expreffing  his  ap- 
prehenfions,   that  ivhoever  (hould   find  him  would   flay  him 
In  a  ftate  of  fociety  this  right  is  transferred  from  individuals 
tothefoveragn  power;  whereby  men  are  prevented  from 
bemg  judges  in  their  own  caufes,  which  is  one  of  the  evils 
that  civil  government  was  intended   to  remedy.     Whatever 
power  therefore  individuals  had  of  puniftiing  offences  a-^ainfl 
the  law  ot  nature,  that  is  now  vefted  in  the  magiftrate  Jone  ; 
who  bears  the  fword  of  juftice  by  the  confent  of  the  whole 
community.     And  to  this  precedent  natural  power  of  indi- 
viduals  muft  be  referred  that  right,  which  fome  have  argued 
to  belong  to  every  ftate,  (though,  in  fad,  never  exercifed 
by  any,)  of  puniftiing  not  only  their  own  fubjeds,  but  alfo 
foreign  ambalTadors,  even  with   death  itfelf;  in   cafe   they 
have  offended,  not  indeed  againft  the  municipal  laws  of  the 
country    but  againft  the  divine  laws  of  nature,  and  become 
liable  thereby  to  forfeit  their  lives  for  their  guilt  K 

As  to  offences  merely  againft  the  laws  of  fociety.  which 
are  only  ,nala  prohibita,  and  not  mala  in  fe ;  the  temporal 
magiftrate  is  alfo  empowered  to  inflia  coercive  penalties  for 
fueh  tranfgreffions  :  and  this  by  the  confent  of  individuals  ; 
who,  m  forming  foeieties,  did  either  tacitly  or  exprefsly  \n- 
veft  the  fovereign  power  with  the  right  of  making  laws,  and 
or  enforcing  obedience  to  them  when  made,  by  exerc  fine 
upon  their  non-obfervance,  feverities  adequa'te  to  the  £ 
The   lawfulness    therefore    of  puniflnng  fuch  criminals  is 

c..o.^^P.,ffondorf,  L.ofNa,.   &N.        *  See  V.i.  iT  p.  ,54.    ' 

founded 
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founded  upon  this  principle,  that  the  law  by  which  they  fuf- 
fer  was  made  by  their  ov/n  confent ;  it  i'S  a  part  of  the  ori- 
ginal contraa  into  which  they  entered,  when  firft  they  en- 
gaged in  fociety  \  it  was  calculated  for,  and  has  long  con- 
tributed to,  their  own  fecurity. 

Thts  right  therefore,  being  thus  conferred  by  univerfal 
confent,  gives  to   the  ftate  exactly  the  fame  power,  and  no 
more,  over  all  it's  members,  as  each  individual  member  had 
[  9  ]   naturally   over  himfelf   or  others.     Wliich  has    occafioned 
fome  to  doubt,  how  far  a  human  legiflature  ought  to  inflift 
capital  p.unifhmentsfor/)^/?//^^  offences  \  offences  againft  the 
municipal   law  only,    and  not  againft  the  law  of   nature  : 
fince  no  individuallias,  naturally,  a  power  of  inflifting  death 
upon  himfelf  or  others  for  adions  in  themfelves  indifferent. 
With  regard  to  offences  jnala  in  fe,  capital  punifliments  are 
in  fome  inftances  infiicled  by  the  immediate  command  of  God 
himfelf  to  all  mankind  ;  as  in  the  cafe  of  m.urder,  by  the 
precept  delivered  to  Noah,  their  common  anceftor  and  re- 
prefentarive,  «^  whofo  fiieddeth   man's  blood,  by  man  (hall 
*<  his  blood  be  died  ^"     In  other  inftances  they  are  inflicted 
rafter  the  example  of  the  Creator,  in  his  pofitive  code  of  laws 
for  the  regulation  of  the  Jewifli  republic  ;  as  in  the  cafe  of 
the  crime  againft  nature.     But  they  are  fometimes  inflifted 
without  fuch  exprefs  warrant  or  example,  at  the  will  and 
difcretion  of  the  human  legiflature -,  as  for  forgery,  for  theft, 
and  fometimes  for  offences  of  a  lighter  kind.     Of  thefe  we 
are  principally  to  fpeak  ;  as  thefe  crimes  are,  none  of  them, 
offences  againft  natural,  but  only  againft   focial  rights;  not 
even  theft  itfclf,  unlefs  it  be  accompanied  with  violence  to 
oae's  houfe   or  perfon :  all  others  being  an  infringement  of 
that  right  of  property,  which,  as  we  have  formeriy  feen"^, 
owes  it's  origin  not  to  the  law  of  nature,  but  merely  to  civil 
fociety(4).  ^^^ 

^  Gen.  ix.  6.  ^  Book  II.  c.    i. 


(4)   It  is  ilrange  that  the  learned  Judge's  conclufion,  viz.  that 
ihefl  itfclf  is   not  an  offence  a^aiuf}  natural  rights,  did  3K)t  lead  him 

to 


^-  I'  Wrongs.  a 

The  pradice  of  Infliaing  capital   punldiments,  for  of- 
fences ot   human  inftitution,  is   thus  iurtified  by  that  great 
and  good  man,  fir  Matthew  Hale  "  :  <«  when  offences  grow 
"  enormous,  frequent,  and  dangerous  to  a  kingdom  orftate, 
"  deftruaive  or  highly  pernicious  to  civil  fockties,  and  to 
"  the  great  infecurity  and  danger  of  the  kingdom  or  it's  in- 
"  habitants,  fevere  punifliment  and  even  dc^ath  itfelf  is  ne- 
"  ceffary  to  be  annexed  to  laws  in  manv  cafes  by  the  pru- 
"  dence  of  lawgivers."  It  is  therefore  the' enormity,  or  dan- 
gerous tendency,  of  the  crime,  that  alone  can  Warrant  anv 
earthly  legiOature   in  putting  Jam  to  death  that  commits  it. 
It  IS  not  it's  frequency  only,  or  the  difficulty  of  otherwife  r  jo  l 
preventmg  it,  that  wiil  excufc  our  attempting   to  orevent  it 
by  a  wanton  effufion  of  human  blood.     Fcr,  though  the  end 
of  puniflmient  is  to  deter  men  froai  offending,  it^never  can 
follow  from  thence,  that  it  is  lawful  to  d-ncr  them  at  any 
rate  and  by  any  means;  Cmcc  there  may  be  unlawful  me- 
thods of  enforciif^  obedience  even  to  t!ie  julleft  laws.    Every 
humane  legiflator  will  be  therefore  extremely  cautious  of 
eftabl.fhmg  laws  that  inHift  the  penalty  of  death,    efpecially 
for  flight  offences,  or  fuch  as  are  merely  pofitive.     He  will 
expea  a  better  reafon  for  his  fo  doinir/than  that  loofe  ore 
which  generally  is  given  ;  tliat  it  is  found  by  former  expe- 
rience that  no  lighter  penalty  will  be  eftedual.    For  is  it  found 
upon  farther  experience,  that  capital  punifliments  are  more 
eltec^ual .?  Was  the  vaft  territory  of  all  the  Ruffias  worfe 
regulated  under  the  late  emprefs  Elizabeth,  than  under  her 

n   I  H:,l.    P.  C.  i:. 


to  falpedl  the  fallacy  of  the  po&ion,  that  ,-/,e  right  of  probertv 
cwestfs  origin  not  to  the  la^  of  nature,  but  merely  to  chil  focij, 
which  he  has  alfo  advanced  in  a  former  volume,  (2  vol.  p.  n.)  and 
which  I  have  there  prefumed  to  controvert.  If  theft  be  not  a  vio. 
lation  of  the  law  of  nature  and  reafon,  it  would  follow  that  the>e 
IS  no  moral  turpitude  in  dlllionefty.  "  Non  igitur  magis  eft  contra 
"  naturam  morhus  aut  egellas  aut  quid  hujufmodi  quam  detraftio 
•"  aut  appetitio  alieni."     Cic. 

Thoujhalt  notjleal,  is  certainly  one  of  the  firll  precepts  both  of 
nature  and  religion. 

more 


lO 


Public  Book  IV. 


more  fanguinary  predecelTors  ?  Is  It  now,  under  Catherine  II. 
lefs  clvir^zed,  lefs  fecial,  lefs  lecure  ?  And  yet  we  are  alTured, 
that  neither  of  thefe   llluftrious  princeffes  have,  throughout 
their  whole  adminiftratlon,  Iniliaed  the   penalty  of  death: 
and  the  latter  l:as,  upon  full  petfuafion  of  it's  being  ufelefs, 
nay  even   pernicious,  given  orders  for  abolilhlng  it  entirely 
throughout   her   extenfive  dominions^.     But    Indeed,  were 
capital  puniihments  proved  by  experience  to  be  a  fure  and 
efFe6tual  remedy,  that  woukl  not  prove  the  neceiTity  (upon 
which  the  juftice  and  propriety  depend)  of  inlli£ling  them 
upon   all  occafions  when  other  expedients  fail.     I  fear  this 
reafoning  would  extend  a  great  deal   too  far.     For  inltance, 
the  damage  done  to   our  public  roads  by  loaded  waggons  is 
tmiverfally  allowed,  and  many  laws  have  been  made  to  pre- 
vent it  ;   none  of  which  have  hitherto  proved  eflettual.     But 
it  does  not  therefore  follow,, that  it  would  be  juil  ior  the  le- 
giflature  to  inflia  death   upon  every  obltinate   carrier,  who 
defeats  or  eludes  the  proviGon  of  former  ftatutes.     Where 
the  evil  to  be  prevented  Is  not  adequate  to  the  violence  of 
the  preventive,  a  fovereign  that  thinks  ferioufly  can  never 
r   II   ]  juftify  fuch  a  law  to  the  diclatcs  of  confcience  and  huma- 
nity.    To  filed  the  blood  of  our  fellow-creature  is  a  matter 
that  requires  the  greatefh  deliberation,  and  the  fulleft  con- 
vidion  of  our  own  authority  :  for  life  is  the  immediate  gift 
of  God  to  man ;  which  neither  he  can  refign,  nor  can  it  be 
taken  from  him,  unlefs  by  the  command  or  permiflion  of  him 
who  gave  it;  either  exprefsly  revealed,  or   colleded  from 
the  laws  of  nature  or  fociety  by  clear  and  indifputable  de- 
monftration. 

J  WOULD  not  be  underftood  to  deny  the  right  of  the  legif- 
lat'ure  in  any  country  to  enforce  it's  own  laws  by  the  death 
of  the  tranfgrefibr,  thougli  perfons  of  feme  abilities  have 
doubted  it  ;  but  only  to  fuggeft  a  few  hints  for  the  confidera- 
tlon  of  fuch  as  are,  or  may  hereafter  become,  legiflators. 
When  a  queftion  arifes,  whether  death  may  be  lawfully  in- 

""  Grand  inHru^ioiis  for  framing  a  new  code  of  laws  for  the  Rufiir^n  empi.«. 
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Aided  for  this  or  that  tranfgreffion,  the  wifdom  of  the  laws 
muft  decide  it ;  and  to  this  public  judgment  or  dccifion  all 
private  judgments  muiT:  fubmit ;  elfc  there  is  an  end  of  the 
firft  principle  of  all  fociety  and  government.  The  guilt  of 
blood,  if  any,  muft  lie  at  their  doors,  who  mifinterpret  the 
extent  of  their  warrant ;  and  not  at  the  doors  of  the  fubjea:, 
who  is  bound  to  receive  the  interpretations  that  are  given  by  , 

tlie  fovereign  power. 

:::.  As  to  the  em/j  or  final  caufe  of  human  punlfhments* 
This  IS  not  by  way  of  atonement  or  expiation  for  the  crime 
committed  ;  for  tliat  muft  be  left  to  the  juft  determination 
of  the  Supreme  Being:  but  as   a  precaution   againft  future 
ofFcnces  of  the  fame  kind.  This  is  efreaed  three  ways  :  either 
by  the  amcndm^ent  of  the  offender  himfelf ;  for  which  pur- 
pofe  all  corporal  puniflmients,  fines,  and  temporary  exile  or 
imprifonment  are  inflided  :  or,  by  deterring  others  bv  the 
dread  of  his  example  from  oflending  in  the  hke  way,'"  la 
''  poeiia    (as  Tully  p  exprefles  it)  ad  paucoSy  mett:s  ad  omnes^ 
«  perve?uat  y  which  gives  rife  to  all  ignominious  punifli- 
ments,  and  to  fuch  executions  of  juftice  as  are  open  and 
public:  or   laitly,  by  depriving    the    party  injuring   of  the  r   j^  -, 
power  to  do  future  mifchief ;  which  is  efFefted  by  either 
puttmg  him  to  death,  or  condemning  him  to  perpetual  con- 
finement, fiavery,  or  exile.     The  fame  one  end,  of  prevent- 
ing future  crimes,  is  endeavoured  to  be  anfwered  by  each  of 
thefe  three  fpecies  of  puniPament.     The  public  gains  equal 
fecurity,  whether  the  offender  himfelf  be  amended  by  whole- 
fome  corredlion,  or  whether  he  be  difabled  from  doing  any 
farther  harm  :  and  if  the  penalty  fails  of  both  thefe  effeds, 
as  it  may  do,  ftill  the  terror  of  his  example  remains  as  a 
warning  to  other  citizens.  The  method  however  of  inxiiaing 
punifhment  ought  always  to  be  proportioned  to  the  particu- 
lar purpofe  it  is  meant  to  ferve,  and  by  no  means  to  exceed 
it:  therefore  the  pains  of  death,  and  perpetual  difabiiity  by 
exile,  flavery,  or  im.prifonment,  ought  never  to  be  inflided, 
but  when  the  offender    appears    incorrigible ;  which  mav 

P  pro  Clucntioy  46. 
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be  colIe£lcd  either  from  a  repetition  of  minuter  offences ;  or 
froin  the  perpetrritjon  of  fome  one  crhine  of  deep  malignity, 
which  of  itfelf  demonftrates  a  difpofition  without  hope  or 
probability  of  amendment :  and  in  fuch  cafes  it  would  be 
cruelty  to  the  public,  to  defer  the  punifhment  of  fuch  a  cri- 
minal, till  he  had  an  opportunity  of  repeating  perhaps  the 
worit  of  vlllanies. 

3.  As  to  the  meafure  of  human  punifhments.  From  what 
has  been  obferved  in  the  former  articles  we  may  colleft, 
that  the  quantity  of  punifhment  can  never  be  abfolutely  de- 
termined by  any  (landing  invariable  rule ,  but  it  muft  be 
left  to  the  arbitration  of  the  legiflature  to  inflict  fuch  penal- 
ties as  are  warranted  by  the  laws  of  nature  and  foclety,  and 
fuch  as  appear  to  be  the  beft  calculated  to  anfwer  the  end  of 
precaution  agahifl  future  offences. 

Hence  it  will  be  evident,  that  what  fome  have  fo  highly 
extolled  for  it's  equity,  the  lex  talionis^  or  law  of  retaliation, 
can  never  be  in  all  cafes  an  adequate  or  permanent  rule  of 
punifliment.     In  fome  cafes  indeed  it  feems  to  be  dictated  by 
natural  reafon  ;  as  in  the  cafe  of  confpiracies  to  do  an  injury, 
or  falfe  accufations  of  the  innocent:  to  which  we  may  add 
r   13   ]  that  law  of  the  Jews  and  Egyptians,  mentioned  by  Jofephus 
and  Dlodorus  Siculus,  that  whoever  without  fufTicient  caufe 
was  found  with  any  mortal  poifon   in    his  cuftody,  fhould 
himfelf  be  obliged  to  take  it.     But,  in  general,  the  differ- 
ence of  perfons,  place,  time,  provocation,  or  other  circum- 
.  ftances,  may  enhance  or  mitigate  the  offence  ;  and  in  fuch 
cafes  retaliation  can  never  be  a  proper  meafure  of  juftice.    If 
a  nobleman  itrikes  a  peafant,  all  mankind  will  .fee,  that  if  a 
court  of  juilice  awards  a  return  of  the  blow,  it  is  more  than 
a  juft   compenfation.     On  the   other  hand,  retaliation  may, 
fometimes,  Le  too  eafy  a  fentence;  as,   if  a  man  malicioufly 
fhould  put  out   the  remaining  eye  of   him  who  had  loft  one 
before,  it  is  too  flight   a  punifhment  for  the  maimer  to  lofe 
only  one  of  his:  and   therefore   the  law   of  the   Locrians, 
which  demanded  an  eye  for  an  eye,  was  in  this  inftance  ju- 
7  1;  diciouflv 
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aicioufly  altered  by  decreeing,  in  imitation  of  Solon's  laws  S 
that  he  who  ftruck  out  the  eye  of  a  one-eyed  man,  fliould 
lofe  both  his  own  in  return.     Befides,  there  are  very  many 
crimes,  that  will  in  no  fliape  admit  of  thefe  penalties,  with- 
out manifcll   abfurdity  and  wickednefs.     Theft  cannot  be 
puniflied  by  theft,  defamation  by  defamation,  forgery  by  for- 
gery, adultery  by  adultery,   and  the  like.     And  we  may  add, 
that  thofe  inftances,   wherein  retaliation  appears  to  be  ufed, 
even  by  the  divine  authority,  do  not  really  proceed  upon  the 
rule  of  exaa  retribution,  by  doing  to  the  criminal  the  fame 
hurt  he  has  done   to   his  neighbour  and  no  more ;  but  this 
correlpondence  between  tlie  crime  and  puniflmient  is  barely 
a  confequence  from  fome  other  principle.     Death  is  ordered 
to  be  puniihtd  with  death ;  not  becaufe  one  is  equivalent  to 
the  other,  for  that  would  be  expiation,  and  not  punifliment. 
Nor  is  death  always  an  equivalent  for  death  :  the  CKecutiou 
of  a  needy  decrepid  allaffin  is  a  poor  fatisfadion  for  the  mur- 
der of  a  nobleman  in  the  bloom  of  his  youth,  and  full  enjoy- 
ment of  his  friends,  his  honours,  and    hi3  fortune      But 
the  reafon  upon  which  this  fentencc   is  grounded  feems  to 
be,  that  this  is  the  higheft  penalty  that  man  can  inflicl,  and 
tends  moll  to  the   fecurity  of  mankind  ;  by  removing  one  f   U  1 
murderer  from  the  earth,  and  fetting  a  dreadful  example  to 
deter  others  :  fo  that  even  this  grand  inftance  proceeds  upon 
other  pnnciples  than  thofe  of  retaliation.     And  truly,  if  any 
measure  of  punifhment  is  to  be  taken  from  the  damage  fuf- 
tamed  by  the  fufFerer,  the  punifhment  ought  rather  to  ex- 
ceed than  equal  the  injury:  fince  it  feems  contrary  to  rea- 
fon  and  equity,  that  the  guilty  (if  convided)   fljould  fuffer 
no  more  than  the  innocent  has  done  before  him  ;  efpecialiy 
as  the  fuffering  of  the  innocent  is  pad  and  irrevocable,  that 
of  the  gudty  :s  future,  contingent,  and  liable  to  be  efcap-d 
or  evaded.     With  regard  indeed   to  crimes  that  arc  inrom- 
plete,  which  confift  merely  in  the  inttntion,  and  an- v. -.f  ^ct 
earned  into  ad,  as  confpiracies  ard  the  like  ;   th^-  innocert 
has  a  chance  to  fruflrate  or  avoid  the  villany,  as  the  confj. 
rator  has  alfo  a  chance  to  efcape  his  puniftment :  and 
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may  be  one  reafon  why  the  lex  talionis  is  more  proper  lo  be 
inflided,  if  at  all,  for  crimes  that  confill  in  intention,  than 
for  fuch  as  are  carried  into  aft.  It  feems  indeed  confonanf 
to  natural  reafon,  and  has  therefore  been  adopted  as  a  maxim 
by  feveral  theoretical  writers  ^  that  the  puniftiment  due  to 
the  crime  of  which  one  falfely  accufes  another,  fliould  be 
inflifted  on  the  perjured  informer.  Accordingly,  when  it 
was  once  attempted  to  introduce  into  England  the  law  of 
retaliation,  it  was  intended  as  a  punifhment  for  fuch  only 
as  preferred  malicious  accufations  againft  others  ;  it  being 
enafted  by  ftatute  37  Edw.  III.  ch.  18.  that  fuch  as  prefer- 
red any  fuggeftlons  to  the  king's  great  council  fliould  put  in 
fureties  of  taliation  ;  that  is,  to  incur  the  fame  pain  that 
the  other  (hould  have  had,  in  cafe  the  fuggeftion  were 
found  untrue.  But,  after  one  year's  experience,  this  pu- 
nifhment of  taliation  was  rejeded,  and  imprifonment  adopted 
in  its  {lead  *. 

But  though  from  what  has  been  faid  it  appears,  that 
there  cannot  be  any  regular  or  determinate  method  of  rating 
[  15  ]  the  quantity  of  punifhments  for  crimes,  by  any  one  uniform 
rule  j  but  they  muft  be  referred  to  the  will  and  difcretion  of 
the  legifiative  power :  yet  there  are  fome  general  principles, 
drawn  from  the  nature  and  circumftances  of  the  crime, 
that  may  be  of  fome  afliftancs  in  allotting  it  an  adequate 
punifliment. 

As,  firft,  with  regard  to  the  cbje&  of  it:  for  the  greater  and 
more  exalted  the  obje£l  of  an  injury  is,  the  more  care  fliould 
be  taken  to  prevent  that  injury,  and  of  courfe  under  this  ag- 
<Travation  the  punifliment  fliould  be  more  fevere.  Therefore 
treafon  in  confpiring  the  king^s  death  is  by  the  Englifli  law 
punifhed  with  greater  rigour  than  even  aftually  killing  any 
private  fubjea.  And  yet,  generally,  a  defign  to  tranfgrefs 
is  not  fo  flagrant  an  enormity,  as  the  aftual  completion  of 
that  defign.    For  evil,  the  nearer  we  approach  it,  is  the  more 

r  Beccar.  c.  15.  '  Stat.  38  Edw.  III.  c  9. 
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difagreeable  and  ihocking  :  fo  that  It  requires  more  obRInacy 
>n  wickednefs  to  perpetrate  an  unlawful  aaion,  than  barely 
to  entertain  tlie  thought  of  it :  and  it  is  an  encouragement 
to  repentance  and  remorfe,  even  till  the  laft  ftage  of  any  crime, 
that  it  never  is  too  late  to  retrad  ;  and  that  if  a  man  ftops 
even  here,  it  is  better  for  him  than  if  he  proceeds  :  for  which 
reafon  an  attempt  to  rob,  to  ravifh,  or  to  kill,  is  f.ir  lefs 
penal  than  the  aftual  robbery,  rape,  or  murder.     But  in  the 
cafe  of  a  treafonable  confpiracy,  the  objed  whereof  is  the 
king's  majefty,  the  bare   intention  will  dcferve  the  higheft 
degree  of  feverity  ;  not  becaufe  the  intention  Is  equivalent  to 
the  aft  itlelf ;  but  becaufe  the  greatcft  rigour  is  no  more  than 
adequate  to  a  treafonable  purpofe  of  the  heart,  and  there  is 
no  greater  left  to  infha  upon  the  actual  execution  itfelf. 

Again  :  the  violence  of  paffion,  or  temptation,  may  fome- 
times  alleviate  a  crime;  as  theft,  In  cafe  of  hunger,  is  far 
more  worthy  of  compafHon,  than  wlien  committed  through 
avarice,  or  to  fupply  one  in  luxurious  exceffes.  To  kill 
a  man  upon  fudden  and  violent  refentment,  is  lefs  penal 
than  upon  cool  deliberate  malice.  The  age,  education,  and 
cnaradter  ot  the  offender ;  the  repetition  (or  otherwife)  of 
the  offence  ;  the  time,  the  place,  the  company  wherein  it  r  16  1 
was  committed  ;  all  thefe,  and  a  thoufand  other  incidents, 
may  aggravate  or  extenuate  the  crime  '. 

Farther  :  as  punifhments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reafonable  that  among 
cnmes  of  different  natures  thofe  fhould  be  mod  fcverely  pu- 
mfhed,  which  are  the  moft  deftrudive  of  the  public  fafety 
and  happinefs  >' ;  and,  among  crimes  of  an  equal  mahVnIty, 
thofe  which  a  man  has  the  moR  frequent  and  eafy  ooportu- 
nities  of  committing,  which  cannot   be    fo  eafiiy  guarded 

■  Thus  Demofthenes   (i„  his  crati,,,,  "  n,ornir,g,  publidv,  before   flran.ers 
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j^^^amd  as  others,  and  which  therefore  the  offender  has  the 
ihoncreil-  inducement  to  commit ;  according  to  what  Cicero 
obfcrves^,  "  ea  funt  animadvertenda  peccata  maxime^  quae  dij- 
<«  ficillime  praecaventur.''  Hence  it  is,  that  for  a  fervant  to 
rob  his  mailer  is  in  more  cafes  capital,  than  for  a  ftranger  : 
if  .;i  fervant  kills  his  mailer,  it  is  a  fpccies  of  treafon  \  in  an- 
other it  is  only  murder :  to  fteal  a  handkerchief,  or  other 
trifle  of  above  the  value  of  twelvepence,  privately  from  one's 
p.:rfon,  is  made  capital ;  but  to  carry  off  a  load  of  corn  from 
an  open  field,  tlioughof  fifty  times  greater  value,  is  puniflied 
VvM.th  tranfportation  only.  And,  in  the  ifland  of  Man,  this 
rule  was  formerly  carried  fo  far,  that  to  take  away  an  horfe  or 
an  ox  was  there  no  felony,  but  a  trefpafs,  becaufe  of  the  diffi- 
culty in  that  little  territory  to  conceal  them  or  carry  them  off: 
but  to  ileal  a  pig  or  a  fowl,  which  is  eafily  done,  was  a  capital 
mifdemefnor,  and  the  offender  was  puniffied  with  death  "'. 

Lastly  :  as  a  conclufion  to  the  vv/hole,  we  may  obferve 
that  punifliments  of  unreafonable  feverity,  efpecially  when  in- 
difcriminateiy  infliaed,  have  lefs  effed  in  preventing  crimes, 
and  amending  the  manners  of  a  people^  than  fuch  as  are 
more  merciful  in  general,  yet  properly  intermixed  with  due 
[  17  ]  diilinaions  of  feverity.  It  is  the  fentiment  of  an  ijigenious 
writer,  who  feems  to  have  well  fcudied  the  fprings  of  human 
aftlon  ^,  that  crimes  are  more  effeduaHy  prevented  by  the 
certainty,  than  by  th^  feverity,  of  puniflimenr.  For  the  ex- 
ceffive' feverity  of  laws  (fays  Montefquieu  y)  hinders  their 
execution  :  when  the  punlfliment  furpaffes  all  me.afure,  the 
public  wall  frequently  out  of  humanity  prefer  impunity  to  it. 
Thus  alio  the  ftatute  i  Mar.  ft.  1.  c.  i.  recites  in  it's  pre- 
amble, '^  that  the  ftate  of  every  king  confifts  more  affuredly 
"  in  the  love  of  the  fubje£l  towards  their  prince,  than  in  the 
<^  dread  of  laws  made  with  ligorous  pains;  and  that  laws 
««  made  for  the  prefcrvation  of  the  commonwealth  without 
«  great  penalties  are  more  often  obeyed  and  kept,  than  laws 

u  pro  ^fxio  Jlofcio.  4CV.  ^  Bcccar.  c.  7. 
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"  made   with  extreme  punifhments."     Happy  had  it  bef,n 
for  the  nation,  if  the  fubfcquent  pradice   of  tliat  deluded 
princefs  in  matters  of  religion,  had  been  correfpondent  to 
thefe  fentiments   of  herfelf  and   parliament,  in   matters   of 
ftate  and  government!  We  may  further  oblerve  that  fangui 
nary  laws  are  a  bad  fymptom  of  the  diflemper  of  any  ftate, 
or  at  lead  of  It^s  weak  confiitution.     The  laws  of  the  Ro- 
man kings,  and  the  twelve  tables  of  the  decemviriy  were  full 
of  cruel  punifiiments  :  the  Porcian  law,  which  exempted  all 
citizens  from  fentence  of  death,  fijently  abrogated  them  all. 
In  this  period  the  republic  flouriflied  :  under  the  emperors 
fevere   punifhments    were    revived;    and  then  the  empire 
fell  (5). 


(5)  The  mod  admirable  and  excellent  flatute  ever  paffed  by  the 
Englidi  legiflaturc  is  the  i  Ed.  6.  c.  12. 

In  the  preamble  it  ftates,  in  a  beautiful  and  fimple  ftraia  of 
eloquence,  that  "  Nothing  Is  mere  godly,  more  fure,  more  to  be 
''  wiihed  and  defired  betv/ixt  a  prince,  the  fnpreme  head  and 
''  ruler,  and  the  fubjeds  whofe  governor  and  bead  he  is,  than  oa 
**  the  prince's  part  great  clemency  and  indulgency,  and  rather 
*'  too  much  forgivenefs  and  remiffion  of  his  royal  power  and  jufl 
«'  punifhment,  than  exaft  feverity  and  juftice  to  be  fhewed  ;  and 
''  on  the  fubjea's  behalf,  that  they  fhould  obey  rather  for'love, 
''  and  for  the  necelTity  and  love  of  a  king  and  prince,  than  for 
*'  fear  of  his  ftrait  and  fevere  laws.  But  as  in  tempell  or  winter 
«  one  courfe  and  garment  is  convenient,  in  calm  or  warm  weather 
"  a  more  liberal  cafe  or  lighter  garment  both  may  and  ought  to 
''  be  followed  and  ufcd  ;  fo  we  have  feen  divers  ftrait  and  fore 
"  laws  made  in  one  parliament  (the  time  fo  requiring),  in  a  more 
«  calm  and  quiet  reign  of  another  prince  by  the  hke  authority 
*«  and  parliament  taken    away/^  kc. 

It  therefere  repeals  every  ftatute  which  has  created  any  treafoa 
fince  the  25  Ed.  IIL  /.  5.  c.  2. 

It  repeals  «  all  and  every  aft  of  parliament  concerning  doarlne 
^'  or  matters  of  religion.'^ 

It  repeals  every  felony,  created  by  the  legiflature,  during  the 
preceding  long  and  cruel  reign  of  Henry  VIIL 

^2  it 
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It  Is  moreover  abfurd  and  impolitic  to  apply  the  fame 
puniftiment  to  crimes  of  different  malignity.     A  multitude 
of  fanguinary  laws  (befides  the  doubt  that  may  be  enter- 
tained concerning  the   right  of  making  them)  do  likewife 
prove  a    manifeft    defeft  either  in  the    wife! om  of  the  le- 
giilative,  or  the  ftrength   of  the  executive  power.     It  is  a 
kind  of  quackery  in  government,  and  argues  a  want  of  fohd 
fkill,  to  apply  the  fame  univerfal  remedy,   the  ultimum  /up- 
plicium,  to  every  cafe  of  difficulty.     It  is,  it  muft  be  owned, 
much   eafter   to    extirpate   than    to   amend    mankind:    yet 
[   i8  ]  that  magiffrate   muft  be  efteemed  both  a  weak  and   a  cruel 
furgeon,  who  cuts  off  every  limb,  which  through  ignora^ice 
or  indolence  he  will  not  attempt  to  cure.    It  has  been  there- 
fore ingenioufly  propofed  %  that  in  every  ftatc  a  fcale  of 
crimes  fhould  be  formed,  with  a  correfponding  fcale  of  pu- 
nifliments,  defcending  from  the  greateft  to  the  leaft  :  but,  if 
that  be  too  romantic  an   idea,  yet  at  leaft  a  wife  legiflator 
will  mark  the  principal  divifions,  and  not  affig^i  penalties  of 
the  firft  degree  to  offences  of  an  inferior  rank.     Where  men 
fee  no  diftinaion  made  in  the  nature  and  gradations  of  pu- 
niftiment, the  generality  will  be  led  to  conclude  there  is  no 
diftinaion  in  the  guilt.     Thus  in  France  the  puniftiment  of 
robbery,  either  with  or  without  murder,  is  the  fame  ^ :  hence 
it  is,  that  though  perhaps  they  are  therefore  fubjea  to  fewer 
robberies,    yet  they  never   rob  but   they  alfo  murder.     In 

aBeccar.  c.  6.  «Sp.  L.  b.  6.  c,  J 6. 


Tt  repeals  the  ftatute  31  Hen.  VIIL  "  that  proclamations  made 
"  by  the  king^s  highnefs,  by  the  advice  of  hid  honourable  council, 
«•  mould  be  made  and  kept  as  though  they  were  made  by  authority 
«  of  parliament." 

It  repeals  alfo  the  extraordinary  ftatute  dc  hlgamh,  4  Edw.  J, 
ft  ^.  c.  5.  which  enadled,  that  if  any  man  married  a  widow,  or 
married  a  fecoiid  wife  after  the  death  of  the  firft,  lie  fhould  be 
deprived  of  the  benefit  of  clergy,    if  he  was  «onviaed  of  any 

elerevable  felony  whatever. 
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China  muraerers  are  cut  to  pieces,  and  robbers  not :  hen., 
in  that  country  they  never  murder  on  the  highway,  thou-h 
they  often  rob.  A,.d  in  England,  befides  the  additional 
terrors  ol  a  fpeedy  execution,  and  a  fubfequent  expofure  or 
dinedion,  robbers  have  a  hope  of  tranfportation,  which  fel- 
dom  is  extended  to  murderers.  This  has  the  fame  elFeft 
here  as  in  China;  in  preventing  frequent  aflaffination  and 
fluughter. 

Yet,  though  in  this  inRance  we  may  glory  in  the  wlf- 
dom  of  the  Englifli  law,  we   Oiall  find  it  more  difficult  to 
juihfy  the  frequency  of  capital  puniihmcnt  to  be  found  tliere- 
in  ;  infiiaed  (periiaps  inattentively)  by  a  multitude  of  fuc- 
ceffivc  independent  fbtutes,  upon  crimes  very  di.Terent  in 
their  natures.     It  is   a   melancholy   truth,  that  among  the 
variety  of  aftions  which  men  are  daily  liable  to  commit,  no 
lefs  than  an  hundred  and  (ixty  have  been  declared  by  ad  of 
parliament  1^  to  be  fJonies  without  benefit,  of  clergy  i  or,  in 
other  words,  to  be  wortJiy  of  inftant  death.     So'clreadful  a 
lift,  mftead  of  diminilhing,  increafes  the  number  of  offenders. 
Ihe  mjured,  through  compaffion,  will  often  forbear  to  pro-  r  iq  1 
fecute:  juries,    through   compaflion,  will  fometimes  forget 
their    oaths,  and  either   acquit  the  guilty  or  mitigate   the 
nature  of  the  offence  :  and  judges,  throu!^h  compaffion,  wiU 
refpue  one  half  of  the  convicls,  and  recommend  them  to  the 
royal  mercy.     Among  fo   many   chances  of  efcaoinf.,  the 
needy  and  hardened  offender  overlooks  the   multitude  that 
fuffer  :  he  boldly  engages  in  fomc  defperate  attempt,  to  re- 
lieve his  wants  or  fupply  his  vices  :  and,  if  unexpeaedly  the 
hand  of  juft.ce  overtakes  him,  he  deems  himfelf  peculiarly 
unfortunate,  in  falling  at  iaft  a  facrifice  to  thofe  laws,  which 
long  impunity  has  taught  him  to  contemn. 

t.  s.e  Ruffhe.d-s  index  to  the  ftatutes  (tit.  felony),  and  the  afts  which  have 

iince  been  made. 
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CHAPTER    THE    SECOND. 

OF  THE  PERSONS  CAPABLE  of 

COMMITTING    CRIMES. 

AVING,  in  the  preceaing  chapter,  confidered  m 
^  ~  a^neral  the  nature  of  crimes,  and  punifnments,  we 
are  led  next  in  the  order  of  our  diitnbution,  to  inquire  what 
perfonsare,  or  are  not,  capahle  o\  commi^tting  "imes;  or 
which  is  all  one,  who  are  exempted  from  the  cenfurcs  of  the 
law  upon  the  commiffion  of  thole  ads,  which  m  other  per- 
fons  would  be  feverely  puniflied.  In  the  procefs  of  which 
inquiry,  we  muft  have  recourfe  to  particular  and  fpec.al  ex- 
^  ceptions  :  for  the  general  rule  is,  that  no  perfon  fhaJ  be  ex- 
cufed  from  punifhment  for  difobedience  to  the  laws  of  his 
country,  excepting  fnch  as  are  exprefsly  defined  and  exempt- 
cd  by  the  laws  themfelves. 

All  the  feveral  pleas  and   excufes,   which   protea  the 

commhter  of  a  forbidden  ad  from  the  punifhment  which  is 

otherwife  annexed  thereto,  may  be  reduced  to  this  frng-e 

confideration,  the  want  or  defeG  of  ivill  An  involuntary  a... 

as  it  has  no  claim  to  merit,  fo  neither  can  it  mduce  any  gu,  t : 

the  concurrence  of  the  will,  when  it  has  it's  cnoice  euhcr 

to  do  or  to  avoid  the  faG  in  qucRion,  being  the  only  thing 

f.  ,,  T  that  renders  human  aftions  ei.her  nraifewortliy  or  cuu^aole 

^  "•"  ^  Indeed,  to  make   a  complete  crime  cognizable  by  hum  n 

laws,  there  mull  be  both  a  will  and  an  aG      For  tncugn. 

in    oro  conf^icnuae,  a  fixed  defign  or  will  to  do  an  un.aw.^l 

aa  is  almoa  as  heinous  as  the  commiffion  of  it,  yei,  as  no 

temporal  tribunal  can  fearch  the  heart,  or  f.thom  the  in  cn- 

tions  of  the  mind,  otherwife  than  as  they  are  demonftracd  by 

■     out^^ard  aaions,  it  therefore  cannot  punifh  for  what  it  can- 


Ch.  2.  Wrongs.  2i 

not  know.  For  which  reafon  In  all  temporal  jurifdi£lions  an 
evert  a£l,  or  fome  open  evidence  of  an  intended  crime,  is  ne- 
ceflary,  in  order  to  demonftrate  the  depravity  of  the  will,  be- 
fore the  man  is  liable  to  pmiiihment.  And,  as  a  vitious  will 
without  a  vitious  a£l  is  no  civil  crime,  fo,  on  the  other  hand, 
an  unwarrantable  aft  without  a  vitious  will  is  no  crime  at  all. 
So  that  to  conilitute  a  crime  againft  human  laws,  there  muft 
be,  firil,  a  vitious  will  ;  and,  fecondly,  an  unlawful  a£l 
confcquent  upon  fuch  vitious  will. 

Now  there  are  three  cafes,  in  which  the  will  does  not  join 
with  the  a6l  :  i .  Where  there  is  a  defeft  of  underflanding. 
For  where  there  is  no  difcernment,  there  is  no  choice ;  and 
where  there  is  no  choice,  there  can  be  no  a£t  of  the  will, 
which  is  nothincr  Q\{t  but  a  determination  of  one's  choice  to 
do  or  to  abflain  from  a  particular  action  :  he  therefore,  that 
has  no  underftanding,  can  have  no  will  to  guide  his  conduct. 
2.  Where  there  is  underflanding  and  will  fufficient,  refidhig 
in  the  party ;  but  not  called  forth  and  exerted  at  the  time  of 
the  aftion  done  •,  which  is  the  cafe  of  all  offences  committed 
by  chance  or  ignorance.  Here  the  will  fits  neuter ;  and 
neither  concurs  with  the  aft,  nor  difagrees  to  it.  3.  Where 
the  aftion  is  conflrained  by  fom.e  outward  force  and  violence. 
Here  the  will  counterafts  the  deed  ;  and  Is  fo  far  from  con- 
curring with,  that  it  loaths  and  difagrees  to,  what  the  m.an 
is  obliged  to  perform.  It  will  be  the  bufmefs  of  the  prefent 
chapter  briefly  to  confider  all  the  feveral  fpecies  of  defeft  in 
will,  as  they  fall  under  fome  one  or  other  of  thefe  general 
heads:  as  infancy,  idiocy,  lunacy,  and  intoxication,  which 
fall  under  the  firft  clafs ;  misfortune,  and  ignorance,  w^hicL  V  %2  l 
may  be  referred  to  the  fecond  ;  and  ccmpuliion  or  ncceility^ 
^yhich  may  properly  rank  in  the  third. 

I.  First,  we  will  confider  the  cafe  of  infancyy  or  nonaee ; 
which  is  a  defeft  of  the  underftanding.  Infants,  under  the 
age  of  difcretion,  ought  not  to  be  punifhed  by  any  criminal 
profecution  whatever*.     What  the  age  of  difcretiou  Is,  ia 

*  1  Hawk,  P.  C.  2, 

C  4  various 
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various  tiatiotis^  is  matter  of  feme  variety.  The  civil  law 
diftinguHlied  the  age  of  minors,  or  thofe  under  twenty-five 
years  old,  into  three  ftages:  hifantia^  from  the  birth  till  icven 
years  of  age  ;  pueriticiy  from  feven  to  fourteen  ;  ?d\(\  pubertaSf 
from  fourteen  upwards,  llie  period  of  pueriticiy  or  child- 
'  hood,  was  again  fubdivided  into  two  equal  parts  :  from  feven 
to  ten  and  an  half  was  aetas  injantiae  pro\ima  ;  from  ten 
and  an  half  to  fourteen  was  aetas  pubertaii  proxima.  Dur- 
ing the  firll  fhage  of  infancy,  and  the  next  half  ftage  of 
childhood,  infantine  proxima^  they  were  not  punifhablc  for 
any  crime ^.  During  the  other  half  ftage  of  childhood,  ap- 
proaching to  puberty,  from  ten  and  an  half  to  fourteen,  they 
were  indeed  punifliable,  if  found  to  be  doli  capacesy  or  capable 
of  mifchief:  but  with  many  mitigations,  and  not  with 
the  utmoft  rigour  of  the  law  ^.  Durhig  the  laft  ftage  (at  the 
age  of  puberty,  and  afterwards)  minors  were  liable  to  be 
puniflied,  as  well  capitally,  as  otherwife. 

The  law  of  England  does  in  fome  cafes  privilege  an  in- 
fant, under  the  age  of  twenty-one,  as  to  common  mifdemef- 
nors  5  fo  as  to  efcape  fine,  imprifonment,  and  the  like  :  and 
particularly  in  cafes  of  omiilion,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  fimilar  offences  ^  :  for,  not  having 
the  command  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  thofe  things  which  the  law  requires.  But 
"Vvhere  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at 
leaft  as  liable  as  others  to  commit,)  for  thefe  an  infant,  above 
-^3  3  the  age  of  fourteen,  is  equally  liable  to  fuffer,  as  a  perfon  of 
the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  ftill  more  mi- 
nute and  circumfpefl:  -,  difl:inguifl:!ing  with  greater  nicety  the 
feveral  degrees  of  age  and  difcretion.  By  the  ancient  Saxon 
law,  the  age  of  twelve  years  was  eftablifhed  for  the  age  of 
poffible  difcretion,  when  firft  the  underllanding  might  open^: 
and  from  thence  till  the  offender  was  fourteen,  it  wzs  aetas 

^'  In:'t.   3.  20.  10.  *^    T  Hal.  p.  C.  20,  2f,  22. 

«  P'^'.  25.  5,  24.  50.  17,  III,  47.  2.  2.3,  ^  LL,  Athr/ftan,     Wilk.  65. 
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pubertati  proxirnay  \\\  which  he  might  or  might  not  be  guilty 
of  u  crime,  according  to  Iiis  natural  capacity  or  incapacity. 
This  was  th^  dubious  ftage  of  difcretion:  but,  under  twelve 
it  was  held  that  he  could  not  be  guiliy  in  will,  neither  after 
fourteen  could  he  be  fuppofcd  innocent,  of  any  capital  crime 
which  he  in  fact  committed.  But  by  the  law,  as  it  now 
ftands,  and  has  flood  at  Icafl  ever  fince  the  time  of  Edward 
the  third,  the  capacity  of  doing  ill,  or  contra6ling  guilt,  is 
not  fo  much  meafurcd  by  years  and  days,  as  by  the  ftrength 
of  the  delinquent's  undcrllanding  and  judgment.  For  one 
lad  of  eleven  years  old  may  have  as  much  cunning  as  another 
of  fourteen ;  and  in  thefe  cafes  our  maxim  is,  that  "  malitia 
^^  fupplet  aetaicm^  Under  fevcn  years  of  age  indeed  an  infant 
cannot  be  guilty  of  felony'';  for  then  a  felonious  difcretion 
is  almoft  an  impoflibility  in  nature  :  but  at  eight  years  old 
he  may  be  guilty  of  felony  ^.  A'ifo,  under  fourteen,  though 
an  infant  (hall  he  prima  facie  adjudged  to  be  doli  incapax  ; 
yet  if  it  appear  to  the  court  and  jury,  that  he  was  doli  capaxy 
and  could  difcern  between  good  and  evil,  he  may  be  con- 
vided  and  fufi'er  death.  Thus  a  girl  of  thirteen  has  been 
burnt  for  killing  her  miftrefs :  and  one  boy  df  ten,  and  an- 
other of  nine  years  old,  who  had  killed  their  companions, 
have  been  fentenced  to  death,  and  he  of  ten  years  a£lually 
hanged  ;  becaufe  it  appeared  upon  their  trials,  that  the  one 
hid  himfelf,  and  the  other  hid  the  body  he  had  killed,  which 
hiding  manlfefted  a  confeioufnefs  of  guilt,  and  a  difcretion 
to  difcern  between  good  and  evil  ^.  And  there  was  an  in-  r  ^  j^  -j 
fiance  in  the  lad  century,  where  a  boy  of  eight  years  old  was 
tried  at  Abingdon  for  firing  two  barns  •,  and,  it  appearing 
that  he  had  malice,  revenge,  and  cunning,  he  was  found 
guilty,  condemned,  and  hanged  accordingly^.  Thus  alfo, 
in  very  modern  times,  a  boy  of  ten  years  old  was  convifted 
on  his  own  confeilion  of  murdering  his  bedfellow,  there  ap- 
pearing in  his  whole  behaviour  plain  tokens  of  a  mifchievous 
difcretion;  and,  as  the  fparing  this  boy  merely  on  account 
oi  his  tender  years  niight  be  of  dangerous  confequence  to  the 

«  Mir.  c.  4.   5  16.     1  Ilcil.  P.  C.  27.         5  I  Hal.  P.  C  36,  27. 

'  Dalt.  JL.1L   c.  147.  h  £niiyj,i  on  j  Hal.  P.  C.  25. 
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public,  by  propagating  a  notion  that  cliilciren  might  commit 
fuch  atrocious  crimes  with  impunity,  it  was  unanimoufly 
agreed  by  all  the  judges  that  he  was  a  proper  fubjeci:  of  ca- 
pital punifhment^  But,  in  all  fuch  cafes,  the  evidence  of 
that  malice  which  is  to  fupply  age,  ought  to  be  ftrong  and 
clear  beyond  all  doubt  and  contradidion. 

II.  The  fecond  cafe  of  a  deficiency  in  will,  which  excufe?; 
from  the  guilt  of  crimes,  arifes  alfo  from  a  defective  or  vi- 
tiated underftanding,  viz,  in  an  idiot  or  a  lunatic.  For  the 
rule  of  law  as  to  the  latter,  which  may  eafily  be  adapted  alfo ' 
to  the  former,  is,  that  ^^  fur ioftis  furore  JoMn  pimiturj"  In 
criminal  cafes  therefore  idiots  and  lunatics  are  not  charge- 
able for  their  own  a6ls,  if  committed  when  under  thefe  inca* 
pacities:  no,  not  even  for  treafon  itfelf  ^.  Alfo,  if  a  man  in 
his  found  memory  commits  a  capital  offence,  and  before  ar- 
raignment for  it,  he  becomes  mad,  he  ought  not  to  be  ar- 
raigned for  it  •,  becaufe  he  is  not  able  to  plead  to  it  with  that 
advice  and  caution  that  he  ought.  And  if,  after  he  has 
pleaded,  the  prifoner  becomes  mad,  he  fliall  not  be  tried  : 
for  how  can  he  make  his  defence  ?  If,  after  he  be  tried  and 
found  guilty,  he  lofes  his  fenfes  before  judgment,  judgment 
fnall  not  be  pronounced  :  and,  if  after  judgment,  he  becom.es 
of  nonfane  memory,  execution  fliall  be  ftayed  :  for  perad- 
venturc,  fays  the  humanity  of  the  Englifh  law,  had  the  pri- 
foner been  of  found  mem.ory,  he  might  have  alleged  fome- 
C  25  ]  thing  in  itay  of  judgment  or  execution^  (i).  Indeed,  mthe 
bloody  reign  of  Henry  the  eighth,  a   ftatute  was  made"':, 

i  Fofter,  72.  1  i  Ha!.  P.  C.  34. 

^  3  i"^^r.  6.  ni  3,  Hej^^  vjil.  c.  20. 

(i)  If  the  puninvnent  were  lefs  than  death,  and  were  inflicted 
upon  a  prifoner  deprived  of  reafon,  it  would  be  unprodudive  oi 
0!;e  of  the  great  e.nd.2  of  punifliment,  the  corredion  of  the  crirai- 
nal.  Human  tribunals  are  only  juil^fied  in  introducing  the  pain 
and  evil  of  punifliment,  when  ic  is  hkely  to  prevent  that  greater 
degree  of  evil,  which  would  reluk  from  the  unrellrained  commiiTioii 
of  crimes. 

whicK 
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which  enacted,  that  if  a  perfon,  being  compos  mentis,  fhould 
commit  hi;;h  trealbn,  and  after  fall  inio  madiiefs,  he  might 
be  tried  in  his  abfence,  and  fhoutd  fufFer  death,  as  if  he  were 
of  perfeft  memory.  But  this  fiivage  and  inhuman  law  was 
repealed  by  t]:e  ftatiue  i  &  2  Ph.  &  M.  c.  10.  For,  as  is 
obfervcd  by  fir  Eclward  Coke  ",  "  the  execution  of  an  of- 
<^  fender  is  for  example,  ut  poena  ad  pa^'coSy  metiis  ad  omnes 
<^  perveniat :  but  fo  it  is  not  when  a  madman  is  executed  ; 
<<  but  fliould  be  a  miftrablc  fpe£tacle,  both  againU  law,  and 
<«  of  extreme  inhumanity  and  cruelty,  andean  be  no  example 
"  to  others.''  But  if  there  be  any  doubt,  whether  the  party- 
be  co77^pos  or  not,  this  fliall  be  tried  by  a  jury.  And  if  he  be 
fo  found,  a  total  idiocy,  or  abfolute  infanity,  excufes  from 
the  guilt,  and  of  courfe  from  the  pimiChmeut,  of  any  crimi- 
nal ac51:ion  committed  under  fuch  deprivation  of  the  fenfes : 
but,  if  ri  lunatic  hath  lucid  inttervals  of  underftanding,  he 
fhail  anfwer  for  what  he  docs  in  thofe  intervals,  as  if  he  had 
no  deficiency  °.  Yet,  in  the  cafe  of  abfolute  madmen,  as 
they  are  not  anfwerable  for  their  actions,  they  (hould  not  be 
permitted  the  liberty  of  ading  unlefs  under  proper  control ; 
and,  in  particular,  they  ought  not  to  be  fuffcred  to  go  loo^e, 
to  tlie  terror  of  the  king's  fubjeds.  It  was  the  do£lrine  of 
our  antient  law,  that  pcrfons  tleprlved  of  their  reafon  might 
be  confined  till  they  recovered  their  fenfes  p,  without  waiting 
for  the  forms  of  a  commiffion  or  other  fpecial  authority  from 
the  crown :  and  now,  by  the  vagrant  a£i:s  '^,  a  method  is 
chalk(=d  out  for  imprifoning,  chaining,  and  fending  them  to 
their  proper  homes  (2). 

^  7  Inft.  6.  P  Bro»  /Jjr.  tit.  corone,  loi. 

«  I  Hal.  P.  C.  3T.  q  17  Geo.  JI.  c.  5. 


(2)  Where  it  is  dangerous  to  permit  a  lunatic  to  go  abroad,  two 
juftices  may  order  him  to  be  apprehended  and  fccured,  even  with 
chains  if  neccffary,  and  may  fend  him  by  a  vagrant  pafs  to  the 
place  of  his  fcttlement ;  and  may  order  fo  murh  of  hh  goods  to  be 
fold,  or  the  rents  of  his  lands  to  be  received,  as  will  difcharge  the 
cxpencc  incurred ;  but  fucb  fiim  muft  be  acGountcd  for  at  the  next 

fcilions: 
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III.  Thirdly  ;  as  to  artificial,  voluntarily  contrafted 
madnefs,  by  drunkennefs  or  intoxication,  which,  depriving 
men  of  their  reafon,  puts  them  in  a  temporary  phrenzy,  our 
law  looks  upon  this  as  an  aggravation  of  the  offence,  rather 
L  2^  J  than  as  an  excufe  for  any  criminal  milbehaviour-  A  drunk- 
ard, fays  fir  Edward  Coke  *",  who  is  voliiniarius  daemon^  hath 
xio  privilege  thereby  ^  but  wliat  hurt  or  ill  foever  he  doth, 
his  drunkennefs  doth  aggravate  it :  nam  omne  cri?nen  ehricfasy 
et  incenditj  et  detegit.  It  hath  been  obferved,  that  the  real 
ufe  of  ftrong  liquors,  and  the  abufe  of  them  by  drinking  to 
excefs,  depend  much  upon  the  temperature  of  the  climate 
in  which  we  live.  The  fame  indulgence,  which  may  be 
neceflar}'  to  make  the  blood  move  in  Norway,  would  make 
an  Itahan  mad.  A  German  therefore,  fays  the  prefident 
Montefquieu  %  drinks  through  cuftom,  founded  upon  con- 
flitutional  neceffity  ;  a  Spaniard  drinks  through  choice,  or 
out  of  the  mere  wantonnefs  of  luxury  :  and  drunkennefs, 
he  adds,  ought  to  be  more  feverely  punilhed,  where  it  makes 
men  mifchievous  and  mad,  as  in  Spain  and  Italy,  than 
where  it  only  renders  them  ftupid  and  heavy,  as  in  Germany 
and  more  northern  countries.  And  accordingly,  in  the 
warm  climate  of  Greece,  a  law  of  Pittacus  cna£led,  "  that 
"  he  who  committed  a  crime,  when  drunk,  fiiould  receive 
<«  a  double  punifliment  *,"  one  for  the  crime  itfelf,  and 
the  other  for  the  ebriety  which  prompted  him  to  commit 
it  ^  The  Roman  law  indeed  made  great  allowances  for 
this  vice:  ^^ per  vinum  dclapfts  capitalis  poena  remittiturs'^ 
But  the  law  of  England,  confidering  how  eafy  it  is  to  coun- 
terfeit this  excufe,  and  how  weak  an  excufe  it  is,  (though 
real,)  will  not  fuffer  any  man  thus  to  privilege  one  crime  by 
another^. 

J"  1  Inil*  247,  u  VJ,  4{^.  xfi,  6. 

«  Sp.  L.  b.  14,  c.  10.  w  Plow(i.  i9« 

t  Puff.  L.  ot  N.  b.  8.  c.  3. 


feflions:  but  this  does  not  preclude  the  juriididion  of  the  chancel- 
lor, or  prevent  any  relation  or  friend  from  taking  the  lunatic  under 
his  care.     17  Ceo.  IL  c.  5.   §  21.     See  p.  31/6.  n.  2, 
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IV.  A  FOURTH  deficiency  of  will,  is  where  a  man  com- 
mits an  unlav^ful  a£t  by  imsfortime  or  chance^  and  not  by  de- 
fign.  Here  the  will  obferves  a  total  neutrality,  and  does  not 
co-operate  with  the  deed ;  which  therefore  wants  one  main 
ingredient  of  a  crime.  Of  this,  when  it  afFe£ls  the  life  of 
another,  we  fl^iall  find  m.ore  occafion  to  fpeak  hereafter  •,  at 
prefent  only  obferving,  that  if  any  accidental  mifchief  hap- 
pens to  follow  from  the  performance  of  a  lawful  acl,  the  [  27  ] 
party  ftands  excufed  from  all  guilt :  but  if  a  man  be  doing 

any  thing  unlawful^  and  a  confequence  enfues  which  he  did 
not  forefee  or  intend,  as  the  death  of  a  man  or  the  like,  his 
want  of  forefight  (hall  be  no  excufe  ;  for,  being  guilty  of 
one  offence,  in  doing  antecedently  what  is  in  itfelf  unlaw- 
ful, he  is  criminally  guilty  of  whatever  confequence  may 
follow  the  firft  mifbehaviour  ^  (3). 

V.  Fifthly;  ignorance^  or  m'ljlah^  is  another  defc£t  of 
will  5  when  a  man,  intending  to  do  a  lawful  a£l,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  acting 
feparately,  there  is  not  that  conjundlion  between  them, 
which  is  neceflary  to  form  a  criminal  a£l.  But  this  muft  be 
an  ignorance  or  miftake  of  facT:,  and  not  an  error  in  point  of 
law.  As  if  a  man,  intending  to  kill  a  thief  or  houfebreaker 
in  his  own  houfe,  by  miftake  kills  one  of  his  own  familyj 
this  is  no  criminal  a6lion  ^  :  but  if  a  man  thinks  he  has  a 
right  to  kill  a  perfon  excommunicated  or  outlawed,  wherever 
he  meets  him,  and  does  fo  \  this  is  wilful  murder.  For  a 
iniftake  in  point  of  law,  which  every  perfon  of  difcretion 

X  I  Hal.  P.  C.  39.  y  do.  Car.  538. 


'  (3)  But  a  very  important  diftindlion  is  made  in  fuch  cafes,  121%. 
whether  the  unlawful  aA  is  alfo  in  it's  original  nature  wrong  and 
Bfiifchievous,  for  a  perfon  is  not  anfwerable  for  the  incidental  con- 
fequep.ces  of  an  unlawful  a6l,  which  is  merely  a  malum  prohibitum  ; 
as  where  any  unfortunate  accident  happens  from  an  unqualiiied 
perfon  being  in  purfuit  of  game^  he  is  amenable  only  to  the  fame 
extent  as  a  man  duly  qualified.     Fofi.  259.     i  Hal,  A  C.  475. 

not 
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not  only  mny,  but  is  bound  and  prefumcd  to  know,  is  in 
criminal  cafes  no  fort  of  defence.  Ignorantia  juris ^  quod  quif- 
que  tenetur  fclre^  nendnem  excufat^  is  as  well  the  maxim  of 
our  own  law  ^^  as  it  was  of  the  Roman  ^, 

VL  A  SIXTH  fpecies  of  defed  of  v/ill  is  that  arifing  from 
compiilfiofi  and  inevitable  neccffUy,  Thefe  are  a  conftraint 
ppon  the  wi!b  whereby  a  man  is  urged  to  do  that  which 
his  judgment  difapproves  ;  and  which,  it  is  to  be  prefumed, 
his  will  (if  left  to  itfcilf)  would  rcjefl:.  As  punifhments  ar^:: 
therefore  only  inflifted  for  the  abufe  of  that  free  will,  which 
God  has  given  to  man,  it  is  highly  juvt  and  equitable  that  a 
man  (hould  be  excufed  for  thofe  afts,  which  are  done  through 
unavoidable  force  and  compulfion. 

£  S8  ]  I.  Of  this  nature,  m  the  firfl:  place,  is  the  obligation  of 
civil fuhjeElmts  whereljy  the  inferior  is  conftrained  by  the  fu- 
perior  to  a6l:  contrary  to  what  his  own  reafon  and  incli- 
nation would  fugged :  as  when  a  legiilator  eftablifhes 
iniquity  by  a  law,  and  commands  the  fubject  to  do  an 
a(3:  contrary  to  religion  or  found  morality.  How  far  this 
excufe  will  be  admitted  /;/  foro  confcientiae^  or  whether  the 
inferior  in  this  cafe  is  not  bound  to  obey  the  divine,  rather 
than  the  human  law,  it  is  not  my  bufinefs  to  decide ; 
though  the  queflion  I  believe,  among  the  cafuifts,  will 
hardly  bear  a  doubt.  Butj  however  that  may  be,  obedience 
to  the  laws  in  being  is  undoubtedly  a  fuflident  extenuation 
of  civil  guilt  before  the  municipal  tribunal.  The  (herifF, 
who  burnt  Larimer  and  Ridley,  in  the  bigoted  days  of 
queen  Mary,  was  not  liable  to  punifhment  from  Elizabeth, 
for  executing  fo  horrid  an  office  ;  being  juftified  by  the 
commands  of  that  magifhracy,  which  endeavoured  to  reftore 
fupcrfiition  under  the  holy  aufpices  of  it's  mercilefs  fiftef, 
perfecurion. 

As  to  perfons  in  private  relations ;  the  principal  cafe, 
where  conftraint  of  a  fuperior  is  allowed  as  an  excufe  for  cri- 

minsi3 
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minal  mifconducl,  is  with  regard  to  the  matrimonial  fubjec- 
tion  of  the  wife  to  herhuiband:  for  ncitlicr  a  fon  nor  a  fer- 
vant  are  cxcufed  for  the  commiffion  of  any  crhne,  whether 
capital  or  othcrwife,  by  the  command  or  coercion  of  the  pa- 
rent or  maftcr^  ;  though  in  fome  cafes  the  commend  or  au- 
tliorlty  of  the  hufband,  either  expreffed  or  implied,  v/ill  pri- 
vilege the  wife  from  punifliment,  even  for  capital  offences. 
And  therefore  if  a  woman  commit  theft,  burglary,  or  other 
civil  offences  againft  the  laws  of  fociety,  by  the  coercion  of 
her  hulband^  or  even  in  his  company,  which  the  law  con- 
ftrues  a  coercion  ;  fhe  is  not  guilty  of  any  crime  *,  being 
confidcred  as  ading  by  compuifion  and  not  of  her  ov/u 
will  ^  ^Vhich  dodrine  is  at  leaft  a  thoufand  years  old  in 
this  kingdom,  being  to  be  found  among  the  laws  of  king 
Ina,  the  Weil  Saxon  ^.  And  it  appears  that,  among  the  [  29  1 
northern  nations  on  the  continent,  this  privilege  extended  to 
any  woman  tranfgreffmg  in  concert  with  a  man,  and  to  any 
fervant  that  committed  a  joint  offence  with  a  freeman  •,  the 
male  or  freeman  only  was  puniflicd,  the  female  or  flave  dif- 
mifTed  :  ^^  procuhh/blo  quod  alterum  HhcriaSy  alterum  nectffitas 
^^  i?npelleret  ^ :'  But  (befides  that  in  our  law,  which  is  a 
ftranger  to  ilavcry,  no  im,punity  is  given  to  fervants,  who  are 
as  much  free  agents  as  their  mafters)  even  with  regard  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  7nala 
in  fey  -and  prohibited  by  the  law  of  nature,  as  murder  and  the 
like  (4):  not  only  becaufe  thefe  are  of  a  deeper  dye,  but  alfo, 
fmce  in  a  flate  of  nature  no  one  is  in  fubjedion  to  another,  '  . 
it  would  be  unreafonable  to  fcreen  an  offender  from  the  pu- 
nlfhment  due  to  natural  crimes,  by  the  refinements  2.\\A  fub- 
ordinations  of  civil  fociety.  In  treafon  alfo,  (the  highefl 
crime  which  a  member  of  fociety  can,  as  fuch,  be  guilty  of,) 

fe  I  Hawk.  P.  C.  3,  d  cap.  57. 

c  I  Hal.  P.  C.  45.  e  Siiernh.  dejure  Sueon.  I.  2.  c,  4. 


(4)  The  law  fecms  to  proteft  the  wife  in  all  felonies  committed 
by  her  in  company  with  her  hufband,  except  murder  and  mau- 
ilaughtcr.     i  HaL  P.  C.  47. 
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no  plea  of  coverture  fliall  excufe  the  wife  ;  no  prefumpticn 
of  the  hufband's  coercion  fhall  extenuate  her  guilt  ^ :  as  well 
becaufe  of  the  odioufnefs  and  dangerous  confequences  of  the 
crime  itfelf,  as  becaufe  the  hufband,  having  broken  through 
the  mod  facred  tie  of  focial  community  by  rebellion  againfl 
the  (late,  has  no  right  to  that  obedience  from  a  wife,  which 
he  himfelf  as  a  fubje£t  has  forgotten  to  pay.  In  inferior  mif- 
demefnors  alfo,  we  may  remark  another  exception  ;  that  3 
wife  may  be  iudi6led  and  fet  in  the  pillory  %vith  her  hufband, 
for  keeping  a  brothel  ;  for  this  is  an  offence  touching  the 
domeftic  economy  or  government  of  the  houfe,  in  which 
the  wi^fe  has  a  principal  fliare  ;  and  is  alfo  fuch  an  offence 
as  the  law  prefumes  to  be  generally  coudu£ltxl  by  the  in- 
trigues of  the  female  fex  "  (4).  And  in  all  cafes,  where  the 
wife  offends  alone,  without  the  company  or  coercion  of  her 
hufband,  flie  is  refponfible  for  her  offence,  as  much  as  any 
feme-fole. 

[  30  ]  2.  Another  fpecies  of  compulfion  or  neceffity  is  v/hat 
our  law  calls  durefs  per  miuas  ^' ;  or  threats  and  menaces, 
which  induce  a  fear  of  death  or  other  bodily  harm,  and  which 
take  away  for  that  reafon  the  guilt  of  many  crimes  and  mlf- 
demefnors  ;  at  leaft  before  the  human  tribunal.  But  then 
that  fear,  which  compels  a  man  to  do  an  unw^arran table  ac- 

^  I  Hal.  P.  C.  47.  e   I  Hawk.  P.  C.  2,  3.         »^   See  Vol.  I.  png.  137; 


(4)  In  all  mifdemeanours  it  appears  that  the  wife  may  be  found 
guilty  with  the  hufband.  It  is  faid,  the  reafon  why  flie  was  ex- 
cufcd  in  burglary,  larceny,  &c.  was  becaufe  fhe  could  not  tell 
what  property  the  hufband  might  claim  in  the  goods.  10  Mod. 
^l  and  335.  But  the  better  reafon  feems  to  be,  that  by  the 
antient  law  the  hulhand  had  the  benefit  of  the  clergy,  if  he  could 
read,  but  in  no  cafe  could  women  have  that  benefit  ;  it  would 
therefore  have  been  an  odious  proceeding  to  have  executed  the 
wife,  and  to  have  difmiiFed  the  hufband  with  a  flight  punifhment  : 
to  avoid  this,  it  was  thought  better  that  in  fuch  cafes  fhe  fhould 
be  altogether  acquitted  ;  but  this  reafon  did  not  apply  to  mifde- 
meanours. 

tion. 
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tion,  ought  to  be  juft  and  well-grounded  ;  fuch  <^  qui  cadere 
*'  />#/  in  vinim  ccnjlcwtemy  non  timulum  et  metkulofmn^'  as 
Bradon  exprefles  it  \  in  the  words  of  the  civil  law  ^.  There- 
fore, in  time  of  war  or  rebellion,  a  man  may  be  julHfied  in 
doing  many  treafonable  ads  by  compulfion  of  the  enemy  or 
rebels,  which  would  admit  of  no  excufe    in    the  time  of 
peace  ^  (5).     This  however  feems  only,  or  at  leaft  principally, 
to  hold  as  to  pofitive  crimes,  fo  created  by  the  laws  of  fo- 
ciety  ;  and  which  therefore  fociety  may  excufe  ;  but  not  as 
to  natural  offences  fo  declared  by  the  law  of  God,  wherein 
human  magiftrates  are  only  the  executioners  of  divine  pu- 
nifliment.  And  therefore  though  a  man  be  violently  afTaulted, 
and  hath  no  other  poffible  means  of  efcaping  death,  but  by 
killing  an  innocent  perfon:  this  fear  and  force  {hall  not  acquit 
hnn  of  murder;   for  he  ought   rather  to   die  himfelf,  than 
efcape  by  the  murder  of  an  innocent"^.     But  in  fuch  a  cafe 
he  is  permitted   to  kill  the  afTailant ;  for  there  the   law  of 
nature,  and  felf-defence,  its  primary  canon,  have  made  hiiu 
his  own  protedon 

^  3.  There  is  a  third  fpecies  of  neceffity,  which  may  be 
diftinguiihed  from  the  adual  compulfion  of  external  force  or 
fear  ;  being  the  refult  of  reafon  and  refledion,  which  aft  upon 
and  conftrain  a  man's  will,  and  oblige  him  to  do  an  aftion, 
which  without  fuch  obligation  would  be  criminal.  And 
that  is,  when  a  man  has  his  choice  of  two  evils  fet  before 

'  ^-  ^-Z- 1*^-  '  I  Hal.  p.  c.  50. 

^  Fj\^,  2.  5(5r6.  ^  iKal.  P.  C.  51. 


(5  )  The  fear  of  having  houfes  burnt  or  goods  fpoiled  is  no  ex- 
cufe  in  the  eye  of  the  law  for  joining  and  marching  with  rebels. 
The  only  force  that  doth  excufe,  is  a  force  upon  the  perfon,  and 
prefent  fear  of  death  ;  and  this  force  and  fear  muft  continue  aU  the 
time  the  party  remains  with  the  rebels.  It  is  incumbent  upon 
men,  who  make  force  their  defence,  to  fhew  an  adual  force,  and 
that  they  joined /r^  thnore  mortis,  ct  recejerunt  quum  cito  potuerunU 

toft,    14.    216.  ^  £ 

V°^"-  ^^'  ^^  him. 
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him,  and,  being  under  a  neceffity  of  cKufing  one,  he  chufes 
[  31  ]  the  ieaft  pernicious  of  the  two.  Here  the  will  cannot  be  faid 
freely  to  exert  itfelf,  being  rather  paflive  than  active ;  or, 
if  a£iivej  it  is  rather  in  rejeding  the  greater  evil  than  in 
chufing  the  lefs.  Of  this  fort  is  that  neceffity,  where  a  man 
by  the  commandment  of  the  law  is  bound  to  arreft  another 
for  any  capital  offence,  or  to  difperfe  a  riot,  and  refiftance  is 
made  to  his  authority  :  it  is  here  juftifiable  and  even  neceflary 
to  beat,  to  wound,  or  perhaps  to  kill  the  offenders,  rather 
than  permit  the  murderer  to  efcape,  or  the  riot  to  continue. 
For  the  prefetvation  of  the  peace  of  the  kingdom,  and  the 
apprehending  of  notorious  malefadlors,  are  of  the  utmoft 
confequence  to  the  public  ;  and  therefore  excufe  the  felony, 
which  the  killing  would  otherwife  amount  to  °. 

4.  There  is  yet  another  cafe  of  neceffity,  which  has  oc- 
cafioned  great  fpeculation   among  the   writers  upon   gene- 
ral law ;  viz.  whether  a  man  in  extreme  want  of  food  or 
cloathing  may  juftify  ftealing  either,  to   relieve  his  prefent 
neceffities  ?  And  this  both   Grotius^  and  PuffendorfP,  to- 
gether with  many  other  of  the  foreign  jurifts,  hold  in  the 
affirmative ;   maintaining  by  many  ingenious,  humane,  and 
plaufible  reafons,  that  in  fuch  cafes  the  community  of  goods 
by  a  kind  of    tacit  conceffion  of  fociety  is  revived.     And 
iome  even  of  our  own  lawyers  have  held  the  fame  ^,  though 
it  feems  to  be  an  unwarranted  doftrine,  borrowed  from  the 
notions  of  fome  civilians :  at  lead  it  is  now  antiquated,  the 
law   of    England    admitting    no    fuch    excufe    at    prefent  >*. 
And  this  it's  do^lrine  is  agreeable  not  only  to  the  fentiments 
of  many  of  the  wifeft  ancients,  particularly  Cicero  %  wha 
holds  that  ^^  fiuim  cuique  Incommodiimfere^idmn  ejl^  potius  qtiani 
^^  de  alterius  commodis  detrahe?idum ,-"  but  alfo  to  the  Jewifh 
lav/,  as  certified  by  king  Solomon  himfelf  ^  :  "  if  a   thief 
««  ileal  to  fatisfy  his  foul  when  he  is  hungry,  he  fhall  reftore 

n   I  Hal.  P.  C.  53.                 ■  "^  I- Hal.  P.  C  54. 

o  dejuTC  h.  ^  /J.  /.  2.  c.  2.  •  de  off.  /.  3.   c.  5. 

f  L.of  Nai.  and  N.  I  2.  c.  6.  ^  Prov.  vi.  30. 

f  imtSiX  c.  r-o.     MiiT.  6,4,  §16. 

«'f  fevenfold, 


Ch.  2.  Wrongs. 


33 


*'  fcvenfolcl,  and  fhall  give  all  the  fubftance  of  his  houfe :" 
whicli  was   the  ordinary  puniflimcnt  for  theft  in  that  king- 
dom.    And   this  is  founded   upon  the  higheft  reafon :  for 
men's  properties  would  be  under  a  ftrange  infecurity,  if  li- 
able to  be  invaded    according  to  the  wants  or  otherir^     of 
which  wants  no  man  can  pofTibly  be  an  adequate  judge,  but 
the  party  himfelf  who  pleads  them.     In   this  country  efpe- 
cially,  there  would  be  a  peculiar  impropriety  in  admitting  fa' 
dubious  an  excufe  :  for  by  our  laws  fuch  furhcient  provifioil 
is  made  for  the  poor  by  the  power  of  the  civil  magiftrate^ 
that  it  is  impoffible  that  the  mofl:  needy  ftranger  (hould  ever 
be  reduced  to  the  neceffity  of  thieving  to  fupport  nature. 
This  cafe  of  a  ftranger  is,  by  the  way,  the  ftrongoft  Inftance 
put  by  baron  PufFendorf,  and  whereon  he   builds  his  prin- 
cipal arguments :  which,  however,  they  may  hold  upon  the 
Continent,  where   the  parfimonious  induflry  of  the   nativesf 
Orders  every  one  to  work  or  ftarve,  yet  mufl  lofe  all  their 
weight  and  efficacy  in  England,  where  charity  is  reduced  to 
a  fyftem,  and  interwoven  in  our  very  conftitution.     There- 
fore  our  laws  ought  by  no  means  to  be  tax^^d  with  being  un- 
merciful, for  denying  this  privilege  to  the  necelhtoas ;  efpe« 
cially  when  we  confider,  that  the  king,  on  the  rcprc  fentation 
of  his  minlfters  of  juftice,  hath  a  power  to  foften  the  law,' 
and  to  extend  mercy  in  cafes  of  peculiar  hardlHp.     An  ad-= 
vantage  which  is  wanting  in  many  ftates,  particularly  thofe 
which  are  democratical ;  and  thefe  have  in  it's  ftcad  intro- , 
duccd  and  adopted,  In  the  body  of  the  law  itfclf,  a  multitude 
6f  circurriftances  tending  to  alleviate  it's  rigour.     But  the 
founders  of  our  conftitution  thought  it  better  to  veft:  in  the 
Crown  the  power  of  pardoning  particular  obje^ls  of  compaf- 
fion,  than  to  countenance  and  eftablifti  theft  by  one  general 
tmdiftinguifhing  law. 

VII.  To  thefe  feverai  cafes,  in  which  the  incapacity  o£ 
Committing  crimes  arlfes  from  a  deficiency  of  the  will,  we 
may  add  one  more,  in  v/hich  the  law  fuppofes  an  incapacity 
©f  doing  vi^rong,  from  the  excellence  and  perfe£lion  of  the 

perfon  i  which  extend  as  well  to  the  will  as  to  the  other  f  ^^  l 
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qualities  of  his  mind.  I  mean  the  cafe  of  the  king ;  who, 
by  virtue  of  his  royal  prerogative,  is  not  under  the  coercive 
power  of  the  law  ^  j  which  will  not  fuppofe  him  capable  of 
committing  a  folly,  much  lefs  a  crime.  We  are  therefore, 
out  of  reverence  and  decency,  to  forbear  any  idle  inquiries, 
of  what  would  be  the  confequence  if  the  king  were  to  a6t 
thus  and  tlius  :  fince  the  law  deems  fo  highly  of  his  wifdom 
and  virtue,  as  not  even  to  prefume  it  poflible  for  him  to  do 
any  thing  inconfiftent  with  his  ftation  and  dignity  •,  and 
therefore  has  made  no  provifion  to  remedy  fuch  a  grievance* 
But  of  this  fufficient  was  faid  in  a  former  volume  ",  t© 
which  I  muft  refer  the  reader. 

y  I  Hal.  P.  C.  44.  tt  Book  I.  ch.  ;»  pag.  244. 
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CHAPTER     THE     THIRD 


OF   PRINCIPALS  AND    ACCESSORIES, 


TT  liaving  been  fliewn  in  the  preceding  chapter  what  per- 
fons  are,  or  are  not,  upon  account  of  their  fituation  and 
circumftances,  capable  of  committing  crimes,  we  are  next  to 
make  a  few  remarks  on  the  different  degrees  of  guilt  among 
perfons  that  are  capable  of  offending  ;  viz.  as  prmcipaly  and 
as  accejfbry. 

I.  A  MAN  may  he  principal  in  an  offence  in  tv/o  degrees. 
A  principal,  in  the  firft  degree,  is  he  that  is  the  ador,  or 
abfolute  perpetrator  of  the  crime  ;  and,  in  the  fecond  degree, 
he  is  who  is  prefent,  aiding,  and  abetting  the  hOt  to  be  done^ 
\Nh:iQh prefence  need  not  always  be  an  actual  immediate  {land- 
ing by,  within  fight  or  hearing  of  the  faft  ;  but  there  may 
be  alfo  a  conflrudive  prefence,  as  when  one  commits  a  rob- 
bery or  murder,  and  another  keeps  watch  or  guard  at  fome 
convenient  diflance  p.  And  this  rule  hath  alfo  other  excep- 
tions :  for,  in  cafe  of  murder  by  poifoning,  a  man  may  be  a 
principal  felon,  by  preparing  and  laying  the  poifon,  or  per-  ^ 
fuading  another  to  drink  it  ^  who  is  ignorant  of  it's  polfon- 
ous  quality  d,  or  giving  it  to  him  for  that  purpofe  ;  and  yet 
not  adminifter  it  himfelf,  nor  be  prefent  when  the  very  deed 
of  poifoning  is  committed  ^  And  the  fame  reafoning  will 
hold,  with  regard  to  other  murders  committed  in  the  abfencs 

^  I  Hal.  p.  C.  6is.  d  Fofter.  349. 

b  Fofter.  350.  e  .  j,^^^  ^^g  .        . 
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of  the  murderer^  by  means  which  he  had  prepared  before- 
hand, and  v/hich  probably  could  not  fail  of  their  mifchievous 
efF^a,  As  by  laying  a  trap  or  pitfall  for  another,  whereby 
he  is  killed :  letting  out  a  wild  bead,  with  an  intent  to  do 
mifA^ef ;  or  exciting  a  madman  to  commit  m.urder,  fo  that 
death  therev.pon  enfues  :  in  every  of  thefe  cafes  the  party 
offt^r.-^i-^g  is  guilty  'J  murder  as  a  principal,  in  the  firil 
degree.  For  he  cannot  be  called  an  accefTory,  that  necef- 
farily  pr  rfippofiiig;  a  principal  :  and  the  poifon,  the  pitfall, 
the  beaft,  or  the  madman,  cnnnot  be  held  principals,  being 
only  the  inftruments  of  death.  As  therefore  he  muft  be 
certainly  guilty,  either  a.-^  principal  or  acceffory,  and  cannot 
be  fo  as  acceffory,  it  follows  that  he  muft  be  guilty  as  prin« 
cipa),  and  if  principal,  then  in  the  firft  degree;  for  there 
is  no  other  criminal,  much  lefs  a  fuperior  in  the  guilt,  whom 
he  could  aid,  abet,  or  affift  ^ 

II.  An  acceffory  is  he  v/ho  is  not  the  chief  actor  In  the  of- 
fence, nor  prefent  at  it's  performance,  but  is  fomeway  con- 
cerned therein,  either  before  or  after  the  faft  committed.  In 
confiderlng  the  nature  of  vyhich  degree  of  guilt,  we  will, 
firft,  exam.ine,  what  offences  admit  of  acceffories,  and  what 
not:  fecondly,  who  may  be  an  acceffory  before  the  fa£t  : 
thirdly,  who  may  be  an  acceffory' /j//^r  it  :  and,  laftly,  how 
acceffories,  confidered  merely  as  fucb,  and  diftind  from 
principals,  are  to  be  treated. 

1.  And,  firft,  as  to  what  offences  admit  of  acceffories^ 
and  what  not.  In  high  treafon  there  are  no  acceffories,  but 
all  are  principals  :  the  fame  ads,  that  make  a  man  acceJory 
in  felony,  makin^r  him  a  principal  in  high  treafon,  upon  ac^ 
count  of  the  heinoafnefs  of  the  crime  ^.  Befldes  it  is  to  be 
confidered,  that  the  bare  intent  to  commit  treafon  is  many 
times  adual  treafon  ;  as  imagining  the  death  of  the  king,  or 
confpiring  to  take  away  his  crown.  And,  as  no  one  can 
advife  and  abet  fuch  a  crime  without  an  intention  to  have  it 
done,  there  can  be  no  acceffories  before  the  faO ;  fince  the 

^  iHaLP.C.617.     liHawk^P.  C.  325.     £3lnft.  133.     1  Hal  P.  C.  613. 
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very  advice  and  abetment  amount  to  principal  treafon.  But 
this  will  not  hold  in  the  inferior  fpecies  of  high  treafon, 
which  do  not  amount  to  the  legal  idea  of  compaflTmg  the 
death  of  the  king,  queen,  or  prince.  For  in  thofe  no  ad- 
vice to  commit  them,  unlefs  the  thing  be  actually  perform- 
ed, will  make  a  man  a  principal  traitor  ^\  In  petit  treafon, 
murder,  and  felonies  with  or  without  benefit  of  clergy,  there 
may  be  acceffories  :  except  only  in  thofe  offences,  which  by 
judgment  of  law  are  fudden  and  unpremeditated,  as  man- 
ilaughter  and  the  like  ;  which  therefore  cannot  have  any  ac- 
ceilbrles  befcre  the  faft  \  So  too  in  petit  larceny,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  no  acceflbries 
either  l^efire  or  after  the  faft  ;  but  all  perfons  concerned 
therein,  if  guilty  at  all,  are  principals  ^:  the  fame  rule  holding 
with  regard  to  the  higheft  and  loweft  offences  ;  though  upon 
different  reafons.  In  treafon  all  are  principals,  propter  odium 
deUBi  ;  in  trefpafs  all  are  principals,  becaufe  the  law,  quae  de 
mimmis  non  curaty  does  not  defcend  to  diflinguifh  the  different 
fhades  of  guilt  in  petty  mifdemefnors.  It  is  a  maxim,  that 
accejforius  fequitur  natur am fui principalis^ :  and  therefore  an 
accefTory  cannot  be  guilty  of  a  higher  crime  than  his  princi- 
pal \  being  only  puniftied,  as  a  partaker  of  his  guilt.  So  that 
if  a  fervant  inftigates  a  ftranger  to  kill  his  mafter,  this  be- 
ing murder  in  the  flranger  as  principal,  of  courfe  the  fervant 
is  accefTory  only  to  the  crime  of  murder ;  though,  had  he 
been  prefent  and  affifling,  he  would  have  been  guilty  as 
principal  of  petty  treafon,  and  the  ftranger  of  murder "". 

2.  As  to  the  fecond  point,  who  may  be  an  accefTory  before 
the  faft  \  fir  Matthew  Hale  ^  defines  him  to  be  one,  who 
being  abfent  at  the  time  of  the  crime  committed,  doth  yet 
procure,  counfel,  or  coramand  another  to  commit  a  crime. 
Herein  abfence  is  necefTary  to  make  him  an  accefTory  :  for  if 
fuch  procurer,  or  the  like,  be  prefent,  he  is  guilty  of  the 
crime  as  principal.     If  A  then  advifes  B  to  kill  another,  and 

^  Poller.  342.  .1  3  Inil.  139. 

»  I  Hal.  P.  C.  615.  m  2  Hawk,  P.C.  315. 

^  ii'2«'o6i3.  n  iHaUP.  C»6i6. 
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B  does  It  in  the  abfence  of  A,  now  B  is  principal,  and  A  is 
acceflbry  in  the  murder.     And  this  holds,  even   though  the 
party  killed  be  not  in  rerum  natura  at  the  time  t)f  the  advice 
given.     As  if  A,  the  reputed  father,  advifes  B  the  mother  of 
a  baftard  child,   unborn,  to  ftrangle   it  when  born,  and  flie 
does  fo  \  A  'is  acceffory  to  this  murder  °,     And  it  is  alfo  fet- 
tled p,   that  whoever  procuretli  a   felony  to  be  committed, 
though  it  be  by  the  intervention  of  a  third  perfon,  is  an  ac- 
ceffory before  the  faft.     It  is  likewife  a  rule,  that  he  who  in 
any  wife  commands  or  counfels  another  to  commit  an  unlaw- 
ful aft,  is  acceffory  to  all  that  enfues  upon  that   unlawful 
a£l: ;  but  is  not  acceffory  to  any  a£l:  diftind  from  the  other. 
As  if  A  commands  B  to  beat  C,  and  B  beats  him  fo  that  he 
dies  j  B  is  guilty  of  murder  as  principal,  and  A  as  acceffory. 
But  if  A  commands  B  to  burn  Cs  houfe  ;    and  he,  in   fo 
doing,  commits  a  robbery;  now  A,  though  acceffory  to  the 
burning,  is  not  acceffory  to  the  robbery,  for  that  is  a  thing 
of  a  diftinO:  and  unconfequential  nature  "i.     But  if  the  felony 
committed  be  the  fame  in  fubftance  with  that  which  is  com- 
manded, and  only  varying  in  fome  circum.ftantial  matters  ; 
as  if,  upon  a  command  to  poifon  Titius,  he  is  ftabbed  or 
ihot,  and  dies  \  the  commander  is  ftill  acceffory  to  the  mur- 
der, for  the  fubftance  of  the  thing  commanded  was  the  death 
of  Titius,  and  the  manner  of  it's  execution  is  a  mere  colla* 
teral  circumftance  ^ 

3.  An  acceffory  after  the  fa£l  may  be,  where  a  perfon, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  affifts  the  felon  ^  Tlierefore  to  make  an  ac- 
ceflbry ex  pojl  faSioy  it  is  in  the  firft  place  requifite  that  he 
knows  of  the  felony  committed  ^  In  the  next  place  he  muft 
receive,  relieve,  comfort,  or  affift  him.  And,  generally,  any 
affiftance  whatever  given  to  a  felon,  to  hinder  his  being  ap- 
prehended, tried,  or  fuffering  punifliment,  makes  the  affiftor 
zn  acceffory.     As  furnifliing  him  with  a  horfe  to  efcape  his 


«  Dyer.  1S6.  r   2  Hawk.  P.  C.  316, 

9  Fofter.  125:.  8   J  Hal.  P.  C.  618. 

5  2  Hai.  P.  C.  617.  t  z  Hawk.  P.  C.  319. 
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purfuers,  money  or  vifluals  to  fupport  him,  a  Iioufe  or  other 
ihelter  to  conceal  him,  or  open  force  and  violence  to  refcue 
or  protect  him^  So  likewife  to  convey  inftruments  to  a 
felon  to  enable  him  to  break  gaol,  or  to  bribe  the  gaoler  to 
let  him  efcape,  makes  a  man  an  acceflbry  to  the  felony.  But 
to  relieve  a  felon  in  gaol  w4th  cloaths  or  other  neceflaries,  is 
no  offence  :  for  the  crime  imputable  to  this  fpccies  of  accef- 
fory  is  the  hindrance  of  public  jullice,  by  alTifting  the  felon 
to  efcape  the  vengeance  of  the  law^.  To  buy  or  receive 
ftoien  goods,  knowing  them  to  be  ftolen,  falls  under  none  of 
thefe  defcriptions ;  it  was  therefore  at  common  law  a  mere 
mifdemefnor,  and  made  not  the  receiver  acceffory  to  the 
theft,  becaufe  he  received  the  goods  only,  and  not  xht  felon  ^  : 
but  now  by  the  ftatutes  5  Ann.  c.  31.  and  4  Geo.  1.  c.  11. 
all  fuch  receivers  are  made  acceflbries  (where  the  principal 
felony  admits  of  acceflbries  ^),  and  may  be  tranfported  for 
fourteen  years  (i) ;  and,  in  the  cafe  of  receiving  linen  goods 
ftolen  from  the  bleaching-grounds,  areby  (latute  18  Geo.  II. 
c.  27.  declared  felons  without  benefit  of  clergy.  In  France 
fuch  receivers  arc  puniflied  with  death  :  and  the  Gothic  con- 
ftitutions  diftinguiflied  alfo  three  forts  of  thieves,  ^^  tmtim 
^^  qui  confiliiim  darety  alteriim  qui  coiitraEiaret^  tertiiim  qui 
^^  reccptaret  et  occuleret ;  pari  poenae  fingulos  obnoxios  *.'* 

The  felony  muft  be  complete  at  the  time  of  the  affifcancc 
given  ;  elfe  it  makes  not  the  affiftant  an  acceffory.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but  be- 
fore death  enfues,  a  perfon  affifts  or  receives  the  delinquent  2 
this  does  not  make  him  acceffory  to  the  homicide ;  for,  till 
death  enfues,  there  is  no  felony  committed  y.  But  fo  f!:ri£t 
is  the  law  where  a  felony  is  actually  complete,  in  order  to  do 
effeftual  juftlce,  that  the  neareft  relations  are  not  fuffi^red  to 
aid  or  receive  one  another.  If  the  parent  affifls  his  child,  or 

^  a  Hawk.  P.C.  317,  318.  w  Fcfter.  73. 

^   I  Hal.  P.C.  620,  621.     .  X  Stiemhook:  dejureCoih.  I  3,^.  5, 

u   Ibid.  620.  y  2  Hawk    P.C.  32c, 


{i)   See  more  upon  this  fubjed  in  p.  132. 
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the  child  the  parent,  if  the  brother  receives  the  brother,  the 
mailer  his  fervarit,  or  the  fcrvant  his  mailer,  or  even  if  the 
hufband  relieves  his  wife,  w^ho  have  any  of  them  commicted 
C  39  1  '^  fcloriy^  the  receivers  become  accefibries  ex  pojl  faclo'^.  But 
a  fe.ne  covert  cannot  becorhv^  an  acceflTory  by  the  receipt  and 
concealment  of  her  huftand  \  for  fhe  is  prefum*"d  to  a£t 
under  his  coercion,  and  therefore  fhe  is  not  bound,  neither 
ought  ihe,  to  difcover  her  lord  ^. 

4.  The  lafl  point  of  enquiry  is,  how  accefibries  are  to  be 
treated,  confidered  diftlncl  from  principals.  And  the  genc-^ 
ra|  rule  of  tlie  antient  law  (borrowed  from  the  Gothic  conili- 
tut'Oiio^}  is  th^s,  that  accefibries  fhall  fuffl:r  the  fame  punlfh-. 
xnent  as  their  piliiclpals;  if  one  be  liable  to  death,  the  other 
is  alfo  licib'e  ^  :  as,  by  the  laws  of  Athens,  delinquents  and 
their  sbettors  were  to  receive  the  f?me  punlfhrnent^.  Why 
then,  k  m^y  be  afk^d,  are  fuch  elaborate  diitinflions  made 
between  accriTories  and  principals,  if  both  are  to  fuffer  the 
fam.^  puniihment  ?  For  thefe  reafcns :  i.  To  diftinguiih  the 
nature  and  denomination  of  crimes,  that  the  accufed  may 
know  how  to  defend  himfeif  when  Indicled  :  the  comm.ifl^ioa 
of  an  aclual  robbery  being  quite  a  diiferent  accufation  from 
that  of  harbouring  the  robber.  2.  Becaufe,  though  by  the 
antient  common  law  the  rule  is  as  before  laid  down,  that 
both  fhall  be  punlflied  alike,  yet  now  by  the  ftatutes  relating 
to  the  benefit  of  clergy  a  difi:in£lion  is  made  between  them: 
accelTories  after  the  fa£l  being  fl:ill  allowed  the  benefit  of 
clergy  in  all  cafes,  except  horfe-ftealing  ^  and  fl:ealing  of 
h'nen  from  bleaching»-grounds  ^  :  v/hich  is  denied  to  the 
principals,  and  accefibries  before  iht  fa£l:,  in  many  cafes ;  as, 
among  others,  in  petit  treafon,  murder,  robbery,  and  wil- 
ful burning  ^.  And  perhaps  if  a  diftinftion  v/ere  confl:antly 
to  be  made  bet¥/een  the  punifliment  of  principals  and  accef- 
fories,  even  before  the  fa£l,  the  latter  to  be  treated  with  a 

»  3  \n{k.  io3.     1  Hawk.  P.  C.  3:0.  ^  Pott.  Antiq,  b.  i.  c.  i6. 

»   1  Ha}.  P.  C.  621.  e  Sjat.  31  Eliz.  c.  12. 

fc  See  Stienibook,  ibid.  t"  Stat.  18  Gea.  II.  c.  27. 

c  3  inii.  i$8,  e  I  Hal.  P.  C.  615. 
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little  lefs  feverity  than  the  former,  it  might  prevent  the  per- 
petration of  many  crimes,  by  increaGnij  the  difliciilty  of  find- 
ing a  perfon  to  execute  the  deed  itfclf  •,  as  his  danger  .-ouM 
be  greater  than  that  of  his  accomplices,  by  reafon  of  the  du-   [  4^  3 
ference  of  his  pmiifhment  ^.     3.  Becaufe  formerly  no  man 
could  be  tried  as  accelTory  till  after  th.-^  principal  was  con- 
vi£l:ed,  or  at  leaft  he  muft  have  been  tr'ed  at  the  fimie  time 
with  him  :  though  that  law  is  now  much  altered,  as  will  be 
{hewn  more  fully  in  it's  proper  place.     4.  Bee  lufe,  though 
a  man  be   indiiled   as  accefTbry  and  acquitted,  he  may  af- 
terwards be  indi6i:ed   as  principal  :  for  an  acquittal   of  re- 
ceiving or  counfelling,  a  felon,  is  no  acquittal  of  the  felony 
itfelf :  but  it  is  matter  of  fome  doubt,  whether,  if  a  man 
be  acquitted  as  principal,  he  can  be  afterwards  indi£ted  as 
acceffory  before  the  fad  ;   fince  thofe  offences  are  frequently 
very  near  allied,  and  therefore  an  acquittal  of  the  guilt  of 
one  may  be   an   acquittal    of    the  other  alfo  ^      But    it    is 
clearly  held,  that  one  acquitted   as  principal  may  be  indit- 
ed  as  an   acceflbry  after  the  faft  ;  fince  that  is   always  an 
offence  of  a  different  fpecies  of  guilt,  principally  tending  to 
evade  the  public  jultice,  and  is  fubfequent  in  it's  commence- 
ment to  the  other.     Upon  thefe  reafons  the  diilIn£lion  of 
principal  and  acceffory  will  appear  to  be  highly  neceflary; 
though  the  punifiament  is  ftill  much  the  fame  with  regard  to 
principals,  and  fuch  acceflbries  as  offend  before  the  fad  is 
committed  (2). 

*  Bsccar.  c.  37.  '  i  Hal.  P.  C.  625,  626.  z  Hawk.  P.  C.  373,  Fofter.  361. 


{2)  By  43  Geo.  III.  c.  113.  §  5.  it  is  enaded  that  all  accef- 
faries  before  the  fa6:  in  every  felony  may  be  tried  either  in  the 
county,  where  the  principal  felon  is  trisd,  or  in  the  county, 
wherein  the  offence  of  being  an  acceffary  was  committed. 

But  if  the  principal  felony  is  committed  on  the  high  feas, 
then  the  acceffary  (hall  be  tried  liks  the  principal  under  the  28 
Hen.  VIII.,  c.  15.  which  provides  for  the  trial  of  felonies  upon  the 
high  feas  ;  but  no  one  tried  for  an  offence  by  one  jurifdidioij 
fhall  afterwards  be  tried  for  the  fame  offence  under  the  other 
|urifdiftion« 
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CHAPTER      THE      EOURTH. 

OF  OFFENCES  agaixst  GOD  and 
llELiGION. 


TN  the  prefent  chapter  we  are  to  enter  upon  the  detail  of 
-^  the  feveral  fpecies  of  crimes  and  mifdemefnors,  with  the 
punifhments  annexed  to  each  by  the  laws  of  England.     It 
was  obferved  in  the  beginning  of  this  book  %  that  crimes  and 
aiiifdemefnors  are  a  breach  and  violation  of  the  public  rights 
and  duties,  owing  to  the  whole  community,  confidered  as  a 
community,  in    it's  focial  aggregate  capacity.      And  in  the 
very  entrance  of  thefe  commentaries  ^  it  was  flicwn,  that  hu- 
man laws  can  Iiave  no  concern  with  any  but  focial  and  rela- 
tive duties,  being  intended  only  to  regulate  the  conducfl  of 
man,  confidered  under  various  relations,  as  a  member  of  civil 
fociety.     All  crimes  ought  therefore  to  be  eftimated  merely 
according   to   the  mifchiefs  which  they  produce  in  civil  fo- 
ciety ^  :  and,  of  confequence,    private  vices,  or   breach   of 
mere  abfolute  duties,  Vv^hich  man  is  bound  to  perform,  con- 
fidered only  as  an  individual,  are  not,  cannot  be,  the  objedl 
of  any  municipal  law,  any  farther  than  as  by  their  evil  ex- 
ample, or  other  pernicious  efFefts,  they  may  prejudice   the 
community,  and  thereby  becomes  a  fpecies  of  public  crimes. 
Thus  the  vice  of  drunkennefs,  if  committed  privately  and 
alone,  is  beyond  the  knowledge,  and  of  courfe  beyond  the 
reach  of  human  tribunals  :  but  if  committed  publicly,  in  the 
face  of  the  world,  it's  evil  example  makes  it  liable  to  tempo- 
ral cenfures.     The  vice  of  lying,  which  confifts  (abftradedly 
taken)   in  a  criminal  violation  of  truth,  and  therefore  in  any 

=*  S«epag.  5.  b  See  Vol  I,  p:^g.  123,  124.   ■  c  Ecccar.  ch,  %. 
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fliape  is  derog:itory  from  found  morality,  is  not  however 
taken  notice  of  by  our  law,  unlefs  it  carries  with  it  fome 
public  inconvenience,  as  fpreading  falfe  news  •,  or  fome  fo- 
cial  injury,  as  flander  and  malicious  profecution,  for  which 
a  private  recompence  is  given.  And  yet  drunkennefs  and 
malevolent  lying  are  hi  foro  confcient'iae  as  thoroughly  criminal 
when  they  are  not,  as  when  they  are,  attended  with  public 
inconvenience.  The  only  difference  is,  that  both  public  and 
private  vices  are  fubjeft  to  the  vengeance  of  eternal  juftice  \ 
and  public  vices  are  befidcs  liable  to  the  temporal  punifli- 
ments  of  human  tribunals. 

On  the  other  hand,  there  are  fome  mifdemefnors,  which 
are  punifhed  by  the  municipal  law,  that  have  in  themfelves 
nothing  criminal,  but  are  made  unlawful  by  the  pofitive  con- 
ftitutions  of  the  ftate  for  public  convenience  \  fuch  as  poach- 
ing, exportation  of  wool,  and  the  like.  Thefe  are  naturally 
no  offences  at  all-,  but  their  whole  criminality  confifts  in 
their  difobedience  to  the  fupreme  power,  which  has  an  un- 
doubted right,  for  the  well-being  and  peace  of  the  commu- 
nity, to  make  fome  things  unlawful,  which  are  in  them- 
felves indifferent.  Upon  the  whole,  therefore,  though  part 
of  the  offences  to  be  enumerated  in  the  following  flieets  are 
offences  againft  the  revealed  law  of  God,  others  againft  the 
law  of  nature,  and  fome  are  offences  againfl  neither  •,  yet  in 
a  treatife  of  municipal  law  we  muft  confider  them  all  as  de- 
riving  their  particular  guilt,  here  punifhable,  from  the  law 
of  man. 

Having* premifed  this  caution,  I  fliall  next  proceed  to 
diflribute  the  feveral  offences,  which  are  either  directly  or  by 
confequence  injurious  to  civil  fociety,  and  therefore  punifh- 
able  by  the  laws  of  England,  under  the  following  general 
heads:  firft,  thofe  which  are  more  immediately  injurious  to 
God  and  his  holy  religion  •,  fecondiy,  fuch  as  violate  and 
tranfgrefs  the  law  of  nations  ;  thirdly,  fuch  as  more  efpeci- 
ally  afl^eft  the  fovereign  executive  power  of  the  ftate,  or  the 
king  and  his  governmeni  \  fourthly,  fuch  as  more  diredly 
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infringe  the  rights  of  the  public  or  commonwealth ;  and, 
laflly,  fuch  as  derogate  from  thofe  rights  and  duties,  which 
are  owing  to  particular  individuals,  and  in  the  prefervatiort 
and  vindication  of  which  the  community  is  deeply  in- 
terefted. 

First  then,  of  fuch  crimes  and  mlfdemefnors,  as  more 
immediately  offend  Almighty  God,  by  openly  tranfgrcffmg 
the  precepts  of  religion  either  natural  or  revealed  •,  and  me- 
diately by  their  bad  example  and  confequence,  the  law  of 
fociety  alfo  ;  which  conftitutes  that  guilt  in  the  a6tion,  which 
human  tribunals  are  to  cenfure. 

I.  Of  this  fpecies  the  firft  Is  that  of  apojlacy^  or  a  total  re- 
nunciation of  chriflianlty,  by  embracing  either  a  falfe  religion^ 
or  no  religion  at  all.  This  offence  can  only  take  place  in 
fuch  as  have  once  profeffed  the  true  religion.  The  perverfion 
of  a  chriftian  to  j^udaifm,  paganifm,  or  other  falfe  religion^ 
was  punifhed  by  the  emperors  Conftantius  and  Julian  with 
confifcation  of  goods'^;  to  which  the  emperors  Theodofius 
and  Valentlnian  added  capital  punlfhment,  in  cafe  the  apot- 
fate  endeavoured  to  pervert  others  to  the  fame  iniquity  ^.  A 
punifhment  too  fevere  for  any  temporal  laws  to  infiift  upon 
any  fpiritual  offence  :  and  yet  the  zeal  of  our  anceftors  im- 
ported it  into  this  country  ;  for  we  find  by  Braclon  ^,  that 
in  his  time  apoftates  were  to  be  burnt  to  death.  Doubtlefs  the 
prefervation  of  chriflianlty,  as  a  national  religion,  is,  abilra£l- 
ed  from  it's  own  intrinfic  truth,  of  the  utmoft  confequence 
to  the  civil  ftate  :  which  a  fingle  inftance  will  fuficiently 
demonftrate.  The  belief  of  a  future  ftate  of  rewards  and  pu- 
nifhmentSj  the  entertaining  juft  ideas  of  the  moral  attributes 
of  the  fupreme  Being,  and  a  firm  perfuafion  that  he  fuperin- 
tends  and  will  finally  compenfate  every  a£lion  in  human  life, 
(all  which  are  clearly  revealed  in  the  doftrines,  and  forcibly 
inculcated  by  the  precepts,  of  our  faviour  Chrift,)  thefe  are  the 
grand  foundation  of  all  judicial  oaths  ;  which  call  God  to 
witiiefs  the  truth  of  thofe  fafls,  w4iich  perhaps  may  be  only 
known  to  him  and  the  party  attefting :  all  moral  evidence, 

*  Cod.  I,  7,  I,  «  Ihid.  e.  ^  I  3.  ^'  9* 

therefore^ 


Ch.  4*  WpvONgs.  44 

therefore,  all  confidence  la  human  veracity,  mud  be  weak- 
ened by  apoftacy,  and  overthrown  by  total  infidelity  ^^ 
Wherefore  all  affront:  to  chriftianity,  or  endeavours  to  de- 
preciate it's  efficacy,  in  thofe  who  have  once  profeffed  it,  are 
highly  deferving  of  cenfure.  But  yet  the  lofs  of  life  is  a  hea^. 
vier  penalty  than  the  offence,  taken  in  a  civil  light,  deferves  ; 
and,  taken  in  a  fpiritual  light,  our  laws  have  no  jurifdiftiou 
over  it.  This  punifhment  therefore  has  long  ago  become 
obfolete  ,  and  the  offence  of  apoftacy  was  for  a  long  time  the 
obj«£l  only  of  the  ecclefiaftical  courts,  which  correfted  the 
offender  pro  fahite  animae.  But  about  the  clofe  of  the  lafl: 
century,  the  civil  liberties  to  which  v/e  were  then  reftored 
being  ufed  as  a  cloke  of  malicioufnefs,  and  the  moft  horrid 
doftrines  fubverfive  of  all  religion  being  publicly  avowed 
both  in  difcourfe  and  writings,  it  was  thought  neceffary  again 
for  the  civil  power  to  interpofe,  by  not  admitting  thofe  mif- 
creants  ^  to  the  privileges  of  fociety,  who  maintained  fuch 
principles  as  deftroyed  all  moral  obligation.  To  this  end 
it  was  enafted  by  ftatute  9  3c  lo  W.  III.  c.  32.  that  if  any 
perfon  educated  in,  or  having  made  profeffion  of,  the  chrif- 
tian  religion,  {hall,  by  writing,  printing,  teaching,  or  ad« 
vifed  fpeaking,  deny  the  chriftian  religion  to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  authority,  he  fhall  upon  the  firft: 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
truft ;  and,  for  the  fecond,  be  rendered  incapable  of  bringing 
any  a£Hon,  being  guardian,  executor,  legatee,  or  purchafer 
of  lands,  and  fhall  fuffer  three  years  imprifonment  without 
baih  To  give  room  hov/ever  for  repentance,  if,  within 
four  months  after  the  firft  conviftion,  the  delinquent  will  In 
open  court  publicly  renounce  his  error,  he  is  difcharged  for 
that  once  from  all  difabilities. 

II.  A  SECOND  offence  is  that  of  herefy^  v/hich  confifts  not 
in  a  total  denial  of  chriftianity,  but  of  fome  of  it's  effential 

2  Utiles  e[ff  opmiones  has,   qiiis  ncgat,  fdfocidas  ^hium  inter  i^fos,  Diis  hnmor-o 
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do£lnnes,  publicly  and  obftinately  avowed  ;  being  defined  by 
fir  Matlbew  Hale,  ^^ fententia  reriim  divinarum  humanofefifu  ex^ 
*^  cogltaia^  palam  doBa  et pertlnaciter  defenfa'^T  And  here  it 
muft  aifo  be  acknowledged  that  particular  modes  of  belief  or 
unbelief,  not  tending  to  overturn  chriftianity  itfelf,  or  to  fap 
the  foundations  of  morality,  are  by  no  means  the  object  of 
coercion  by  the  civil  magiftrate.  What  do6trines  (hall  there- 
fore be  adjudged  herefy,  was  left  by  our  old  conftitution  to 
the  determination  of  the  ecclefiailical  judge  ;  who  had  herein 
a  mofl  arbitrary  latitude  allowed  him.  For  the  general  defi- 
nition of  an  heretic  given  by  Lyndewode  ^,  extends  to  the 
fmallefl.ikviations  from  the  doclrines  of  holy  church,  "  hae- 
"  reticiis  ejl  qui  duhitat  de  fide  catholic  a  ^  et  qtd  negligit  fervare 
«'  ea^  quae  Romana  ecclefta  Jiatuit  y  feu  fervare  deer  ever  at, ^^  Or, 
as  the  ftatute  2  Hen.  IV.  c.  15.  exprefles  it  in  Englifli, 
*^  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
<'  bleffed  determinations  of  the  holy  church."  Very  contrary 
this  to  the  ufage  of  the  firfl:  general  councils,  which  defined 
ail  heretical  doftrines  with  the  utmod  precifion  and  exa<ftnefs» 
And  what  ought  to  have  alleviated  the  punifliment,  the  un- 
certainty of  the  crime,  feems  to  have  enhanced  it  in  thofe  days 
of  blind  zeal  and  pious  cruelty.  It  is  true  that  the  fanclimo- 
nious  hypocrify  of  the  canon  ids  went  at  firft  no  farther  than 
enjoining  penance,  excomimunication,  and  ecclefiaftical  de- 
privation, for  herefy ;  though  afterwards  they  proceeded 
boldly  to  imprifonment  by  the  ordinary,  and  confifcation  of 
goods  in  pios  tfus.  But  in  the  mean  time  they  h^d  prevailed 
upon  the  weaknefs  of  bigotted  princes,  to  make  the  civil  power 
fubfervient  to  their  purpofes,  by  making  herefy  not  only  a 
temporal,  but  even  a  capital  offence :  the  Romiih  eccle- 
fiaftics  determining,  without  appeal,  whatever  they  pleafed  to 
be  herefy,  and  ihifting  off  to  the  fecular  arm  the  odium  and 
drudgery  of  executions  ;  with  v/hich  they  themfelves  were  too 
tender  and  delicate  to  intermeddle.  Nay,  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convifted  heretic,  ut 
citra  mortis  periculum  fententia  circa  eurn  moderatur  ^ :  well 
knowing  at  the  fame  time  that  they  were  delivering  the  un- 
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happy  vidim  to  certain  death.  Hence  the  capital  punifliments 
inlliaed  on  the  antient  Dotaniils  and  Manichaeans  by  the  em- 
perors Theodofius  and  Jullinian™  :  hence  alfo  the  conftitu- 
tion  of  the  emperor  Frederic  mentioned  by  Lyndewode  "^ 
adjudging  all  pcrfons  without  dillinaion  to  be  burnt  with  fire, 
who  were  convided  of  herefy  by  the  ecclefiaftlcal  judge.  The 
fame  emperor,  in  another  conftitution^,  ordained  that  if  any 
temporal  lord,  when  admonillied  by  the  church,  fliould  ne- 
gleft  to  clear  his  territories  of  heretics  within  a  year,  it  (hould 
be  lawful  for  good  catholics  to  feize  and  occupy  the  lands, 
.md  utterly  to  exterminate  the  heretical  polTeiTors.  And  upon 
this  foundation  was  built  that  arbitrary  power,  fo  long  claim- 
ed and  fo  fatally  exerted  by  the  pope,  of  difpofingeven  of  the 
kingdoms  of  refradory  princes  to  more  dutiful  fons  of  the 
church.  The  immediate  event  of  this  conftitution  was  fome- 
thing  Angular,  and  may  ferve  to  Illuftrate  at  once  the  grati- 
tude of  the  holy  fee,  and  the  juft  punifliment  of  the  royal 
bigot :  for  upon  the  authority  of  this  very  conftitution,  the 
pope  afterw^ards  expelled  this  very  emperor  Frederic  from 
his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjou  p. 

Christianity  being  thus  deformed  by  the  daemon  of 
perfecution  upon  the  continent,  we  cannot  exped  that  our 
own  ifland  fliould  be  entirely  free  from  the  fame  fcourge. 
And  therefore  we  find  among  our  antient  precedents  ^  a  writ 
de  haeretlco  comburenda,  which  is  thought  by  fome  to  be  as 
antient  as  the  common  law  itfclf.  However  it  appears  from 
thence,  that  the  conviaion  of  herefy  by  the  common  law  was 
not  in  any  petty  ecclefiaftlcal  court,  hut  before  the  archbi- 
fhop  himfelf  in  a  provincial  fynod  ;  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  fliould  pleafe  with 
him  :  fo  that  tlie  crov/n  had  a  control  over  the  fpiritual 
power,  and  might  pardon  the  convia  by  iffuing  no  procefs 
sgainft  him  j  the  v/rit  de  haeretlco  comhurendo  being  not  a  writ 
of  courfe,  but  iiTuIng  only  by  the  fpecial  direaion  of  the  king 
in  council  ^ 
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But  In  the  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  chrlftian  world  began  to  open,  and  the  feeds  of  the  pro- 
teftant  religion  (though  under  the  opprobrious  name  of  lol- 
lardvM   took  root  in  this  kingdom;  the  clergy  takmg  ad- 
vaina,4:  from  the  king's  dubious  title  to  demand  an  mcreafe 
of  thcnr  own  power,  obtained  an  ad  of  parUament  ,  which 
ftarpened  the  edge  of  perfecution  to  it's  utmoft  keennefs. 
For,  l>v  that  ftatute,  the  diocefan  alone,  without  the  mter- 
ventiou  of  a  fynod,  might  convid  of  heretical  tenets  ;  and 
-trnlefs  the  convia  abjured  his  opinions,  or  if  after  abjuration 
he  relapfed.  the  IherifF  was  bound  .«  ofcio,  if  required  by 
the  bifliop,  10  commit  the  unhappy  vidim  to  the  flames, 
without  waiting  for  the  confent  of  the  crown.    By  the  ftatute 
2  Hen   V.  c.  ^.  lollardy  was  alfo  made  a  temporal  offence, 
nnd  indiaable  in  the  king's  courts  ;  which  ^id  not  thereby 
gain  an  exclufive,  but  only  a  concurrent  jurildia.on  witli 
the  bifliop's  confiftory. 

Afterwards,  when  the  final  reformation  of  religion  be- 
.-.u  to  advance,  the  power  of  the  ^cclefiaftics  was  fomewhat 
moderated  :  for  though  what  herefy  is,  was  not  then  precifely 
defined,  yet  we  are  told  in  fome  points  what  it  is  mt :  the 
ftatute  25  Hen.  VIII.  c  14.  declaring,  that  offences  agamft 
the  fee  of  Rome  are  not  herefy ;  and  the  ordinary  being 
thereby  reftrained  from  proceeding  in  any  cafe  upon  mere 
fufpicion  ;  that  is,  unlefs  the  party  be  accufed  by  two  credible 
witnefles,  or  an  indiament  of  herefy  be  firft  previoufly  found 
in  the  kin-'s  courts  of  common  law.     And  yet  the  Ipirit  ot 
perfecution  was  not  then  abated,  but  only  diverted  into  a  lay 
Channel.  For  in  fix  years  afterwards,  by  ftatute  31  Hen.\  III. 
c    1 4   the  bloody  law  of  the  fix  articles  was  made,  which  efta- 
bliftied  the  fix  moft  contefted  points  of  popery,  tranfubftan- 
tlation,  communion  in  one  kind,  the  celibacy  ot  the  clergy, 
monaftic  vows,  the  facrifice  of  the  mafs,  and  auncu  ar  con- 
feffion ;  which  points  were  "  determined   and  refolved  by 
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"  the  moft  godly  ftndy,  pain,  and  travnil  of  Iiis  majefty:  for 
"  which  his  moft  humble  and  obedient  fubjeds,  the  lords 
" fpirittmUuA  temporal,  and  the  commons,  in  parliament 
"  alTembled,  did  not  only  render  and  give  unto  his  highnefs 
"  their  moft  high  and  hearty  thanks,"  but  did  alfo  enad  and 
declare  all  oppugners  of  the  firft  to  be  heretics,  and  to  be  burnt 
with  fire  ;  and  of  the  five  laft  to  be  felons,  and  to  fufFer  death. 
The  fame  ftatute  eftablifiied  a  new  and  mixed  jurifdiaion 
of  clergy  and  laify  for  the  trial  and  conviaion  of  heretics ; 
the  reigning  prince  being  then  equally  intent  On  deftroyin^ 
the  fupremacy  of  the  bifiiops  of  Rome,  and  eftablifhing  alt 
other  their  corruptions  of  the  chriftlan  religion. 

I  SHALL  not  perplex  this  detail  with  tlie  various  repeals  and 
revivals  of  thefe  fanguinary  laws  in  the  two  fucceeding  reigns; 
but  fliall  proceed  direaiy  to  the  reign  of  queen  Elizabeth ; 
^'hen  the  reformation  was  finally  eftablifted  with  temper  and 
iecency,  unfullied  with  party  rancour,  or  perfonal  caprice 
md  refentment.     By  ftatute  i  Eliz.  c.  i.  all  former  ftatutes 
•elatmg  to  herefy  are  repealed,  which  leaves  the  jurifdiaion 
)t  herefy  as  it  ftood  at  common  law ;  viz.  as  to  the  infliaion 
.f  common  cenfures,  in  the  ecclefiaftical  courts  ;  and  in  cafe 
»t  burning  the  heretic,  in  the  provincial  fynod  only  \     Sir 
Matthew  Hale  is  indeed  of  a  different  opinion,  and  holds  that 
uch  power  refided  in  the  dioccfan  alfo,  though  he  agrees, 
hat  in  either  cafe  the  writ  de  haeretlco  comburendo  was  not  de- 
landable  of  common  right,  but  grantable  or  otherwife  merely 
t  the  king's  difcretion  ".     But  the  principal  point  now  gain- 
d  was,  that  by  this  ftatute  a  boundary  is  for  the  firft  time 
:t  to  what  fhall  be  accounted  herefy ;  nothing  for  the  future 
eing  to  be  fo  determined,  but  only  fuch  tenets,  which  have 
een  heretofore  fo  declared,  i.  By  the  words  of  the  canoni- 
Jl  fcriptures  :  2.  By  the  firft  four  general  councils,  or  fuch 
:hers  as  have  only  ufed  the  words  of  the  holy  fcriptures  j 
•\^  V      ^'^  "'""  hereafter  be  fo  declared  by  the  parliament, 
ith  the  affent  of  the  clergy  in  convocation.     Thus  was  he- 
ly  reduced  to  a  greater  certainty  than  before;  though  It 
ight  not  have  been  the  worfe  to  have  defined  it  in  terms  ftiU 
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more  pfecife  and  particular:  as  a  man  continued  ftill  liable 
[  49  ]  to  be  burnt,  for  what  perhaps  he  did  not  underftand  to  be 
herefy,  till  the  ecclefiaftical  judge  fo  interpreted  the  words  of 
the  canonical  fcriptures. 

For  the  writ  de  haeretko  combttrendo  remained  ftill  In  force ; 
and  we  have  inftances  of  it's  being  put  In  execution  upon 
two  Anabaptifts  in  the  feventeenth  of  Elizabeth,  and  two 
Arians  In  the  ninth  of  James  the  firft.     But  it  was  totally 
aboliflied,  and  herefy  again  fubjefted  only  to  ecclefiaftical 
correa\on pro  falute  animae,  by  virtue  of  the  ftatute  29  Car.  II. 
c.  9.  For  in  one  and  the  fame  reign,  our  lands  were  delivered 
from  the  flavery  of  military  tenures  •,  our  bodies  from  arbi- 
trary Imprifonment  by  the  /:abeas  corpus  aa  ;  and  our  minds 
from  the  tyranny  of  fuperftitious  bigotry,  by  demolifhing  this 
laft  badge  of  perfecution  in  the  Englifti  law. 

In  what  I  have  now  faid  I  would  not  be  underftood  to  de- 
rogate from  the  juft  rights  of  the  national  church,  or  to  fa- 
vour  a  loofe  latitude  of  propagating  any  crude  undigefted 
fentlments  in  religious  matters.     Of  propagating,  I  fay  5  for 
the  bare  entertaining  them,  without  an  endeavour  to  dittuie 
them,  feems  hardly  cognizable  by  any  human  authority.     I 
only  mean  to  llluftrate  the  excellence  of  our  prefent  eftablilh- 
ment,  by  loojdng  back  to  former  times.    Every  thing  is  now 
as  it  fliould  be,  withrefpea  to  the  fpiritual  cognizance,  and 
fpiritual  punilhment,  of  herrfy :  unlefs  perhaps  that  the  crime 
ought  to  be  more  ftriaiy  defined,  and  no  profecution  per- 
mitted,  even  In  the  ecclefiaftical  courts,  till  the  tenets  it 
queftlon  arc  by  proper  authority  previoully  declared  to  b< 
heretical      Under  thefe  reftriaions,  it  feems  necelTary  fojr  th< 
fupport  of  the  national  religion,  that  the  officers  of  the  cliurcl 
Ihould  have  power  to  cenfure  heretics ;  yet  not  to  haraf 
them  with  temporal  penalties,  much  lefs  to  exterminate  o 
deftroy  them.  The  leglfiature  hath  indeed  thought  ,t  proper 
that  the  civil  magiftrate  ftiould  again  interpofe,  with  regar, 
to  one  fpecies  of  herefy,  very  prevalent  in  modern  times  ;  lo 
by  ftatute  9  &  10  W.  HI.  c.  32.  '^^m  P«-f°"  ^^""ted  n 
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AvG  chriftian  religion,  or  profefling  the  fame,  fiiall  by  writing, 

printing,  teaching,    or   advifed  fpeaking,  deny  any  one  of 

the  perfons  of  the  holy  trinity  to  be  God,  or  maintain  that 

there  are  more  Gods  than  one,  he  fhall  undergo  the  fame  [  50  ] 

penalties  and  incapacities,  whieh  were  juft  now  mentioned 

to  be  inflided  on  apoftacy  by  the  fame  ftatute.     And  thus 

much  for  the  crime  of  herefy. 

IIL  Another  fpecies  of  offences  againfb  religion  are 
thofe  which  affeft  the  ejiablijhed  church.  And  thefe  are  either 
pofitive,  or  negative  :  pofitive,  by  reviling  it's  ordinances ; 
or  negative,  by  non-conformity  to  it's  worfhip.  Of  both  of 
thefe  in  their  order. 

I .  And,  firft,  of  the  ofFen'ce  of  reviling  the  ordinances  of 
the  church.     This  is  a  crime  of  a  much  grofler  nature  than 
the  other  of  mere  non-conformity ;  fince  it  carries  with  it 
the  utmoft  Indecency,  arrogance,  and  ingratitude:  indecency, 
by  fetting  up  private  judgment  in  virulent  and  faftious  oppo- 
fition  to  pubhc  authority :  arrogance,  by  treating  with  con- 
tempt and  rudenefs  what  has  at  lead  a  better  chance  to  be 
right  than  the  fingular  notions  of  any  particular  man  ;  and 
ingratitude,  by  denying  that  indulgence  and  undifturbed  li- 
berty of  confcience  to  the  members  of  the  national  church, 
which  the  retainers  to  every  petty  conventicle  enjoy.  However 
it  is  provided  by  ftatutes  i  Edw.  VI.  c.  i.  and  i  Eliz.  c.  i. 
that  whoever  reviles  the  facrament  of  the  lord's  fupper  (liall 
be  puniflied  by  fine   and  imprifonment :  and  by  the  ftatute 
I  Eliz.  c.  d.  if  any  minifter  (hall  fpeak  any  thing  in  deroga- 
tion of  the  book  of  common  prayer,  he  fhall,  if  not  beneficed, 
be  imprlfoned  one  year  for  the  firft  offence,  and  for  life  for 
the  fecond  :  and,  if  he  be  beneficed,  he  fhall  for  the  firft 
ofi'ence  be  imprifoned  fix  months,  and  forfeit  a  yearns  value  of 
his  benefice  :  for  the  fecond  offence  he  (hall  be  deprived,  and 
fuffer  one  year's  imprifonment :  and,  for  the  third,   fhall  in 
like  manner  be  deprived,  and  fuffer  imprifonment  for  life. 
And  if  any  per/on  whatfoever  fhall,  in  plays,  fongs,  or  other 
<5pen  words,  fpeak  any  thing  in  derogation,  depraving,  or 

E  3  defpifing 
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defp'ifing  of  the  faid  book,  or  {halJ  forcibly  prevent  tlie  read^ 
ing  of  ir,  or  caufe  any  other  fcrvice  to  be  ukd  in  it's  fread, 
he  fliail  forfeit  for  the  firft  ofFeiice  an  hundred  marks  •,  for  the 
fecond,  four  hundred  ;  and  for  the  third,  fhull  forfeit  all  his 
goods  and  chatt-ls,  and  fuffer  imprifonment  for  life.  Thefc 
[  51  ]  penalties  were  framed  in  the  Infancy  of  our  prefent  eftabhfli^ 
nient:  when  the  difciples  of  Rome  and  of  Geneva  united  in  in- 
veighing with  the  utnioll  bitternefs  againfl:  the  Englifh  hturgy : 
and  the  terror  of  thefe  laws  (for  t'-.ey  f:ldom,  if  ever,  were 
fully  executed)  proved  a  principal  means,  under  providence^ 
of  preferving  the  purity  as  well  as  decency  of  our  national 
worfhip.  Nor  can  their  continuance  to  this  time  (of  the 
milder  penalties  at  kaR)  be  thought  too  fevere  and  mtolerant  j 
fo  far  as  they  are  levelled  at  the  ofFence,  not  of  tkwkitjg  dif- 
ferently from  the  national  church,  but  oi  railing  at  that  church 
and  chfiruaing  it's  ordinances,  for  not  fubmitting  it's  public 
judgment  to  the  private  opinion  of  others.  For,  though  it  is 
clear  that  no  reilraint  fhould  be  laid  upon  rational  and  dif- 
paffionate  difcuilions  of  the  reaitude  and  propriety  of  the 
eibibliihed  mode  of  worfhip  •,  yet  contumely  and  contempt 
^re  what  no  eftablifhment  can  tolerated  A  rigid  attachment 
to  trifles,  and  an  intemperate  zeal  for  reforming  them,  arc 
equally  ridiculous  and  abfurd  -,  but  the  latter  is  at  prefent  the 
lefs  excufable,  becaufe  from  political  reafons,  fufficiently 
hinted  at  in  a  former  volume  ^,  it  would  now  be  extremely 
unadvifable  to  make  any  alterations  in  the  fervice  of  the 
church-,  unlefs  by  it's  own  confent,  or  unlefs  it  can  be 
Ihcwn  that  fome  manifeft  impiety  or  (hocking  abfurdity  will 
follow  from  continuing  the  prefent  forms. 

a-  NoN-coNFO^MiTT  to  the  w:orfhIp  of  the  church  is  the 
other,  or  negative  branch  of  this  ofFence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former  \  being  a  mat- 

r  5?y   -^^^  ordinance  23  Aug.  1645,  ^^o»•^^ip.  fubjeaed  the   offender   upon 

xvliich  continued  till  the  reftoration,  to  indiament  to   a  difcietionary  fine,  not 

preach,  write,  or  print,  any   thing  in  exceeding   fifty  pounds.   (Scobell,  98,) 

derogation  or  depravmg  of  the  dirc.Hory,  w  Vol.  I.  p.  98. 
for,  the  then   efTabliOaed^  prclbyteriaa 

ter 
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ter  of  private  confcience,  to  the  fcruples  of  which  our  prefent 
laws  have  {hewn  a  very  juft  and  chriflian  indulgence.  For 
undoubtedly  all  perfecution  and  oppreflion  of  weak  con- 
(ciences,  on  the  fcore  of  religious  perfuafions,  are  highly 
unjuftifiable  upon  every  principle  of  natural  reafon,  civil  li- 
berty, or  found  religion.  But  care  muft  be  taken  not  to 
carry  this  indulgence  into  fuch  extremes,  as  may  endanger 
the  national  church  :  there  is  always  a  difference  to  be  made  [  52  ] 
between  toleration  and  eftablifliment. 

NoN-coNFORMisTs  are  of  two  forts :  firfl:,  fuch  as  abfent 
themfclves  from  divine  worfhip  in  the  eftabllfhed  church, 
through  total  irreligion,  and  attend  the  fervice  of  no  other 
perfuafion.  Thefe  by  the  ftatutes  of  i  Eliz.  c.  2.  23  Eliz. 
c.  I.  and  3  Jac.  I.  c.  4.  forfeit  one  fhilling  to  the  poor  every 
lord's  day  they  fo  abfent  themfelves,  and  20/.  to  the  king  if 
they  continue  fuch  default  for  a  month  together.  And  if 
they  keep  any  inmate,  thus  irreligioully  difpofed,  in  their 
houfes,  they  forfeit  10 /,  per  month. 

The  fecond  fpecies  of  non-conformifls  are  thofe  who  oij^ 
fend  through  a  miftaken  or  perverfe  zeal.  Such  were  efteemea 
by  our  laws,  enadVed  fince  the  time  of  the  reformation,  to  be 
papids  and  proteftant  diflcnters  :  both  of  which  were  fup- 
pofed  to  be  equally  fchifmatics  in  not  communicating  with 
the  national  church ;  with  this  difference,  that  the  papifts 
divided  from  it  upon  material,  though  erroneous,  reafons  ; 
but  many  of  the  diffenters  upon  matters  of  indifference,  or. 
In  other  words,  upon  no  reafon  at  all.  Yet  certainly  our 
anceftors  were  miftaken  in  their  plans  of  compulfion  and  in- 
tolerance. The  fin  of  fchifm,  as  fuch,  is  by  no  means  the 
objeft  of  temporal  coercion  and  punifhment.  If  through 
weaknefs  of  intelka,  through  mifdirefted  piety,  through 
perverfenefs  and  acerbity  of  temper,  or  (which  is  often  the 
cafe)  through  a  profpeft  of  fecular  advantage  in  herding  with 
a  party,  men  quarrel  with  the  ecclefiaftical  eftablifliment,  the 
civil  magiftrate  has  nothing  to  do  with  it ;  unlefs  their  tenets 
and  pradice  are  fuch  as  threaten  ruin  or  difturbance  to  the 
fts^te.    He  is  bound  indeed  to  protea  the  eftablifhed  church: 

E  4  and| 
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and^  if  this  can  be  better  cffefted,  by  adrnkting  none  but  it's 
genuine  members  to  offices  of  truft  and  emolument,  he  is 
certainly  at  liberty  fo  to  do  •,  the  difpofal  of  offices  being  mat- 
ter of  favour  and  difcretion.  But,  thi-s  point  being  once  fe- 
cured,  all  perfecution  for  diverfity  of  opinions,  hov/ever  ridi- 
culous or  abfurd  they  may  be,  is  contrary  to  every  principle  of 
found  policy  and  civil  freedom.  The  names  and  fubordlnation 
of  the  clergy,  the  poilure  of  devotion,  the  materials  and  colour 
[  23  ]  of  the  minifter's  garment,  the  joining  in  a  known  or  an  un- 
known form  of  prayer,  and  other  matters  of  the  fame  kind, 
muft  be  left  to  the  option  of  every  man's  private  judgment. 

Wn^H  regard  therefore  to  protejlant  dijfentersy  although  the 
experience  of  their  turbulent  difpofition  in  former  times  oc- 
cafioned  feveral  difabilities  and  reftridions  (which  I  fl)all  not 
undertake  to  juftify)  to  be  laid  upon  them  by  abundance  of 
ftatutes^,  yet  at  length  the  legiflature,  with  a  fpirit  of  true 
magnanimity,  extended  that  indulgence  to  thefe  feftarics, 
which  they  themfelves,  when  in  power,  had  held  to  be  coun- 
tenancing fchifm,   and  denied  to  the  church  of  England  >". 
^e  penalties  are  conditionally  fafpended  by  the  ftatute  i  W, 
&  M,  ft,  I.  c.  i3.  "  for  exempting  their  majefties'  proteftant 
«  fubjeils,  diffenting  from  the  church  of  England,  from  the 
^^  penalties  of  certain  laws,"  commonly  called  the  toleration 
a£l  ^  w^hich  is  confirmed  by  ftatute  lo  Ann.  c.  2.  and  de^ 
Clares  that  neither  the  laws  above-mentioned,  nor  the  fta-^ 
tutes   I  Eliz.  c,  2.  §  14.   3  Jac.  L  c.  4  &  5.  nor  any  other 
penal  laws   made  againft  popifti  recufants    (except   the  teft 
a£ls)  fhall  extend  to  any  diffenters,  other  than  papifts  and 
fuch  as  deny  the  trinity :  provided,   i.  that  they  take  the  oaths 
of  allegiance  and  fupremacy  (or  make  a  fimilai*  affirmation, 
being  quabers^)  and  fubfcribe  the  declaration  againft  popery  j 
2»  that  they  repair  to  fop;)e  congregation  certified  to  and  re-? 
giftered  in  the  court  of  the  biftiop  or  archdeacon,  or  at  the 

?   £3    Elis.    c.  I,       29  Eliz.  c.   6.  naliies  on   the  former  two,  in  cafe  of 

3<  Elii.  c.  J,     22  Car.  II.  c.  i.  unv.%  the  book  of  common -prayer  not 

y  The   ordinance  of  1645   (before-  only  in  a  place  of  public  woiftiip,  but 

eried)  infiit^ed  imprifonment  for  a  year  alfu  in  any  private  family. 

c«^  ii?e  ihird  offence,  u.iidpecuniA-y  pe-  s  See  ftatc  8  Geo.  L   c.  6. 

county 
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county  fefTions  ;  3.  that  the  doors  of  fuch  mecting-houfe  (liall 
be  unlocked,    unbarred,  and  unbolted  ;  in  default  of  which 
the  perfons  meeting  there  are  ftill  liable  to  all  the  penalties  of 
the  former  ads.  DifTenting  teachers.  In  order  to  be  exempted 
from   the  penalties  of  the   (latutes  13  &  14  Car.  II.  c.  4. 
J 5  Car.  11.  c.  6.   17  Gar.  II.  c.  2.  and  ^zz  Car.  11.  c.  i.  arc 
alfo  to  fubfcribc  the  articles  of  religion  mentioned  In  the  fta- 
tutc  13  liliz.  c.  12.  (which  only  concern  the  confefGon  of  the 
true  chriflian   faithj  and   the   doctrine   of  the   facraments) 
with  an  exprefs  exception  of  thofe  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  !>aptifm  ;  or  if  they  [  54  1 
fcruple  fubfcribing  the  fame,  ihall  make  and  fubfcribe  the  de- 
claration prcfcribcd  by  (latutc  19  Geo.  III.  c  44.  profeffing 
themfelves  to  be  chriflians  and  protellants,  and  that  they  be- 
lieve the  fcriptures  to  contain  the  revealed  will  of  God,  and 
to  be  the  rule  of  doctrine  and  pradice.     Thus,  though  the 
crime  of  non-conformity  is  by  no  means  univerfally  abrogated, 
it  is  fufpended  and  ceafes  to  exift  with  regard  to  thefe  proteft- 
ant  dilTenters,  during  their  compliance  with  the  conditions 
impofed  by  thefe  ads  :  and,  under  thefe  conditions,  all  per- 
fons, who  will  approve  themfclves  no  papifts  or  oppugners    ^ 
of  the  trinity,  are  left  at  full  liberty  to  ad  as  their  confciences 
(liall  dired  them,  in  the  matter  of  religious  worfhip.     And 
if  any  perfon  Ihall  wilfully,  malicioufly,  or  contemptuoufly 
difturb  any  congregation,  aflembled  in  any  church  or  per- 
mitted meetlng-houfe,  or  fhall  mifufe  any  preacher  or  teacher 
there,  he  fliali  (by  virtue  of  the  l\ime  ftatute  i  W.  and  M.) 
be  bound  over  to  the  fcffions  of  the  peace,  and  forfeit  twenty 
pounds.  Eutbyltatute5  Geo.  I.  c.  4.  no  mayor  or  principal 
magiftrate  muft   appear  at  any  diflenting  meeting  with  the 
enfigns  of  his  office  %  on  pain  of  difability  to  hold  that  or  any 
other  office:  the  legiflature  judging  it  a  matter  of  propriety, 
that  a  mode  of  worfhip,  fct  up  in  oppofition  to  the  national, 
when  allowed  to  be  exerclfed  in  peace,  Ihould  be  exercifed 
alfo  with  decency,  gratitude,  and  humility.     Diflenters  alfo, 

=>  Sir  Huinphry  Edwin,  a  lord  mayor  which^s  alluded  to  by  dean   Swift,  in 

of  London,    had  the   impriidenre  foon  his  lafr  of  a  tub,  undtr  the  nliegory  of 

^Hevihe  toloration  aft  to  go  to  a  p.esby-  Jack  geiiinp  on  a  great  hurfe,  and  eat- 

teiiaii  meeting- houfe in  hij  h: maliins :  im^  euilard, 

who 
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who  fubfcribc  the  declaration  of  the  act  19  Geo.  III.  are  ex- 
empted (unlefs  in  the  cafe  of  endowed  fchools,  and  colleges) 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4.  Sc 
17  Car.  II.  c.  2.  which  prohibit  (upon  pain  of  fine  and  im- 
prifonmenr)  all  perfons  from  teaching  fchool  unlefs  they  be 
licenfed  by  the  ordinary,  and  fubfcribe  a  declaration  of  con- 
formity to  the  liturgy  of  the  church,  and  reverently  frequent 
divine  fervjce  efiahlifned  by  the  laws  of  this  kingdom. 

As  iopapijlsj  what  has  been  faid  of  the  proteflant  diffenters 
would  hold  equally  ftrong  for  a  general  toleration  of  them  ; 
•1  provided  their  feparation  was  founded  only  upon  difference  of 
opinion  in  religion,  and  their  principles  did  not  alfo  extend  to 
a  fubverfion  of  the  civil  government.  If  once  they  could  be 
brought  to  renounce  the  fupremacy  of  the  pope,  they  might 
quietly  enjoy  their  feven  facraments,  their  purgatory,  and 
auricular  confeflion ;  their  worfhip  of  reliques  and  images  ; 
nay,  even  their  tranfubilantiation.  But  while  they  acknow- 
ledge a  foreign  power^  fuperior  to  the  fovereignty  of  the  king- 
dom, they  cannot  complain  if  the  laws  of  that  kingdom  will 
not  treat  them  upon  the  footing  of  good  fubjefts. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force 
againft  the  papifls  \  who  may  be  divided  into  three  clafles, 
perfons  profeffing  popery,  popifh  recufants  convift,  and  po- 
pifh  priefts.  i.  Perfons  profeffing  the  popifh  religion  befideg 
the  former  penalties  for  not  frequenting  their  parifli  church, 
are  difabled  from  taking  their  lands  either  by  defcent  or  pur- 
chafe,  after  eighteen  years  of  age,  until  they  renounce  their 
errors:  they  mufl:  at  the  age  of  twenty-one  regifter  their  eftates 
before  acquired,  and  all  future  conveyances  and  wills  relating 
to  them-,  they  are  incapable  of  prefenting  to  any  advowfon,  or 
granting  to  any  other  perfon  any  avoidance  of  the  fame;  they 
may  not  keep  or  teach  any  fchool  under  pain  of  perpetual  im- 
prifonment;  and  if  they  willingly  fay  or  hear  mafs,  they  for- 
feit the  one  two  hundred,  the  other  one  hundred  marks,  and 
each  {hall  fufFer  a  year's  imprifonment.  Thus  much  for  per- 
fons, who,  from  the  misfortune  of  family  prejudices  orother-r 

wife. 
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wife,  have  conceived  an  unhappy  attachment  to  the  Romlfh 
church  from  theirinfancy,  and  publiclyprofefs  it's  errors.  But 
if  any  evil  Induftry  13  ufed  to  rivet  tJiefe  errors  upon  them,  if 
any  perfon  feuds  another  abroad  to  be  educated  in  thepopifli 
religion,  or  to  refule  in  any  religious  houfe  abroad  for  that 
purpofc,  or  contributes  to  their  maintenance  when  there  ; 
both  the  fender,  the  fent,  and  the  contributor,  are  difablcd  to 
fue  in  hwv  or  equity,  to  be  executor  or  adminiflrator  to  any 
perfon,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any 
pffice  in  the  realm,  and  (liall  forfeit  all  their  goods  and  chat- 
tels, and  likewifc  all  their  real  eftate  for  life.  And  where  thefe 
errors  are  alfo  aggravated  by  apoftacy,  or  perverfion,  where  a 
perfon  reconciled  to  the  fee  of  Rome,  or  p'^ocures  others  to 
be  reconciled,  the  offence  amounts  to  high  trcafon.  2.  Poplfh  [  56  1 
recufants,  couvicSled  in  a  court  of  law  of  not  attending  the 
fervice  of  the  church  of  England,  are  fubje£l  to  the  follow- 
ing difabilities,  penalties,  and  forfeitures,  over  and  above 
thofe  before-mentioned.  They  are  confidered  as  perfons  ex- 
communicated 5  they  can  hold  no  office  or  employment;  they 
muft  not  keep  arms  in  their  houfes,  butthe  fame  maybe  feized 
by  the  juftices  of  the  peace  ;  they  may  not  come  within  ten 
miles  of  London,  on  nain  of  100/.  ;  they  can  bring  no  acftion 
at  law,  or  fuit  in  equity  •,  they  are  not  permitted  to  travel 
above  five  miles  from  home,  unlefs  by  licence,  upon  pain  of 
forfeiting  all  their  goons  ;  and  they  may  not  come  to  court 
under  pam  of  100/.  No  marriage  or  burial  of  fuch  recufant, 
or  baptifm  of  his  child,  fhall  be  had  otherwlfe  than  by  the 
minifters  of  the  church  of  England,  under  other  fevere  penal- 
ties. A  married  woman,  when  recufant,  (hall  forfeit  two* 
thirds  of  her  dower  or  jointure,  may  not  be  executrix  or  ad- 
mlnlftratix  to  her  hufband,  nor  have  any  part  of  his  goods ; 
and  during  the  coverture  may  be  kept  in  prifon,  unkfs  her 
hufband  redeems  her  at  the  rate  of  10  /.  a  month,  or  the  third 
part  of  all  his  lands.  And  laftly,  as  a  feme-coverr  recufant 
may  be  imprifoned,  fo  all  others  mud,  within  three  months 
after  conviftion,  either  fubmlt  and  renounce  their  errors,  or, 
if  required  fo  to  do  by  four  juftices,  muft  abjure  and  r  nouuge 
the  realm  :  and  If  they  do  not  depart,  or  if  they  reriirn  with- 
out the  king's  licence,  they  fliail  be  guilty  of  felony,  and 
'  ^  6  {uffcv 
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fuffcr  death  as  felons  without  benefit  of  clergy.  There  is 
alfo  an  inferior  fpecies  of  recufancy,  (refdfing  to  make  the 
declaration  againil  popery,  enjoined  by  ftatute  30  Car.  IL 
ft.  2.  when  tendered  by  the  proper  magiftrate,)  which,  if  the 
party  refides  within  ten  miles  of  London,  makes  him  an 
abfolute  recufant  convift ;  or,  if  at  a  greater  diftance,  fuf- 
pends  him  from  having  any  feat  in  parliament,  keeping  arms 
in  his  houfe,  or  any  horfe  above  the  value  of  five  pounds. 
This  IS  the  ftate,  by  the  laws  now  in  being  ^,  of  a  lay  papift. 
L  57  J  But,  3.  The  remaining  fpecies  or  degree,  viz.  popifh  priefls, 
are  in  a  ftill  more  dangerous  condition.  For  by  ftatute  1 1 
and  12  W.  III.  c.  4.  popifh  prieils  or  bifhops,  celebrating 
mafs,  or  exercifi.'.g  any  part  of  their  functions  in  England, 
except  in  the  houfes  of  cmbafladors,  are  liable  to  perpetual 
imprifonment.  And  by  the  ftatute  27  Eliz,  c.  2.  any  popifh 
prieft,  born  in  the  dominions  of  the  crown  of  England,  who 
fliali  come  over  hither  from  beyond  fea,  (unlefs  driven  by 
ftrefs  of  weather,  and  tarrying  only  a  reafonable  time  ^,)  or 
fliall  be  in  England  three  days  without  conforming  and  taking 
the  oaths,  is  guilty  of  high  treafon:  and  all  perfons  harbour- 
ing him  are  guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  (hort  fummary  of  the  laws  againft  the  papifts,. 
under  their  three  feveral  clafTes,  of  perfons  profeffing  the 
popifli  religion,  popifii  recufants  convift,  and  popifh  priefls. 
Of  which  the  prefident  Montefquieu  obferves  ^,  that  they  are 
fo  rigorous,  though  not  profefledly  of  the  fanguinary  kind, 
that  they  do  all  the  hurt  that  can  pofTibly  be  done  in  cold 
blood.  But  in  anfwer  to  this  it  may  be  obferved,  (what  fo- 
reigners who  only  judge  from  our  ftatute-book  are  not  fully 
apprized  of,)  that  thefe  laws  are  feldom  exerted  to  their  ut- 
moft  rigor :  and,  indeed,  if  they  were,  it  would  be  very  diflScult 
to  excufe  them.  For  they  are  rather  to  be  accounted  for  from 
their  hiftory,  and  the  urgency  of  the  times  which  produced 

*  Stit.  23  Eli?.,  c.  I.  27  Eliz.  c.  2.     ii  &  12  W.  HI.   c.  4.  jz  Ann.  {{,  2: 
a9Eliz.  c.  6.   35Eliz.  c  2.    r  Jac.  I,     c.  14.    i  Geo.  I.  ft.   c.   55.    3  Geo.  !• 


C.4    3  Jac.  I.  c.  4  &  5.  7  Jac.  2.  c.  6.     e.  i8,  ii  Geo.  IL  c.  17. 
3  Car. I.  c.  3.  25  Car.  II,  c.  2.  30  Cir.         c  Raym.  377.     Latch,  i, 
XI.  ft.  2,  I  W.  &  M.  c.  9.  15  &  26.        d  S^.  L.  b«  19.  G.  zj. 
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them,  than  to  be  approved  (upon  a  cool  review)  as  a  (landing 
fyftem  of  law.  The  reftlefs  machinations  of  the  Jefuits  dur- 
ing the  reign  of  Elizabeth,  the  turbulence  and  uncafinefs  of 
the  papifls  under  the  new  religious  eftabrifliment,  and  the 
boldnefs  of  their  hopes  and  wiihes  for  the  fucceffion  of  the 
queen  of  Scots,  obliged  the  parliament  to  counteraft  fo  dan- 
gerous a  fpirit  by  laws  of  a  great,  and  then  perhaps  neceflary, 
feverity.  The  powder-treaion,  in  the  fucceeding  reign,  ftruck 
a  panic  into  James  I.  which  operated  in  different  ways  :  it  oc- 
cafioned  the  enabling  of  new  laws  againft  the  papifts;  but  de- 
terred him  from  putting  them  in  execution.  The  intrigues  of 
queen  Henrietta  in  the  reign  of  Charles  I.,  the  profpe£l  of  a 
popifti  fucceflbr  in  that  of  Charles  II.,  the  aflaffination-plot  in 
the  reign  of  King  William,  and  the  avowed  claim,  of  a  popifli 
pretender  to  the  ciown  in  that  and  fubfequent  reigns,  will 
account  for  the  extenfion  of  thefe  penalties  at  thofe  feveral  [  58  3 
periods  of  our  hiftory.     But  if  a  time  fliould  ever  arrive,  and 
perhaps  it  is  not  very  diftant,  when  all  fears  of  a  pretender 
(hall   have  vanifhed,    and  the  power  and  influence  of  the 
pope  fliall  become  feeble,    ridiculous,    and  defpicable,  not 
only  in  England,  but  in  every  kingdom  of  Europe;  it  probably 
would  not  then  be  amifs  to  review  and  foften  thefe  rigorous 
cdl6ls  •,  at  leaft  till  the  civil  principles  of  the  roman  catho- 
lics called  again  upon  the  legiflature  to  renev/  them  :  for  It 
ought  not  to  be  left  in  the  bread  of  every  mercilefs  bigot,  to 
drag  down  the  vengeance  of  thefe  occafional  laws  upon  inof- 
fenfive,  though  miftaken  fubjecls  -,  in  oppofition  to  the  leni- 
ent inclination  of  the  civil  magiftrate,  and  to  the  deftrudlioa 
of  eve^ry  principle  of  toleration  and  religious  liberty. 

This  hath  partly  been  done  by  ftatute  18  Geo.  III.  c.  6c. 

with  regard  to  fuch  papifts  as  duly  take  the  oatli  therein  pre- 
fcribed,  of  allegiance  to  his  majefty,  abjuration  of  the  pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  do£lrines  of  deilroying  and  not  keeping  faith 
with  heretics,  and  depofing  or  murdering  princes  excommu- 
nicated by  authority  of  the  fee  of  Rome:  in  refpe£t  of  v/hom 
€>nly  the  ftatute  of  11  &  ^2  W.  UI.  is  repealed,  fo  far  as  it 
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difables  them  {torn  purchafing  or  inheriting,  or  authorizes 
the  apprehending  or  profecuting  the  popifli  clergy,  or  fub- 
jefts  to  perpetual  imprifonment  either  thenn  or  any  teachers 
of  youth(i). 

(i  )  But  now  by  the  flatute  31  Geo.  IIL  c.  32.,  which  may  he 
called  the  toleration  aci  of  the  roman  catholics,  all  the  fcvere  and 
cruel  rellri^lions  and  penalties,  enumerated  by  the  learned  Judge, 
ar^  removed  from  thofe  roman  cathohcs,  who  are  willing  to  com- 
ply with  the  requifitions  of  that  llatute*  which  are,  that  they  mufi 
appear  at  fome  of  the  courts  of  Weflminfter,  or  at  the  quarter-fef- 
fjons  held  for  the  county,  city,  or  place  where  they  (hall  rcfide, 
and  fhall  make  and  fubfcribe  a  declaration,  that  they  profefs  the 
roman  catholic  religion,  and  alfo  an  oath  which  is  exadly  fimilar 
to  that  required  by  the  18  Geo.  IIL  c.  60.,  the  fub fiance  of  which 
is  ftated  above  in  the  text.  Of  this  declaration  and  oath  being 
duly  made  by  any  roman  catholic,  the  officer  of  the  coUrt  fliall 
grant  him  a  certificate  ;  and  fuch  officer  fliall  yearly  tranfmit  to 
the  privy  council  lifts  of  all  perfons  who  have  thus  qualified  them- 
felves  within  the  year  in  his  refpe6live  court.  The  ftatute  then 
provides,  that  a  roman  catholic,  thus  quahfied,  fli  dl  not  be 
profecuted  under  any  ftatute  for  not  repairing  to  a  parifti 
church,  nor  (hall  he  be  profecuted  for  being  a  papift,  nor  for 
attending  or  performing  mafs  or  other  ceremonies  of  the  church 
of  Rome  ;  provided  that  no  place  fnall  be  allowed  for  an  affembly 
to  celebrate  fuch  worfhip  until  it  is  certified  to  the  feflions  ;  nor 
fhall  any  minifter  officiate  in  it,  until  his  name  and  defcription  are 
recorded  there.  And  no  fuch  place  of  afiembly  fhall  have  it's 
doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worihip. 

If  any  roman  catholic  whatever  is  elefted  conftable,  church- 
warden, overfeer,  or  into  any  parochial  office,  he  may  execute  the 
fame  by  a  deputy,  to  be  approved  as  if  he  were  to  adl  for  him- 
feif  as  principal.  But  every  minifter,  who  has  quahfied,  flrall  be 
exempt  from  ferving  upon  juries,  and  from  being  eledled  into  any 
parochial  office.  And  all  the  laws  for  frequenting  divine  fervice 
on  fundays,  fliall  continue  in  force,  except  where  perfons  attend 
fome  place  of  worfhip  allowed  by  this  ftatute,  or  the  toleration  ad 
of  the  diffenters,   i  W.  &  M. 

If  any  perfon  difturb  a  congregation  allowed  under  this  a6l, 
he  fhally  as  for  diftuibing  a  diifenting  meeting,  he  bound  over  to 
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In  order  the  better  to  fecure  the  eftabllflied  church  againft 
perils  from  non-conforniifts  of  all  denominations,   Inlidelsj 


the  next  feflions,  and  upon  conviction  there,  fliall  forfeit  twenty 
pounds. 

But  no  roman  catliolic  miniiler  (hall  officiate  in  any  place  of 
worfliip  having  a  fteepie  and  a  bell,  or  at  any  funeral  in  a  church 
or  church-yard,  or  fliall  wear  the  habits  of  his  order,  except  in  a 
place  allowed  by  this  ilatute,  or  in  a  private  houfe,  where  there 
Ihall  not  be  more  than  five  perfons  belides  the  family.  This  ftatute 
(hall  not  exempt  roman  catholics  from  the  payment  of  tithes,  or 
other  dues,  to  tlie  church  ;  nor  ihall  it  affedl  the  ftatutes  concern- 
ing marriages,  or  any  law  refpecling  the  fuccefhon  to  the  crown. 
No  perfon,  who  has  qualified,  fnall  be  profecuted  for  inflruding 
youth,  except  in  an  endowed  fchool,  or  a  fchool  in  one  of  the 
Englifh  univerfitles ;  and  except  alfo,  that  no  roman  catholic 
fchoolmafler  fhall  receive  into  his  fchool  the  child  of  any  protell- 
ant  father  ;  nor  (hall  any  romaa  catholic  keep  a  fchool  until  his, 
or  her,  name  be  recorded  as  a  teacher  at  the  fefTions. 

But  no  religious  order  is  to  be  eftablifhed;  and  every  endowment 
of  a  fchool  or  college  by  a  roman  catholic  (hall  ftill  be  fuperftitious 
and  unlawful.  And  no  perfon  henceforth  fhall  be  fummoned  to 
take  the  oath  of  fupremacy,  and  the  declaration  againft  tranfub- 
Itantiation.  Nor  fhall  roman  catholics  who  have  qualified,  be 
removable  from  London  and  Weftminfter ;  neither  fhall  any  peer, 
who  has  quahfied,  be  punifhable  for  coming  into  the  prefence, 
or  palace,  of  the  king  or  queen.  And  no  papifts  whatever  fhaU 
be  any  longer  obhged  to  regifter  their  names  and  eftates,  or  enrol 
their  deeds  and  wills.  And  every  roman  cathoHc,  who  has 
quahfied,  may  be  permitted  to  ad  as  a  barrifter,  attorney,  and 
notary. 

The  roman  catholics  cannot  fit  in  either  houfe  of  parliament, 
becaufe  every  member  of  parliament  muft  take  the  oath  of  fupre- 
macy, and  repeat  and  fubfcribe  the  declaration  againft  tranfub- 
ftantiation :  fee  i  voL  162.  Nor  can  they  vote  at,  eledions  for 
the  members  of  the  houfe  of  commons,  becaufe,  before  they  vote, 
they  muft  take  the  oath  of  fupremacy.     Ibid.  180. 

The  roman  cathoHcs  in  Ireland  are  permitted  to  vote  at  elec- 
tions, but  they  cannot  fit  in  either  houfe  of  parhament. 

A  bequeft  or  difpofition  for  the  purpofe  of  educating  childrea 
in  the  roman  cathohc  religion  is  unlawful.     But  the  fund  will  not 

pali 


5^  Public  Book  IV* 

turks,  jews,  heretics,  papifts,  and  fedaries,  there  are  however 
jtwo  bulv/arks  ercfted  ;  called  the  corporation  and  iejl  afts  :  by 
the  former  of  v/hich  ^  no  perfonl  can  be  legally  elecled  to  any 
office  rcJating  to  the  government  of  any  city  or  corporation, 
unlefs,  v/irhin  a  twelvemonth  before  he  has  received  the 
facrament  of  the  lord's  fupper  according  to  the  rites  of  the 
church  of  England  ;  and  he  is  alfo  enjoined  to  take  the  oaths 
of  allegiance  and  fupremacy  at  the  fame  time  that  he  takes  the 
oath  of  office:  or,  in  default  of  either  of  thefe  requifites,  fucli 
eledion  fliall  be  void  (?,).  The  other,  called  the  teft  a£l  ^ 
direfts  all  officers  civil  and  military  to  take  the  oaths  and 
make  the  declaraticoi  againft  tranfubftantiation,  in  any  of 
C  59  ]  the  king's  courts  at  Weftminfler,  or  at  the  quarter  feffions, 
within  fix  calendar  months  after  their  admiffion  ;  and  alfo 
within  the  fame  time  (3)  to  receive  the  facrament  of  the  lord's 

«  Stat.  13  Car.  II.  fl.  2.  c,  i. 

^  Stat.  25  Car,  c.  2.  explained  by  9  Geo. II.  c.  26. 


pafs  to  the  tcftator's  next  of  kin,  but  it  fhall  be  applied  to  fuch 
charitable  purpofes  as  his  majefty  fliall  pleafe  to  direft  by  his  fign 
manual.      Gary  \.  j^bhot,  7  Vef,  jun,  \()o, 

(2)  By  the  5  Geo.  I.  c.6.  ^3.  the  eleclion  into  a  corporate  office 
fhall  not  be  void  on  account  of  the  perfon  ele6ted  having  omitted 
to  receive  the  facrament  within  a  year  before  the  elec^tion,  unlefs 
he  fhall  be  removed  within  fix  months  after  his  election,  or  unlefs 
a  profecution  be  commenced  within  that  time,  and  be  carried  on 
without  delay  ;  and  during  that  time  the  office  is  not  void,  but  only 
voidable;  and  the  perfoii  eleded,  until  a  removal  or  profecution 
within  tho-  time  limited,  is  entitled  to  all  the  incidental  rights  of 
his  office  in  as  full  an  extent  as  if  he  had  a6i:ually  received  the 
facrament  within  a  year  previous  to  his  election.  2  Burr,  1016. 

(3)  The  25  Car.  II.  c.  2.  the  original  teft  a6l  required,  that 
both  the  facrament  and  the  oaths  (hould  be  taken  within  three 
months  ;  and  by  fubfequent  flatutes,  the  time  for  taking  the  oaths 
has  been  enlarged  to  fix  months ;  but  the  time  for  taking  the 
iacrament  remains  unaltered,  which  muil  ftill  be  taken  within  three 
months  after  admiffion  into  the  office. 

And  by  feveral  ftatutes  fubfequent  to  the  teft  adl,  various  de- 
fcriptions  of  perfons,  whofe  offices  are  not  confidered  civil  or  mili- 
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lupper,  according  to  the  ufage  of  the  church  of  England,  in 
forne  public  cliurch  immediately  aftiir  divine  fervice'and  fcr- 
inon,  and  to  deliver  into  court  a  certificate  thereof  fignedbythe 
nundler  and  church-warden,  and  alfo  to  prove  the  fame  by 
two  credible  witneflls ;  upon  forfeiture  of  500/.  and  dif- 
ab.iity  to  hold  the  faid  office  (4).  And  of  much  the  fame 
nature  with  thefe  is  the  ftatute  7  Jac.  I.  c.  2.  which  per- 
Hius  no  perfons  to  be  naturahzed  or  refiored  in  blood,  but 
fuch  as  undergo  a  like  teft  :  which  teft  having  been  removed 
in  1753,  in  favour  of  the  Jews,  was  the  next  feffion  of 
parliament  reftored  again  with  fome  precipitation. 

_  Thus  much  for  ofFences,  which  ftrike  at  our  national  reli- 
gion, or  the  doarine  and  difcipline  of  the  church  of  England 
m  particular.  I  proceed  now  to  conGder  fome  grofs  impieties 
and  general  immorahties,  which  are  taken  notice  of  and  pu- 
Juflied  by  our  municipal  law  ;  frequently  in  concurrence  with 
the  ecclefiaftical,  to  which  the  cenfure  of  many  of  them  does 
alfo  of  right  appertain ;  though  with  a  view  fomewhat  dif- 
ferent :  the  fpiritual  court  punifhing  all  fmful  enormities 
for  the  fake  of  reforming  the  private  ^mmr,  pro falute  animae  ^ 
while  the  temporal  courts  refent  the  public  affront  to  religion 
and  morality  on  which  all  government  muft  depend  for  fup- 
port,  and  corred  more  for  the  fake  of  example  than  private 
amendment. 


tary,  are  required  to  take  the  oaths  within  fix  months  after  their 
rcfpeaive  appointments,  though  they  are  not  required  to  take  the 
facrament.  Amongft  thefe  are  all  ecclefiaftical  perfons  promoted 
to  benefices,  members  of  colleges,  who  have  attained  the  age  of  18 
years,  teachers  of  fcholars  or  pupils,  diffenting  miniflers,  high 
conitables,andpraaifersofthelaw.  1  Geo.  I.JL  2.  c.  13.  3  Geo  II 
'•31-     9  Geo.  II.  c.  26. 

(4)  Bat  before  the  end  of  every  fefTionof  parhament,  an  aft  is 
pafied  to  indemnify  all  perfons  who  have  not  complied  with  the 
^equifition  of  the  corporation  and  tefl  afts,  provided  they  qualify 
ihemfclves  v;ithin  a  time  fpecified  in  the  aft ;  and  provided  alfo, 
-hat  judgment  m  any  adion  or  profecution  has  not  been  obtained 
igainit  them  for  their  former  omiffion. 

^^^IV,  F  IV.  The 
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IV.  The  fourth  fpecles  of  oiFenccs  therefore,  more  Imme- 
diately againft  God  and  religion,  is  that  of  blafpbemy  againft 
the  Almighty,  by  denying  his  being  or  providence ;  or  by 
contumelious  reproaches  of  our  faviour  Chrift.  Whitlier 
alfo  may  be  referred  all  profane  fcoffing  at  the  holy  fcrip- 
ture,  or  expofing  it  to  contempt  and  ridicule.  Thefe  ars 
offences  punifliable  at  common  law  by  fine  and  impnfon- 
ment,  or  other  infamous  corporal  puniftiment^  :  for  chrif- 
tianity  is  part  of  the  laws  of  England  ^  (5) . 

V,  Somewhat  allied  to  this,  though  in  an  inferior  de- 
gree, is  the  offence  of  profane  and  common  f^-earing  and 

r  60  3  c^^rpg.  By  the  laft  ftatute  againft  which,  19  Geo.  IT.  c.  21. 
which  repeals  all  former  ones,  every  labourer,  failor,  or  fol- 
dier  profanely  curfing  or  fwearing  fhall  forfeit  i  /.  every 
other  perfon  under  the  degree  of  a  gentleman  2s.  and  every 
gentleman  or  perfon  of  fuperlor  rank  5  s.  to  the  poor  of  the 
parifh;  and,  on  the  fecond  conviftion,  double  ;  and,  for  every 
fubfequent  offence,  treble  the  fum  firft  forfeited  ;  with  all 
charges  of  convidion :  and  in  default  of  payment  fliall  be 
fent  to  the  houfe  of  correaion  for  ten  days.  Any  juftice  of 
the  peace  m.ay  convift  upon  his  own  hearing,  or  the  teftlmony 
of  one  witnefs  ;  and  any  conftable  or  peace  officer,  upon  his 
own  hearing,  may  fecure  any  offender  and  carry  him  before 
a  juftice,  and  there  convid  him  (6).    If  the  juftice  omits  his 

s  I  Hawk.  F.  C.  7^  ^  i  '^'e^^^''-  ^^^3-     2  Strange  834. 
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(5)  In  the  3.vth  year  of  Hen.  VI.  chief  juftice  Prisot  de- 
clared in  Xht  court  of  common  pleas,  Scripture  eft  common  ley,  fur 
quel    touts    mameres    de   Ids  font  fondes.       See     the    year-book 

34  H.  VI.  40. 

(6)  The  conviaion  muft  be  within  eight  days  after  the  or- 
fence,  §  12.  Each  oath  or  ciirfe  being  a  diftind  complete  of- 
fence, there  can  be  no  qmeftion,  I  conceive,  but  a  perfon  may  in- 
cur any  number  of  penalties  in  one  day,  though  Dr.  Burn  doubtsj 
Y/hether  any  number  of  oaths  or  curfes  ia  one  day  amounts  to 
•more  than  one  oiFen.re«     3  1^'^'^^'"  3^5* 

c  Perfoui 


Ch»  4.  Wrongs.  60 

duty,  he  forfeits  5  /.  and  the  conftable  40  s.  And  the  aft  is  to 
be  read  in  all  parifli  church,  and  public  chapels,  the  funday 
after  every  quarter  day,  on  pnin  of  5  /.  to  be  levied  by  warrant 
from  any  ju^iice.  Befides  this  punifhment  for  taking  God's 
name  in  vain  in  common  difcourfe,  it  is  enabled  by  flatute 
3  Jac.  I.  c.  21.  that  if  in  any  ftage  play,  interlude,  or  fliew, 
the  name  of  the  holy  trinity,  or  any  of  the  perfons  therein,  be 
jeflingly  or  profanely  ufcd,  the  ofF^mder  fnall  forfeit  10/.; 
Of!e  moicry  to  the  king,  and  the  other  to  the  informer. 

VI.  A  SIXTH  fpecies  of  ofFence  againft  God  and  religion, 
of  which  our  antient  books  are  full,  is  a  crime  of  which  one 
knows  not  well  what  account  to  give.  I  mean  the  oiFence  of 
imtchcraft^  conjuration^  enchantmenty  ox  for  eery.     To  deny  the 
poflibility,  nay,  actual  exiflence  of  witchcraft  and  forcery,  is 
at  once  flatly  to  contradi£l  the  revealed  word  of  God,  in  va- 
rious pafTages  both  of  the  old  and  new  teftament :  and  the 
thing  itfelf  is  a  truth  to  which  every  nation  in  the  world  hath 
in  it's  turn  borne  tellimony,  either  by  examples  feemingly  well 
attefted,  or  by  prohibitory  laws;  which  at  lead  fuppofe  thepof- 
fibility  of  a  commerce  with  evil  fplrits.  The  civil  law  punifhes 
with  death  not  only  the  forcerers  themfelves,  but  alfo  thofe 
who  confult  them  \  imitating  in  the  former  the  exprefs  law 
3f  God  S  "  thou  flialt  not  fufFer  a  witch  to  live."     And  our 
Dwn  laws,  both  before  and  fmce  the  conquefl:,  have  been 
squally  penal ;  ranking  this  crim.e  in  the  fame  clafs  with  he- 
refy,  and  condemning  both  to  the  flames  K     The  prefident  [  6x  ] 
Montefquieu  ^  ranks  them  alfo  both  together,  but  with  a  very 
iiiFerent  view:  laying  it  down  as  an  important  maxim^  that 
.ve  ought  to  be  very  circumfpeft  in  the  profecution  of  magic 
md  herefy ;  becaufe  the  moil  unexceptionable  conduft,  the 

i  Cod/.  9.   CMS.  ^3lnll.44. 

tLx.d,  xxiu  iS.  "^Sp.  L.  b.  iz.  c.  5. 


Perfons  belonging  to  his  majefty's   navy,  if  guilty  of  profane 
urfmg  and  fwearing,    are  liable  to  fuffer  fucli   punifament   a. 

couit    martid    O-iaii   think   proper   to   infiia»     2z    Geo    II 
•33-  -  '       * 
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pureil  morals  and  the  conftaut  praaice  of  every  duty  in  life, 
are  not  a  fufficient  fecurity  againit  the  fufpicion  of  crimes  like 
thefe.  And  indeed  the  ridiculous  ftories  that  are  generally 
told,  and  the  many  impoftures  and  delufions  that  have  been 
difcovered  in  all  ages,  are  enough  to  demolifli  all  faith  in  fuch 
a  dubious  crime;  if  the  contrary  evidence  were  not  alfo  ex- 
tremely ftrong.  Wherefore  it  fcems  to  be  the  moft  eligible 
way  to  conclude,  with  an  ingenious  writer  of  our  own  ", 
that  in  general  there  has  been  fuch  a  thing  as  witchcraft; 
though  one  cannot  give  credit  to  any  particular  modern  iu- 
fldhce  of  it. 

OoR  forefathers  were  ftronger  believers,  when  they  enaded  ' 
by  ftatute  33  Hen.VIII.  c.  8.  all  witchcraft  and  forcery  to  be 
feiony  without  benefit  of  clergy ;  and  again  by  ilatute  ijac.  I.  \ 
V.  12.  that  all  perfons  invoking  any  evil  fpirit,  or  confultmg, 
covenanting  with,  entertaining,  employing,  feeding,  or  re- 
warding any  evil  fpirit ;  or  taking  up  dead  bodies  from  their 
graves  to  be  ufed  in  any  witchcraft,  forcery,  charm,  or  m- 
chantment ;  or  killing  or  otherwife  hurting  any  perfon  by 
fuch  infernal  arts,  fliould  be  guilty  of  felony  wuliout  beneht 
of  clergy,  and  fuffer  death.  And,  if  any  perfon  fliould  attempt 
by  forcery  to  difcover  hidden  treafure,  or  to  reftore  ftolen 
goods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or 
battft,  though  the  fame  were  not  effeaed,he  or  (he  (hould  luf- 
fer  imprifonment  and  pillory  for  the  fa-ft  offence,  and  death 
for  the  fecond.     Thefe  afts  continued  in  force  till  lately,  to 
the  terror  of  all  ancient  females  in  the  kingdom  :  and  many 
poor  wretches  were  facrlficed  thereby  to  the  prejudice  of  their 
neli-hbours,  and  their  own  Illufions  ;  not  a  few  having,  by 
fome  means  or  other,  confefled  the  faft  at  the  gallows.  But 
all  ex-cutions  for  this  dubious  crime  are  now  at  an  end  ;  our 
ip.iflature  having  at  length  followed  the  wife  example  of 
Louis  XIV.  in  France,  who  thought  proper  by  an  edid  to  re- 
[  62  J  ftrain  the  tribunals  of  juftice  from  receiving  informations  of 
wlthcraft  °.  And  accordingly  It  is  with  us  enaded  by  ftatute 

n  Mr.  Addifan,  Speft.  No.  117.  1^"^  (de  droit  ermine!,  353-  4^9-)   "iU 

-  Vuliaire  SU-d.  l.cr^u  xrj.   ch.  29.     reckons  up  lo.cery  And  wi.c-hcralt  a- 
U.d.  Cn.  Hiili  »xv.  i :  S.   Yet  Vough-     m.ng  ik^.crim.s  puninvible  .n  t  ranee. 

9  Ueo. 
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9  Geo.  II.  c.  5.  that  no  profecution  {hall  for  the  future  be  car- 
ried on  againft  any  perfon  for  conjuration,  witchcraft,  forcery, 
or  inchantment  (7).  But  the  mifdemefnor  of  perfons  pretend- 
ing to  ufe  witchcraft,  tell  fortunes,  or  difcover  ftolen  goods'by 
flcill  in  the  occult  fciences,  is  ftill  defervcdly  puniflied  with  a 
year's  imprifonment,  and  Handing  four  times  in  the  pillory. 

VII.  A  SEVENTH  fpecies  of  offenders  in  this  clafs  are  all 
religious  tmpojlors  :  fuch  as  falfely  pretend  an  extraordinary 
commiffion  from  heaven  ;  or  terrify  and  abufe  the  people 
with  falfe  denunciations  of  judgments.  Thefe,  as  tending  to 
fubvert  all  religion,  by  bringing  it  into  ridicule  and  con- 
tempt, are  punifhable  by  the  temporal  courts  with  fine,  im- 
prifonment, and  infamous  corporal  punifliment  p. 

VIII.  Simony,  or  the  corrupt  prefentatlon  of  any  oae  to 
an  ecclefiaftical  benefice  for  gift  or  reward,  is  alfo  to  be  con- 
fidered  as  an  offence  againft  religion  ;  as  well  by  reafon  of  the 
facrednefs  of  the  charge  which  is  thus  profanely  bought  and 
fold,  as  becaufe  it  is  always  attended  with  perjury  in  the  per- 
fon prefented^.  The  ftatute  31  Eliz.  c.  6.  (which,  fo  far 
as  it  relates  to  the  forfeiture  of  the  right  of  prefentation,  was 
confidered  in  a  former  book^)  ena£ls,  that  if  any  patron,  for 
money  or  any  other  corrupt  confiderationorpromife,  directly 
or  indiredly  given,  fliall  prefent,  admit,  inftitute,  induft, 
inftall,  or  collate  any  perfon  to  an  ecclefiaftical  benefice  or 
dignity,  both  the  giver  and  taker  fhall  forfeit  two  years  value 
of  the  benefice  or  dignity ;  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  fue  for  the  fame.  If  perfons  alfo 
corruptly  refign  or  exchange  their  benefices,  both  the  giver 

f  I   Flawk,  P.  C.  7.  q  3  Inf^.  156.  r  See  Vol.  II.  p.  279. 


(7)  In  Ireland  there  is  ilill  a  ftatute,  infiiding  capital  punifli- 
ment  upon  witches,  unrepealed.  It  was  pafTed  in  the  28th  Eliz. 
and  it  defcribes  every  fpecies  of  the  crime  ^s  minutely  as  the 
Englifh  ftatute  i  Jac.  I.  c.  12.;  and  it  even  provides  for  the 
trial  of  peers,  who  might  happen  to  be  charged  with  that  crime. 
I  Ld.  Moiintm,  Hifl,  Irijh  Parliament. 
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and  taker  fliall  In  like  manner  forfeit  double  the.value  of  the 
money  or  other  corrupt  confideration  (8).  And  perfons  who 
{hall  corruptly  ordain  or  licence  any  minifterj  or  procure  him 
to  be  ordained  or  licenced,  (which  is  the  true  idea  of  fimony,) 
fhall  incur  a  like  forfeiture  of  forty  pounds  ;  and  the  minifter 
C  ^3  ]  himfelf  of  ten  pounds,  befides  an  incapacity  to  hold  any  ec* 
clefiaRical  preferment  for  feven  years  afterwards.  Corrupt 
elections  and  refignations  in  colleges,  hofpitals,  and  other 
eleernofynary  corporations,  are  alfo  puiiiflied  by  the  fame 
{lalute  with  forfeiture  of  the  double  value,  vacating  the  place 
or  office.,  and  a  devolution  of  the  right  of  eleftion  for  that 
turn  to  the  crown. 

TK,.  Profanation  of  the  Lord's  day,  vulgarly  (but  impro- 
perly) czWtA  fabbafh-hreahing^  is  a  ninth  offence  againft  God 
and  religion,  punifhed  by  the  municipal  law  of  England.  For, 
befides  the  notorious  indecency  and  fcandal,  of  permitting  any 
fecular  bufinefs  to  be  publicly  tranfaded  on  that  day,  in  a 
country  profeffing  chriftianity,  and  the  corruption  of  morals 
which  ufually  follow  it's  profanation,  the  keeping  one  day  in 
feven  holy,  as  a  time  of  relaxation  and  refrefhmcnt  as  well  as 
for  public  worfliip,  is  of  admirable  fcrvice  to  a  ftate,confidered 
merely  as  a  civil  inftitution.  It  humanizes  by  the  help  of  con- 
verfation  and  fociety  the  manners  of  the  lower  claffes  ;  w^hich 
would  otherwife  degenerate  into  a  fordid  ferocity  and  favagc 
felfiflmefs  of  fpirit:  it  enables  the  induftrious  workman   to 


(8)  Any  refignation  or  exchange  for  money  is  corrupt,  however 
apparently  fair  the  tranfadion :  as  v>'here  a  father,  wifhing  that  his 
fon  in  orders  (hould  be  employed  in  the  duties  of  his  profeffion, 
agreed  to  fecure,  by  a  bond,  the  payment  of  an  annuity  exadly 
equal  to  the  annual  produce  of  a  benefice,  in  confideration  of  the 
incumbent's  refigning  in  favour  of  his  fon.  The  annuity  being  af- 
terwards in  arrear,  the  bond  was  put  in  fult,  and  the  defendant 
pleaded  the  fimoniacal  refignation  in  bar  ;  and  lord  Mansfield  and 
the  court,  though  they  declared  that  it  was  an  unconfcientious 
defence,  yet  as  the  refignation  had  been  made  for  money,  deter- 
mined, that  it  was  corrupt  and  fimoniacal,  and  in  confequence  that 
the  bond  was  void,      looting  v.  Jones^  E.  T.  1782. 

purfue 
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purfue  his  occupation  in  the  enfaing  week  with  health  and 
cheerfulnefs  :  It  imprints  on  the  minds  of  the  people  that  fenfe 
of  their  duty  to  God,  fo  neceffary  to  make  them  good  citi-^ 
zens;  but  which  yet  would  be  worn  out  and  defaced  by  an  un- 
remitted  continuance  of  labour,  without  any  Itated  times  of 
recalling  them  to  the  worfhip  of  their  maker.  And  therefore 
the  laws  of  king  Athelftan  ^  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  fcvere  penalties.  And  by  the  ftatute 
27  Ilcn.  VI.  c.  5.  no  fair  or  market  fhall  be  held  on  the  prin- 
cipal fcltivals,  good  friday,  or  any  funday,  (except  the  four 
fundays  in  harveft,)  on  pain  of  forfeiting  the  goods  expofed  to 
fale.  And,  fine e  by  the  ftatute  i  Car.  I.  c.  i.  no  perfon  fhall 
alTemble  out  of  their  own  parillies,  for  any  fport  whatfoever 
upon  this  day  ;  nor,  in  their  parilhes,  fliall  ufe  any  bull  or 
bear  bating,  interludes,  plays,  or  other  r/^/Z^'ziyi// excrcifes,  or 
paftimes ;  on  pain  that  every  offender  fl:iall  pay  3^-.  4^/.  to  the 
poor.  This  ftatute  docs  not  proJiibit,  but  rather  impliedly 
allows,  any  innocent  recreation  or  amufement,  within  their 
refpedivepariflies,  even  on  the  Lord's  day,  after  divine  fcrvice  [  64  ] 
is  over.  But  by  ftatute  ^9  Car.  IL  c.  7.  no  perfon  is  allowed 
to  work  on  the  Lord's  day,  or  ufe  any  boat  or  barge,  or  expofe 
any  goods  to  fale  j  except  meat  in  public  houfes,  milk  at  cer- 
tain hours,  and  works  of  neceffny  or  charity,  on  forfeiture 
of  5  J".  Nor  (hall  any  drover,  carrier,  or  the  like,  travel  upon 
that  day,  under  pain  of  twenty  {hillings  (9). 

=*  c.  24. 


(9)  Goods  expofed  to  fale  upon  a  funday  are  forfeited  to  the 
ufe  of  the  poor,  except  that  one-third  may  be  allowed  the  in- 
former ;  but  milk  may  be  fold  before  nine  in  the  morning,  and 
after  four  in  the  afternoon.  29  Car,  IL  c,  7.  Mackarel  alfo  may 
be  fold  on  fundays  before  and  after  divine  fervice.  lo&  11  W.  IIL 
c*  24. 

Forty  watermen  are  permitted  to  ply  upon  the  Thames  betwixt 
Vauxhall  and Limehoufe on  fundays;  \l'l^  12  W,  IIL  c.zi.  Fi(h 
carriages  are  allowed  to  travel  on  fundays,  either  laden  or  returning 
empty.  2  Geo»  IIL  c,  15.  Perfons  exercifmg  their  calling  on  a 
funday  are  only  fubjed  to  one  penalty  x  for  the  whole  is  but  one 
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X.  Drumkenness  is  alfo  punlfhed  by  ftatute  4  Jac.  I. 
c.  5.  with  tLe  foifciture  of  5  j.  ,  or  the  fitting  Cix  hours  in  the 
ftocks  (10) :  by  which  time  the  ftatute  prefumes  the  offender 
will  have  regained  his  fenfes,  and  not  be  Hable  to  do  mifchief 
to  his  neighbours.  And  there  are  many  wholefome  ftatutesj 
by  way  of  prevention,  chiefly  paficd  in  tliC  fame  reign  of  king 
James  1.  which  regulate  the  Hcenfing  of  ale-houfes,  and 
punifh  perfons  found  tippHng  therein  ;  or  the  mailer  of  fuch 
houfes  permitting  them  (11). 


offence,  ot  one  a6l  of  excrcifing,  though  continued  the  whole  day, 
Cowp»  640. 

Bakers  were  permitted  to  drefs  dinners  on  a  funday  as  a  work 
of  necefiity.  5  7'.  R.  449.  But  by  the  34  Geo.  III.  c,  61.  every 
baker  fhall  be  fub]e6l  to  a  penalty  of  los.  to  the  ufe  of  the  poor, 
for  exercifmg  his  bufinefs  in  any  manner  as  a  baker,  except  that 
he  may  fell  bread  between  nine  o'clock  in  the  morning  and  one  in 
the  afternoon  ;  and  may  alfo  within  that  lirae  bake  meat,  pud- 
dings, and  pies  for  any  perfon,  who  fhall  carry  or  fend  the  fame 
to  be  baked.  The  21  Geo.  III.  c.  49.  was  paifed  to  refiirain  an 
indecent  pra6lice,  which  had  become  very  prevalent  in  London 
and  Weflminfler  ;  it  enacts,  that  if  any  houfe,  room,  or  place  is 
opened  upon  a  funday  for  any  public  entertainment,  or  for  debat- 
ing upon  any  fubje6l  whatever,  to  which  perfons  are  admitted  by 
money  or  tickets,  the  keeper  of  it  fliall  forfeit  200/.  to  any  per- 
fon who  will  profecute  ;  the  manager  or  prefident  100/.  and  the 
receiver  of  the  money  or  tickets  50/. ;  and  every  perfon  advertifing, 
or  printing  an  advertifement  of,  fuch  a  meeting,  fhall  in  like  man- 
ner forfeit  50/.  for  every  offence. 

(10)   /.  e.  If  he  is  not  able  to  pay  the  penalty  of  5^. 

(i  I)  No  licence  fhall  be  granted  to  any  perfon  to  keep  an  ale- 
houfe,  but  by  two  iuftices,  at  a  public  meeting  of  the  magiilrates 
of  the  county,  divifion,  or  place,  in  which  the  houfe  is  fituated, 
and  this  mufl  be  done  by  the  confent  of  the  majority  prefent.  The 
time  ^nd  place  of  fuch  public  meeting  muft  be  appointed  by  two  of 
the  magiflirates  at  leail  ten  days  previous  to  the  meeting,  which 
^all  be  held  every  year,  either  on  the  ifl  of  September,  or 
within  twenty  days  afterwards.  The  licence  mufl  be  renewed 
every  yec»r  ;  and  no  Hcence  ihali  be  originally  granted  to  any  one, 
imlefs  he  produce  acenilicate  figned  by  the  miniller  of  the  parifh, 
^nd   the  majonty    of   the    churchv/ardens  and    oyerfeers ;    or    a 

certificate 
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Xr.  The  hft  oficncc  which  I  fliall  mention,  more  im- 
mediately againft  religion  and  morality,  and  cognizable  by 
the  temporal  courts,  is  that  of  open  and  notorious  idwdncfs  : 
either  by  frequenting  houfes  of  ill  fame,  which  is  an  indid-  \_  6^  1 
able  ofFjnce  ^  \  or  by  fome  grofsly  fcandalous  and  pubhc  in- 
decency, for  which  the  puniflmient  is  by  fine  and  imprifon- 

t    poph.   208. 

certificate  figncd  by  three  or  four  refpeclabie  houfeholders,  tefti- 
fying  that  the  perfoii  applying  is  a  pcrfoii  of  good  charafter. 
26  Geo,  IL  c,  '^l,      I  Burr,  $^6, 

Where  an  alehoufe-keeper  dies  or  removes,  if  his  executor  ad- 
miniftrator,  afTign,  or  tlie  new  tenant,  obtains  fuch  a  certificate 
within  thirty  days  after  the  death,  or  removal,  or  entry  into  the 
empty  houfe,  and  produces  it  to  the  magiftrates  at  the  next  petty 
feflions,  they  may,  if  they  think  proper,  grant  him  a  hcence,  until 
the  next  general  licenfmg  day.  And  till  the  next  petty  feffions, 
fuch  perfon  is  indemnified  for  keeping  the  houfe  open  as  an  ale- 
houfe,  provided  he  obtains  his  certificate  within  the  time  hmited, 
though  he  is  afterwards  refufed  a  licence.  32  Geo,  III,  c,  59. 

This  ftatute,  32  Geo.  III.  c.  59,  feems  to  include  though  not 
clearly  cxpreffed,  ale-houfes  within  corporations.  But  by  26  Geo.  II. 
c.  31.,  perfons  not  licenfed  the  year  before,  nefd  not  produce 
certificates  ;  and  the  general  meeting  for  granting  licences  need 
not  be  held  in  September.  ^T,  R,  560.  Every  perfon  hcenfed 
mull  enter  into  a  recognizance  of  10/.,  with  two  fureties  in  5/. 
each  for  his  good  behaviour.  And  perfons  feUing  ale  without  a 
licence,  are  fubjecl  to  fevere  penalties.  No  perfon  can  fell  fpirit^ 
nous  hquors  or  wine  by  retail,  under  a  licence  from  the  commif- 
fioners  of  excife,  without  alfo  having  a  licence  to  fell  ale  from  the 
juftices,      5  Geo,  III.  c,  46.      32  Geo.  IIL  c,  59.      3  T,  R,  560. 

Juftices  or  the  peace  have  an  abfolute  and  uncontrolled  power 
and  difcretion  in  granting  and  refufing  ale-hcences;  but  if  it  fhould 
.  appear  from  their  own  declarations,  or  their  circumftances  of  their 
condua,  that  they  have  either  refufed  or  granted  a  Hcence  from  a 
partial  or  corrupt  motive,  they  are  punifhable  in  the  court  of  king's 
bench  by  information,  or  they  may  be  profecuted  by  indiament. 
I  Burr,  ^^6,  I  T,  R,  692,  Magiftrates  are  afraid  of  ailigning 
reafons  for  their  conduct  in  this  branch  of  their  duty  ;  but  how- 
,ever  frivolous  and  futile  the  reafons  may  be,  if  the  motive  and 
intent  are  good,  they  cannot  be  fiibjed  to  punifhment.  See  the 
Jaws,  refpeding   ale4i©ufes   more  fully    ftated   in    i    Burriy    tit. 

AU'houfe» 
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ment^'(i2).  In  the  year  1650,  when  the  ruling  power  found  it 
for  their  intereft  to  put  on  the  femblance  of  a  very  extraordi- 

u    I  Siderf.   16^. 

(12)  Many  offences  of  the  incontinent  kind  fall  properly  under 
the  jiirifdi6lion  of  the  ecclefiailical  court,  and  are  appropriated  to 
it.  But  except  thofe  appropriated  cafes,  the  court  of  king's  hench 
is  the  ciijios  morum  of  the  people,  and  has  the  fuperintendency  of 
offences  contra  honos  morss.  3  Burr,  1438.  In  that  court,  in  the 
reign  of  Charles  the  fegond,  fir  Charles  Sedley  was  indicted  for 
expofing  himfelf  naked  in  a  balcony  in  Covent  Garden,  and  the 
court  declared  it  was  the  cujios  morum  of  all  the  king's  fubjech  ; 
and  it  was  determined  to  punifh  fuch  profane  adtions,  which 
were  fo  contrary  to  good  manners  as  well  as  chriflianity  ;  but,  in 
confideration  that  he  was  a  gentleman  of  a  very  antient  family 
and  his  eftate  incumbered^  and  as  it  did  not  wifli  his  ruin  but  his 
reformation,  the  judgment  of  the  court  was  only  that  he  Ihould 
pay  a  fine  of  2000  marks,  be  imprifoned  a  week,  and  bound  to 
his  good  behaviour  for  three  years,  i  Sid»  168.  An  infor- 
mation has  been  granted  againfl  a  number  oi  perfons  concerned 
in  ailigning  a  young  girl  as  an  apprentice  to  a  gentleman  under 
pretence  of  learning  mufic,  but  for  the  purpofes  of  proftitution. 
5  Burr.  1438.  There  is  alfo  an  inflance  of  an  information  for 
a  confpiracy  againfl  a  peer  and  feveral  others  for  enticing  away 
a  young  lady  from  her  father's  houfe,  and  procuring  her  feduc- 
tion.  The  young  lady  was  the  fifter  of  his  wife.  That  cir- 
cumflance  was  undoubtedly  a  great  aggravation  of  the 
offence,  yet  it's  exiflence  in  the  cafe  was  not  neceflary  to  give 
the  court  cognizance  of  the  profecution.  3  St.  Tr.  519.  In  a 
cafe,  where  a  hufband  had  formally  afTigned  his  wife  over 
to  another  man,  lord  Hardwicke  diretSted  a  profecution  for  that 
tranfadtion,  as  being  notorioufiy  and  grofsly  againfl  public  de- 
cency and  good  manners.  3  Burr,  1438.  It  is  extraordinarv" 
that  profecutions  are  not  inflituted  againfl  thofe  who  publicly  fell 
their  wives,  and  againfl  thofe  who  buy  them.  Such  a  praclice  is 
fhameful  and  fcandalous  in  itfelf,  and  encourages  other  acls  of 
criminality  and  wickednefs.  It  now  prevails  to  a  degree,  that 
the  punilhment  of  fome,  convi6led  of  this  offence,  by  expofure 
in  the  pillory  would  afford  a  falutary  example.  All  fuch  a6ls  of 
indecency  and  immorality  are  public  mifdemeanours,  and  the 
offenders  may  be  puniflied  either  by  an  information  granted  by 
the  court  of  king's  bench,  or  by  an  indiclment  preferred  before 
s  grand  jury  at  the  aflizes  or  quarter  feflions. 
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nary  ftricflnefs  and  purity  of  morals,  not  only  incefl:  and  wilful 
adultery  were  made  capital  crimes  ;  but  alfo  the  repeated  a£t 
of  keeping  a  brothel,  or  committing  fornication,  were  (upon 
a  fecond  convI£lion)  made  felony  without  benefit  of  clergy  '^. 
But  at  the  reftoration,  when  men,  from  an  abhorrence  of  the 
hypocrify  of  the  late  times,  fell  into  a  contrary  extreme  of 
llcentioufnefs,  it  was  not  thought  proper  to  renew  a  law  of 
fuch  unfafhionable  rigour.  And  tliefe  offences  have  been  ever 
fince  left  to  the  feeble  coercion  of  the  fpiritual  court,  accord- 
ing to  the  rules  of  the  canon  law;  a  law  which  has  treated 
the  offence  of  incontinence,  nay  even  adultery  itfejf,  with  a 
great  degree  of  tendernefs  and  lenity ;  owing  perhaps  to  the 
conftrained  celibacy  of  it's  fird  compilers.  The  temporal 
courts  therefore  take  no  cognizance  of  the  crime  of  adultery, 
otherwife  than  as  a  private  injury". 

But,  before  we  quit  this  fubjecl,  we  muff  take  notice  of 
the  temporal  punifliment  for  having  hajfard  childreUy  confi- 
dered  in  a  criminal  light ;  for  with  regard  to  the  maintenance 
of  fuch  illegitimate   offspring,  which  is  a  civil  concern, -we 
have  formerly  fpoken  at  large  y.  By  the  ftatute  18  Eliz.  c?,. 
two  jullices  may  take  order  for  the  punlfhment  of  the  mother 
and  reputed  father  ;  but  what  that  puallhment  fhall  be  is  not 
therem    afcertained ;  though   the    contemporary    expofitlon 
was,  that  a  corporal  punifliment  was  intended  ^.  By  ftatute 
7  Jac.  I.  c.  4.  a  fpecific  punifliment  {viz.  commitment  to 
the    houfe  of  corredion)  is  inflided  on  the  woman  only. 
But  in  both  cafes,  it   feems  that  the  penalty  can  only  be  in- 
flicted if  the  baftard  becomes  chargeable  to  the  parifh  ;  for 
otherv^ife  the  very  maintenance  of  the  child  is  confidered  as 
a  degree  of  puiniliment.     By  the  laft  mentioned  ftatute  the 
juftices  may  commit  the  mother  to  the  houfe  of  corredion, 
there  to  be  punlfiied  and  fet  on  work  for  one  year  ;  and,  in 
cafe  of  a  fecond  offence^  till  flie  find  fureties  never  to  offend 
again. 

w  Scold!.  121.  ^  See  vol  I,  pag.  45S. 

X  ^ee  vol.  UL.  |'sg,  139,  ^  D^iic.juit.  ak,  11. 
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CHAPTER      THE      FIITH. 

6F  OFFENCES   AGAINST  THE   LAW  or 

NATIONS. 


.'ACCORDING  to  the  method  marked  out  in  the  pre- 
ceding chcipter,  we  are  next  to  confider  the  offences 
more  immediately  repugnant  to  that  univerfal  law  of  fociety, 
„which  regulates  the  mutual  intercourfe  between  one  ftate 
Jind  another  ;  thofc,  I  mean,  which  are  particularly  animad- 
verted on,  as  fuch,  by  the  Englifli  hiw. 

The  law  of  nations  is  a  fyllem  of  rules,  deducible  by  na- 
tural reafon,  and  eitablifiied  by  unlverf\il  confent  among  the 
civilized  inhabitants  of  the  world  ^  -,  m  order  to  decide  all 
tlifputes,  to  regulate  all  ceremonies  and  civilities,  and  to  in- 
fure  the  obfervance  of  juflice  and  good  faith,  in  that  inter- 
courfe which  muft  frequently  occur  between  two  or  more 
independent  ftates,  and  the  individuals  belonging  to  each  \ 
This  general  law  is  founded  upon  this  principk,  that  differ- 
ent nations  ought  in  time  of  peace  to  do  one  another  all  the 
good  they  ean  ;  and  in  time  of  war  as  little  harm  as  poffi- 
bie,  without  prejudice  to  their  own  real  interefts^  And,  as 
Jione  of  thefe  ftates  will  allow  a  fuperiority  in  the  other,  there- 
fore neither  can  didate  or  prefcribe  the  rules  of  this  laW  to 
the  reft  ;  but  fuch  rul-s  muft  necefTarily  refult  from  thofe 
[  67  ]  Prii^ciples  of  natural  jullice,  in  which  all  the  learned  of  every 

*  ^''  '•  '-  9.  c  Sp,  L-  b,  I,  c.  7. 

^  See  \'o\.l.  p.  43, 

nation 
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nation  agree;  or  they  depend  upon  mutual  compafts  or 
treaties  between  tlie  rcfpeaive  communities  ;  in  the  con- 
ilrurtion  of  which  there  is  alfo  no  judge  to  refort  to,  but  the 
J.uv  of  nature  and  reafon,  being  the  only  one  in  which  all 
the  contrafting  parties  are  equally  converfant,  and  to  which 
taey  are  equally  fubjedl. 

In  arbitrary  ftates   this  law,  wherever  it  contradicts  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en- 
forced by  the  royal  power :  but   fmee  in  England  no  royal 
power  can  introduce  a  new  law,  or  lufpend  the  execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  queftlon 
arlfes  which  is  properly  the  objeft  of  It's  jurlfdldlon)  is  here 
adopted  in  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.      And  thofe  acts  of  par* 
iiament,  which  have  from  time  to  time  been  made  to  enforce 
this  univerfal  law,  or  to  facilitate  the  execution  of  it's  deci^ 
fions,  are  not  to  be  confidered  as  introdudive  of  any  new 
rule,  but  merely  as  declaratory  of  the  old  fundamental  con- 
ftitutions  of  the  kingdom;  witliout  which  it  muft  ccafe  to 
be  a  part  of  the  civilized  world.     Thus  in  mercantile  quef- 
tlons,  fuch  as  bills  of  exchange  and  the  like  ;  in  all  marine 
caufes,  relating  to  freight,  average,  demurrage,  infurances, 
bottomry,  and  others  of  a  Gmllar  nature  ;  the  law-merchant  ^ 
which  is   a  branch  of  the  law  of   nations,  is  regularly  and 
conftantly  adhered    to.     So  too  in  all  difputes  relating  to 
prizes,  to  {hipwrecks,  to  hoftages,  and  ranfom  bills,  there  is 
no  other  rule  of  dccifion  but  this  great  univerfal  law,  coK 
leaed  from  hiftory  and  ufiige,  andiuch  writers  of  ail  nations 
and  languages  as  are  generally  approved  and  allowed  of  (i). 

«i  See  voL  I.   pag.  273. 


(i)  Ey  the  3^  Geo.  IIL  c.  66.  it  was  enaded  that  it  was 
unlawful  for  any  of  hi^  majeily's  fubjeas  to  ranfom,  or  enter  into 
any  conma  for  ranfoming,  any  fnip  or  merchandize  captured  by 
an  enemy  ;  and  that  all  contraas  and  fecurities  for  that  purpofe 
were  abfolutely  void  ;  and  that  every  perfon,  who  entered  into 
fuch  a  contraa,  Ihould  be  fubjed  to  a  penalty  of  500/.      •        , 

i3UT, 
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But,  though  in  civil  tranfaaions  and  queftions  of  pro- 
perty  between  the  fubjeds  of  different  ftates,  the  law  of  na- 
tions has  much  fcope  and  extent,  as  adopted  by  the  law  of 
England  5  yet  the  prefent  branch  of  our  inquiries  will  fall 
£  58  3    within  a  narrow  compafs,  as  offences  againft  the  law  of  na- 
tions can  rarely  be  the  objedof  the  criminal  law  of  any  par- 
ticular ftate.  For  offices  againfl  this  law  are  principally  in- 
cident  to  whole  ftates.  or  nations  j  in  which  cafe  rccourfe  can 
only  be  had  to  war;  which  is  an  appeal  to  the  God  qf  hofts, 
to  punifh  fuch  infraaions  of  public  faith,  as  are  committed 
by  one  mdependent  people  againft  another:  neither  ftate  hav- 
ing any  fuperior  jurifdiaion  torefort  to  upon  earth  for  juftice. 
But  where  the  individuals  of  any  ftate  violate  this  general 
law,  it  is  then  the  intereft  as  well  as  duty  of  the  govern- 
ment, under  which  they  live,  to  animadvert  upon  them  with 
a  becoming  fcvcrity,  that  the  peace  of  the  world  may  be 
maintained.     For  in  vain  would  nations  in  their  colleftive 
capacity  obferve  thefe  univerfal  rules,  if  private  fubjeds  were 
at  liberty  to  break  them  at  their  own  difcretion,  and  involve 
the  two  ftates  in  a  war.     It  is  therefore  incumbent  upon  the 
nation  injured,  first  to  demand  fatisfadion  and  juftice  to  be 
done  on  the  offender,  by  the  ftate  to  which  he  belongs;  and, 
if  that  be  refufed  or  negleded,  the  fovereign  then  avows 
himfelf  an  accomplice  or  abettor  of  his  fubjed's  crime,  and 
draws  upon  his  community  the  calamities  of  foreign  war. 

The  principal  offences  againft  the  law  of  nations,  animad- 
verted on  as  fuch  by  the  municipal  laws  of  England,  are 
of  three  kinds  :  i.  Violation  of  fafe-conduds  ;  2.  Infrino-e- 
ment  of  the  rights  of  embailadors ;  and  3.  Piracy. 

L  As  to  the  firft,  ^Idatmi  oi J}tje-conduB  or  pajfpsrts,  ex- 
prefsly  gianted  by  the  king  or  his  embaffadors  ^  to  the  fub- 
jefls  of  a  foreign  power  in  time  of  mutual  war ;  or  com.- 
mitting  afts  of  heftilities  againft  fuch  as  are  in  amity,  lengue, 
or  truce  with  us^  who  are  here  under  a  general  implied  fafe- 
condudt :  thefe  are  breaches  of  the  public  faith,  without  the 

®  See  vol.  I,  pijg.  2i6o» 

prefcrvarloH 


Ch-  5.  Wrongs.  68 

prefervation  of  wliich  there  can  be  no  intercourfe  or  com« 
merce  between  one  nation  and  another  :  and  fuch  offc^nces 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a 
{uft  ground  of  a  national  war:  fmce  it  is  not  in  the  power  of 
the  foreign  prince  to  caufe  juftice  to  be  done  to  his  fabjefts 
by  the  very  individual  delinquent,  but  he  muft  require  it  of 
the  whole  community.  And  as  during  the  continuance  of  any 
fafe-conduft,  either  exprefs  or  Implied,  the  foreigner  Is  un- 
der the  protection  of  the  king  and  the  law :  and,  more  efpe- 
cially,  as  it  is  one  of  the  articles  of  mag^ia  carta  %  that  foreign 
merchants  fliould  be  entitled  to  fafe-condu£l  and  fecurity 
throughout  the  kingdom  :  there  is  no  queftion  but  that  any 
violation  of  either  the  perfon  or  property  of  fuch  foreigner 
may  be  punilhed  by  indictment  in  the  name  of  the  king, 
whofe  honour  is  more  particularly  engaged  in  fupporting  his 
own  fafe-condud.  And,  v/hen  this  malicious  rapacity  was 
not  confined  to  private  individuals,  but  broke  out  into  gene- 
ral hoftilities,  by  the  ftatute  2  Hen.  V.  ft.  i.e.  6.  breaking 
of  truce  and  fafe-conduds,  or  abetting  and  receiving  the 
truce-breakers,  was  {in  affirmance  and  fupport  of  the  law  of 
nations)  declared  to  be  high  treafon  againft  the  crown  and 
dignity  of  the  king;  and  confervators  of  truce  and  fafe-con- 
dufts  were  appointed  in  every  port,  and  empowered  to  bear 
and  determine  fuch  treafons  (when  committed  at  fea)  ac- 
cording to  the  antient  marine  law  then  practifed  in  the  ad- 
Hiiral's  court  j  and,  together  with  two  men  learned  in  the 
law  of  the  land,  to  hear  and  determine  according  to  that  law 
tiiC  fame  treafons,  when  committed  v/ithin  the  body  of  any 
county.  Which  ftatute,  fo  hx  as  it  made  thefe  offences 
amount  to  treafon,  was  fufpenderi  by  14  Hen,  VI.  c.  8.  and 
repealed  by  20  Hen.  VL  c.  11.  but  revived  by  29  Hen.  VL 
Q.  2.  which  gave  the  fame  powers  to  the  lord  chancellor,  af- 
fociated  with  either  of  the  chief  juftices,  as  belonged  to  the 
confervators  of  truce  and  their  acceffors  ;  and  enacted  that^ 
notwithftanding  the  party  be  conviiSled  of  treafon.  the  injured 
ftranger  fhould  have  reftitution  out  of  his  effeSsj.  prior  to 
any  claim  of  the  crown*     And  it  is  farther  ena£ted  by  the 

^  9  Ihn.  IIL  c.  30,     See  vol-,  L  pig.  a 59,  &c, 
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ftatute  31  Hen.  VI.  c.  4.  that  if  any  of  the  king's  fubjetls 
attempt  or  offend,  upon  the  fea,  or  in  any  port  within  the 
king's  obeyfance,  againft  any  ftranger  in  amity,  league,  or 
truce,  or  under  fafe-condu£l  ;  and  efpecially  by  attaching 
[  yo  ]  his  perfon,  or  fpoiHng  him  or  robbing  him- of  his  goods; 
the  lord  chancellor  with  any  of  the  juftices  of  either  the 
king's-bench,  or  common  pleas,  may  caufe  full  reftitution 
and  ajnends  to  be  made  to  the  party  injured. 

It  is  to  be  obfcrved,  that  the  fufpending  and  repealing 
afts  of  14  &  20  Hen.  VI.  and  alfo  the  reviving  aft  of 
2c^  Hen."  VL  were  only  temporary  :  fo  that  it  fliould  feem 
that  after  the  expiration  of  them  all,  the  ilatute  2  Hen.  V. 
continued  in  full  force  :  but  yet  it  is  confidered  as  extin£l  by 
the  ftatute  14  Edw.  IV.  c-.  4.  which  revives  and  confirms  all 
ftatutes  and  ordinances,  made  before  the  acceflion  of  the 
houfe  of  York,  againft  breakers  of  amities,  truces,  leagues, 
and  fafe-condufts,  with  an  exprefs  exception  to  the  ftatute 
of  2  Hen.  V.  But  (however  that  may  be)  I  apprehend  it 
was  finally  repealed  by  the  general  ftatutes  of  Edw.  VL 
and  queen  Mary,  for  aboli filing  new-created  treafons:  though 
fir  Matthew  Hale  feems  to  queftion  it  as  to  treafons  com- 
mitted on  the  fea^.  But  certainly  the  ftatute  of.  31  Hen  .VI. 
remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  e7nbaffadorSy  which  are  alfo  efta- 
blifhed  by  the  law  of  nations,  and  are  therefore  matter  of 
unlverfal  concern,  they  have  formerly  been  treated  of  at 
large  ^.  It  may  here  be  fuflicient  to  remark,  that  the  com- 
mon law  of  England  recognizes  them  in  their  full  extent, 
by  immediately  ftopping  all  legal  procefs,  fued  out  through 
the  ignoranccorrafhnefs  of  individuals,  which  may  intrench 
upon  the  immunities  of  a  foreign  mlnifter  or  any  of  his  train,. 
And,  the  more  effeclually  to  enforce  the  law  of  nations  in 
this  refpeft,  when  violated  through  wantonnefs  or  infolence, 
it  is  declared  by  the  ftatute  7  Ann.  c.  12.  that  all  procefs 
whereby  the  perfon  of  any  embafiador,  or  of  his  domeftic  or, 

s  I  Hal  P,  a  267^  *  See  voL  I.  pag.  253. 
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domeftic  fervant,  may  be  arrefted,  or  his  goods  diftraincd  or 
feized,  (Iiall  be  utterly  null  and  void  ;  and  that  all  perfons 
profecuting,  foliciting,  or  executmg  fuch  procefs,  being  con- 
victed by  confeflion  or  the  oath  of  one  witnefs,  before  the 
lord  chancellor  and  the  chief  juftices,  or  any  tw^o  of  them,  C  7^  ] 
fhall  be  deemed  violators  of  the  laws  of  nations,  and  difturb- 
ers  of  the  public  repofe ;  and  fhall  fufFer  fuch  penalties  and 
corporal  puniflimcnt  as  the  faid  judges,  or  any  two  of  them, 
fhall  think  fit  \  Thus,  in  cafes  of  extraordinary  outrage, 
for  which  the  law  hath  provided  no  fpecial  penalty,  the  le- 
giflature  hath  intruded  to  the  three  principal  judges  of  the 
kingdom  an  unlimited  power  of  proportioning  the  punilh- 
ment  to  the  crime. 

III.  Lastly,  the  crime  oi piracy ^  or  robbery  and  depre- 
dation upon  the  high  feas,  is  an  offence  againft  the  univerfal 
law  of  fociety  -,  a  pirate  being,  according  to  fir  Edward 
Coke  ^y  hojlis  humani  generis.  As  therefore  he  has  renounced 
all  the  benefits  of  fociety  and  government,  and  has  reduced 
himfelf  afrefli  to  the  favage  Hate  of  nature,  by  declaring  war 
againft  all  mankind,  all  mankind  muft  declare  war  againft 
him :  fo  that  every  community  hath  a  right,  by  the  rule  of 
felf-defence,  to  infli£t  that  punifhment  upon  him,  which 
every  individual  would  in  a  ftate  of  nature  have  been  other- 
wife  entitled  to  do,  for  any  invafion  of  hisperfon  or  perfonal 
property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
fubjcft,  was  held  to  be  a  fpecies  of  treafon,  being  contrary 
to  his  natural  allegiance-,  and  by  an  alien  to  be  felony  only: 
but  now,  fince  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  it 
is  held  to  be  only  felony  in  a  fubjed^ .  Formerly  it  was 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law"\  But,  it  being  inconfiftent  with 
the  liberties  of  the  nation,  that  any  man's  life  fhould  be 
taken  away,  unlefs  by  the  judgment  of  his  peers,  or  the 

^  See  the  occafion  of  making  ihij  ^  IhicL 

ftatute;  vol.  I.  pag.  255.  m  I  Hawk.  P.  C.  9S. 
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common  law  of  the  land,  the  ftatute  28  Hen.  VIII.  c.  15. 
eftabliflied  a  new  jurifdidllon  for  this  purpofe  ;  which  pro- 
ceeds according  to  the  courfe  of  the  common  law,  and  of 
which  we  (hall  fay  more  hereafter. 

[  72  3       The  offence  of  piracy,  by  common  law,  confifts  in  com- 
mitting thofe  acts  of  robbery  and  deprecation  upon  the  high 
feas,  which,  if  committed  upon  land,  would  have  amounted 
to  felony  there  ".     But,  by  ftatute,  fome  other  offences  are 
Blade  piracy  alfo:  as,  by  ftatute  11  &  12  W.  III.c.  7.  if  any 
natural  born  fubjeft  commits  any  adi  of  hoftility  upon  the 
high  feas,  againft  others  of  his  majefty's  fubjecls,  under  co- 
lour of  a  commifflon  from  any  foreign  power  ;  this,  though 
it  would  only  be  an  aft  of  war  in  an  alien,  fliall  be  conftrued 
piracy  in  a  fubjeft.    And  farther,  any  commander,  or  other 
feafaring  perfon,  betraying  his  truft,  and  running  away  with 
any  fhip,  boat,  ordnance,   ammunition,  or  goods  ;  or  yield- 
ing them  up  voluntarily  to  a  pirate;  or  confpiring  to  do  thefe 
a6ls ;  or  any  perfon  alTaultnig  the  commander  of  a  vefTel  to 
hinder  him  from  fighting  in  defence  of  his  (liip,  or  confining 
him,  or  making  or  endeavouring  to  make  a  revolt  on  board ; 
ftiall,  for  each  of  thefe  oiTences,  be  adjudged  a  pirate,  felon, 
and  robber,  and  fiiall  fuffer  death,  whether  he  be  principal, 
or  merely  acceilbry  by  fetting  forth  fuch  pirates,  or  abetting 
them  before  the  fa£t,  or  receiving  or  concealing  them  or 
their  goods  after  it.     And  the  ftatute  4  Geo.  I.  c.  11.  ex- 
prefsly  excludes  the  principals  from  the  benefit  of  clergy.  By 
the  ftatute  8  Geo.  I.  c.  24.  the  trading  with  known  pirates, 
or  furnifliing  them  with  ftores  or  ammunition,  or  fitting  out 
any  vefTel  for  that  purpofe,  or  in  any  wife  confulting,  com- 
bining, confederating,  or  correfpondlng  with  them;   or  the 
forcibly  boarding  any  merchant  veflel,  though  without  feifing 
or  carrying  her  oft',  and  deftroying  or  throwing  any  of  the 
goods  over-board;  fliall  be  deemed  piracy:  and  fuch  acceflb- 
rles  to  piracy  as  are  defcribed  by  the  ftatute  of  king  William, 
are  declared  to  be  principal  pirates,  and  all  pirates  convlfted 
by  virtue  of  this  a£t  are  made  felons  without  benefit  of  clergy. 

«  i  Hawk.  P.  C.  lOOt 
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By  the  fame  flatutes  alfo,  (to  encourage  the  defence  of  mer- 
chant veflcls   againft  pirates,)  the  commanders  or  feamen 
wounded,  and  the  widows  of  fuch  feamen  as  are  flain,  in 
any  piratical  engagement,  fliall  be  entitled  to  a  bounty,  to 
be  divided  among  them,  not  exceeding  one  fiftieth  part  of  L  73  J 
the  value  of  the  cargo  on  board :  and  fuch  wounded  feamen 
(hall  be  entitled  to  the  penfion  of  Greenwich  hofpital  ^  which 
no  other  feamen  are,  except  only  fuch  as  have  fervcd  in  a  fhip 
of  war.     And  if  the  comm?jnder  fhall  behave  cowardly,  by 
not  defending  the  (hip,  if  (he  carries  guns  or  arms,  or  fhall 
difcharge  the  mariners  from  fighting,  fo  that  the  fhip  falls 
into  the  hands  of  pirates,  fuch  commander  (hall  forfeit  all 
his  wages,  and  fufFer  fix  months  imprifonment.     Laftly,  by 
ftatute  18  Geo.  II.  c.  30.  any  natural  born  fubjeft,  cr  deni- 
zen, who  in  time  of  war  fliall  commit  hoftilitles  at  fea  againft 
any  of  his  fellow-fubjeils,  or  ihall  affift  an  enemy  en  that 
element,  is  liable  to  be  tried  and  convicSltd  as  a  pirate. 

These  are  the  principal  cafes,  in  which  the  fl:atute  law 
of  England  interpofes,  to  aid  and  enforce  the  law  of  nations, 
as  a  part  of  the  common  law  :  by  ini5i6ling  an  adequate  pu- 
nifliment  upon  oiFences  againft  that  univerfal  lavv^,  committed 
by  private  perfons.  We  fliall  proceed  in  the  next  chapter  to 
confider  oiFenccs,  which  more  immediately  afFe£l  the  fove-- 
reign  executive  power  of  our  own  particular  ft:ate,  or  the 
king  and  government ;  which  fpecles  of  crimes  branches  it-- 
felf  into  a  much  larger  extent,  xhd.n  either  of  thofe  of  which 
we  have  already  treated. 
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CHAPTER    THE    SIXTH. 

OF    HIGH    TREASON, 


THE  third  general  divifion  of  crimes  confifts  of  fuch  as 
more  efpecially  afFeft  the  fupreme  executive  power, 
or  the  king  and  his  government ;  which  amount  either  to  a 
total  renunciation  of  that  allegiance,  or  at  the  leaft  to  a  cri- 
minal negle<a  of  that  duty,  which  is  due  from  every  fubjeft 
to  his  fovcreign.  In  a  former  part  of  thefe  commentaries  * 
we  had  occafion  to  mention  the  nature  of  allegiance,  as  the 
tie  or  ligamen  which  binds  every  fubjeft  to  be  true  and  faith- 
ful to  his  fovereign  liege  lord  the  king,  in  return  for  that  pro- 
teftion  which  is  afforded  him;  and  truth  and  faith  to  bear  of 
Yih  and  limb,  and  earthly  honour;  and  not  to  know  or  hear 
of  any  ill  intended  him,  without  defending  him  therefrom. 
And  this  allegiance,  we  may  remember,  was  diftinguifhed 
into  two  fpecies :  the  one  natural  and  perpetual,  which  is 
inherent  only  in  natives  of  the  king's  dominions ;  the  other 
local  and  temporary,  which  is  incident  to  aliens  alfo. 
Every  oiFence  therefore  more  immediately  affefting  the 
royal  perfon,  his  crown,  cr  dignity,  is  in  fome  degree  a 
breach  of  this  duty  of  allegiance,  whether  natural  or  innate, 
or  local  and  acquired  by  refidence:  a^nd  thefe  may  be  diftin- 
guiflied  into  four  kinds  ;  i.  Treafon,  2.  Felonies  injurious 
to  the  king's  prerogative.  3.  Praemunire.  4.  Other  mifpri- 
fions  and  contempts.  Of  w^hich  crimes  the  firfl  and  principal 
is  that  of  treafon. 

r  ^-  -1       Treason,  proditio,  in  It's  very  name  (which  Is  borrowed 
from  the  French)  imports  a  betraying,  treachery,  or  breach 
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Ch.  6.  Wrongs,  y^ 

of  faith.  It  therefore  happens  only  between  allies,  faith  the 
Mirror  ^  :  for  treafon  is  indeed  a  general  appellation,  made 
ufe  of  by  the  law,  to  denote  not  only  offences  againft  the 
king  and  government,  but  alfo  that  accumulation  of  guilt 
which  arifes  whenever  a  fuperior  repofes  a  confidence  in  a 
fubjefl  or  inferior,  between  whom  and  himfelf  there  fubfifts 
a  natural,  a  civil,  or  even  a  fpiritual  relation  :  and  the  infe- 
rior fo  abufes  that  confidence,  fo  forgets  the  obligations  of 
duty,  fubj'^cSlion,  and  allegiance  ;  as  to  deftroy  the  life  of  any 
fuch  fuperior  or  lord^.  This  is  looked  upon  as  proceeding 
from  the  fame  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  confpired  in  public 
againft  his  liege  lord  and  fovereign,  and  therefore  for  a  wife 
to  kill  her  lord  or  hulband,  a  fervant  his  lord  or  mafter,  and 
an  ecclefiaftic  his  lord  or  ordinary  :  thefe,  being  breaches  of  ' 
the  lower  allegiance,  of  private  and  domeftic  faith,  are  de- 
nominated petit  treafons.  But  when  difloyalty  fo  rears  it's 
creft,  as  to  attack  even  majefty  itfelf,  it  is  called  by  way  of 
eminent  diftin£tion  high  treafon,  alia  proditio  ;  being  equiva- 
lent to  the  crimen  laefae  majejiatis  of  the  Romans,  as  Glanvil  ^ 
denominates  it  alfo  in  our  Englilh  law. 

As  this  IS  the  higheft  civil  crime,  which  (confidered  as  a 
member  of  the  community)  any  man  can  poffibly  commit, 
it  ought  therefore  to  be  the  moft  precifely  afcertained.  For 
if  the  crime  of  high  treafon  be  intermediate,  this  alone  (fays 
the  prefident  Montefquieu)  is  fufficient  to  make  any  govern- 
ment degenerate  into  arbitrary  power  ^.  And  yet,  by  the 
antient  common  law,  there  was  a  great  latitude  left  in  the 
breaft  of  the  judges,  to  determine  what  w^s  treafon,  or  not 
fo :  whereby  the  creatures  of  tyrannical  princes  had  oppor- 
tunity to  create  abundance  of  conftrudive  treafons,  that  is, 
to  raife,  by  forced  and  arbitrary  conf!:ru£lions,  offences  into 
the  crime  and^punifliment  of  treafon^  which  never  were  fuf-  f  ng  i 
peeled  to  be  fuch.     Thus  the  accroaching^  or  attempting  to 

^  c.  I.  §  7.  .       '  d/.  I.  c  2. 

c  LL.  AelfredL  c.  4.     AeUieJft,  l\  4.  «  Sp.  L.  b,  12,  c.  7. 
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exercife,  royal  power  (a  very  uncertain  charge)  was  in  the 
21  Edw.  III.  held  to  be  treafon  in  a  knight  of  Hertfordfhire, 
who  forcibly  aflaulted  and  detained  one  of  the  king's  lubjeas 
till  he  paid  him  90//  :  a  crime  it  muft  be  owned,  well  deferv- 
ing  of  pmiifliment;  but  which  feems  to  be  of  a  complexion 
very  different  from  that  of  treafon.  Killing  the  king's  father, 
or  brother,  or  even  his  meflenger,  has  alfo  fallen  under  the 
fame  denomination^.     The  latter  of  which  is  almoft  as  ty- 
rannical a  doctrine  as  that  of  the  imperial  conftitution  of 
Arcadius  and  Honorius,  which  determines  that  any  attempts 
or  defigns  againft  the  minifters  of  the  prince  fhall  be  trea- 
fon *•.    But  however,  to  prevent  the  inconverfiences  which 
began  to  arife  in  England  from  this  multitude  of  conftrudive 
treafons,  the  ftatute  25  Edw.  III.  c.  2.  was  made;  which 
defines  what  offences  only  for  the  future  fhould  be  held  to  be 
treafon  1  In  like  manner  as  the  lex  Julia  majeftatis  among  the 
Romans,  promulged  by  Auguflus  Caefar,  comprehended  all 
the  antient  laws,  that  had  before  been  enafted  to  punifti 
tranfgreflbrs  againft  the  ftate  K     This  ftatute  muft  therefore 
be  our  text  and  guide,  in  order  to  examine  into  the  feveral 
fpeciee  of  high  treafon*     And  we  fliall  find  that  it  compre- 
hends all  kinds  of  high  treafon  under  feven  diftind  branches, 

I.  <«  When  a  man  doth  compafs  or  imagine  the  death  of 
««  our  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldeft 
«'  f6n  and  heir."  Under  this  defcription  it  is  held  that  a 
queen  regnant  (fuch  as  queen  Elizabeth  and  queen  Anne) 
is  within  the  words  of  the  act,  being  invefted  with  royal 
power  and  entitled  to  the  allegiance  of  her  fubjefts-^:  but  the 
hufband  of  fuch  a  queen  is  not  comprized  within  thefe  words, 

y  ^      ^  and  therefore  no  treafon  can  be  committed  againft  him  ^. 

i  7  7  J  rjij^g  j^j^g  j^gj.g  intended  is  the  king  in  pofleffion,  without 

^  I  Hal.  R  C.  8c.  fffcRiun,  punhijura  voluermi)  in/e  qui^ 

8  Britt,  c.  22.      I  Hawk.  P,  C,  34.  dem,   utpote  mayjiatis  reus,  gladioferi^ 

*  Qui  de  nece  virornm  Uhfaium,  gui  alur,  bonis  ejus  ornnibusffco  noftro  ad^ 

tonfiiiiset  conjiftorio  nofiro  interfmit^fe-^  diSis.          {Cod.  9.  8.  5.) 

naiorum  etinm  (nam  et  ipf.  pars  corporis  '  Gravin.  Orig.  i.  §.  34. 

nojirifuni)  vel  cujuflihei  ^oftremo,  qui  ^  1  Hal.  P.  C.  101. 

Xnilttat  nohifcumy    cogitaverii :    (eadem  k  3  Jn^,  7,     j  Hal.  P. C.  10^, 

enffn  feverUate  voluntatem  /ceteris^  qua 
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any  refpefl  to  his  title:  for  it  is  held,  that  a  king  de  faBo  and 
not  de  jure^  or  in  other  words  an  ufurper  that  hath  got  poflef- 
fion  of  the  throne,  is  a  king  within  the  meaning  of  the  fta- 
tute  ;  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
adminiftration  of  the  government,  and  temporary  protedlion 
of  the  public :  and  therefore  treafons  committed  againil  Hen- 
ry VI.  were  punifhed  under  Edward  IV.  though  all  the  line 
of  Lancafter  had  been  previoufly  declared  ufurpers  by  a£l  of 
parliament.  But  the  mo  ft  rightful  heir  of  the  crown,  or  king 
dc  jure  and  not  defaBo^  who  hath  never  had  plenary  poffefliou 
of  the  throne,  as  was  the  cafe  of  the  houfe  of  York  during 
the  three  reigns  of  the  line  of  Lancafter,  is  not  a  king  within 
this  ftatute  againft  whom  treafons  may  be  committed  ^  And 
a  verv  fenfible  writer  on  the  crown-law  carries  the  point  of 
pofleflion  fo  far,  that  he  holds  ^,  that  a  king  out  of  poffefiion 
is  fo  far  from  having  any  right  to  our  allegiance,  by  any  other 
title  which  he  may  fet  up  againft  the  king  in  being,  that  we 
are  bound  by  the  duty  of  our  allegiance  to  refift  him.     A 
doflrine  which  he  grounds  upon  the  ftatute  11  Hen.  VIL 
c.  I.  which   is  declaratory  of  the   common  law,  and  pro- 
nounces all  fubjefts  excufed  from  any  penalty  or  forfeiture, 
which  do  affift  and  obey  a  king  de  faBo.     But  in  truth,  this 
feems  to  be  confounding  all  notions  of  right  and  wrong ; 
and  the  confequence  would  be,  that  when   Cromwell  had 
murdered  the  elder  Charles,  and  ufurped  the  power  (though 
not  the  name)  of  king,  the  people  were  bound  in  duty  ta 
hinder  the  fon's  reftoration:  and  were  the  king  of  Poland  or 
Morocco  to  invade  this  kingdom,  and  by  any  means  to  get 
poffeffion  of  the  crown,  (a  term,  by  the  way,  of  very  loofe 
and  indlftinfb  fignlfication,)  the  fubje£l  would  be  bound  by 
his  allegiance  to  fight  for  his  natural  prince  to-day,  and  by 
the  fame  duty  of  allegiance  to  fight  againft  him  to-morrow. 
The  true  diftindtion  feems  to  be,  that  the  ftatute  of  Henry 
the  feventh  does  by  no  means  command  any  oppofition  to  a  [  ^8  3 
king   de  jure ;    but   excufes  the  obedience  paid  to  a  king 
de  faBo.     When  therefore  an  ufurper  is  in  pofleffion,  the 
fubje£l  is  excufed  zn^jufified  in  obeying  and  giving  him  af- 
.*  3  Inft,  7.     I  Hal.  P.  a  104.  "^  I  Has^k.  P.  C.  36. 
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fiftancc  :  otherwife  under  an  ufurpation,  no  man  could  be 
fafe  :  if  the  lawful  prince  had  a  right  to  hang  him  for  obedi- 
ence to  the  powers  in  being,  as  the  ufurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mafs  of  people  are 
imperfeft  judges  of  title,  of  which  in  all  cafes  pofTeffion  is 
prima  facie  evidence,  the  law  compels  no  man  to  yield  obedi- 
ence to  that  prince,  whofe  right  is  by  want  of  poiTefTion  ren- 
dered uncertain  and  difputable,  till  providence  fhall  think  fit 
to  interpofe  in  his  favour,  and  decide  the  ambiguous  claim : 
and  therefore,  till  he  is  entitled  to  fuch  allegiance  by  poflef- 
fion,  no  treafon  can  be  committed  againft  him.  Laftly,  a 
king  who  has  refigned  his  crown,  fuch  refignation  being  ad- 
mitted and  ratified  in  parliament,  is  according  to  fir  Matthew 
Hale  no  longer  the  objeft  of  treafon  ^.  And  the  fame  reafon 
holds,  in  cafe  a  king  abdicates  the  government;  or,  by  ac- 
tions fubverfive  of  the  conflitution,  virtually  renounces  the 
authority  which  he  claims  by  that  very  conflitution :  fince, 
as  was  formerly  obferved  ^,  when  the  fad  of  abdication  is 
once  eftablifhed,  and  determined  by  the  proper  judges,  the 
confequence  neceflarily  follows,  that  the  throne  is  thereby 
vacant,  and  he  is  no  longer  king. 

Let  us  next  fee,  what  is  a  compajfing  or  imaginittg  the  death 
of  the  king,  ^c.  Thefe  are  fynonymous  terms  ;  the  word 
compafs  fignifying  the  purpofe  or  defign  of  the  mind  or  will  p, 
and  not,  as  in  common  fpeech,  the  carrying  fuch  defign  to 
efFeft^J.  And  therefore  an  accidental  ftroke,  which  may 
mortally  wound  the  fovereign,  per  infortujiiuniy  without  any 
traiterous  intent,  is  no  treafon  :  as  was  the  cafe  of  fir  Wal- 
ter Tyrrel,  who,  by  the  command  of  king  William  Rufus, 
{hooting  at  a  hart,  the  arrow  glanced  againft  a  tree,  and 
[  79  ]  killed  the  king  on  the  fpot^  But,  as  this  compafljng  or 
imagining  is  an  ad  of  the  mind,  it  cannot  poflTibly  fall  un- 
der any  judicial  cognizance,  unlefs  it  be  demonftrated  by 

«   I  Hal.  P.  C.  104.  ftratedby  fome  evident  fa£V,  was  equal- 

•  Vol.  I.  pag.  212.  ly  penal  as  homicide  itfelf.   (3  In(l,  5.) 
P  By  the  antient  law  com/)ff^fi«- or  jn-         ^   i  Hal.  P.  C,  10*^. 

tending  the  death  of  any  man,   demon-         r  ^  ]nlh  6, 

fomc 
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fome  open,  or  overt,  a£l  (i).  And  yet  the  tyrant  Dionyfius  Is 
recorded*  to  have  executed  a  fubjeft,  barely  for  dreamhig 
that  he  had  killed  him ;  which  was  held  for  fufficient  proof, 
that  he  had  thought  thereof  in  his  waking  hours.  But  fuch 
is  not  the  temper  of  the  Englifh  law  •,  and  therefore  in  this, 
and  the  three  next  fpecies  of  treafon,  it  is  neceflary  that 
there  appear  an  open  or  overt  a£l  of  a  more  full  and  explicit 
nature,  to  convi£i:  the  traitor  upon.  The  ftatute  exprefsly 
requires,  that  the  accufed  "  be  thereof  upon  fufficient  proof 
<«^  attainted  of  fome  open  aft  by  men  of  his  own  condition." 
Thus,  to  provide  weapons  or  ammunition  for  the  purpofe  of 
killing  the  king,  is  held  to  be  a  palpable  overt  a£l  of  treafon 
in  imagining  his  death  ^  To  confpire  to  imprifon  the  king 
by  force,  and  move  towards  it  by  afTembling  company,  is  an 
overt  afl:  of  compafling  the  king's  death  "  •,  for  all  force,  ufed 
to  the  perfon  of  the  king,  in  it's  confequence  may  tend  to  his 
death,  and  is  a  ftrong  prefumption  of  fomething  worfe  in- 
tended than  the  prefent  force,  by  fuch  as  have  fo  fa?  thrown 

«  Plutarch,  in  vit.  '  3  Inft.  I2.  «  I  Hal.  P.  C  109. 


( I )  In  the  cafe  of  the  regicides,  the  indictment  charged,  that 
they  did  traiteroufly  compafs  and  imagine  the  death  of  the  king. 
And  the  taking  off  his  head  was  laid,  among  others,  as  an  overt 
a6l  of  compafling.  And  the  perfon  who  was  fuppofed  to  have 
given  the  ftroke  was  convicted  on  the  fame  indi6lment. 

For  the  compafling  is  confidered  as  the  treafon,  the  overt  a6ls 
as  the  means  made  ufe  of  to  eff'e6luate  the  intentions  of  the 
heart. 

And  in  every  indi£lment  for  this  fpecies  of  treafon,  and  indee*d 
for  levying  war,  or  adhering  to  the  king's  enemies,  an  overt  a£l 
mull  be  alleged  and  proved.  For  the  overt  adl  is  the  charge,  to 
which  the  prifoner  mull  apply  his  defence.  But  it  is  not  necef- 
fary,  that  the  whole  of  the  evidence  intended  to  be  given  (hould 
be  fet  forth  ;  the  common  law  never  required  this  exa6lnefs,  nor 
doth  the  ftatute  of  King  WilHam  require  it.  It  is  fufficient,  that 
the  charge  be  reduced  to  a  reafonable  certainty,  fo  that  the  de- 
fendant may  be  apprized  of  the  nature  of  it,  and  prepared  to  give 
pxi  anfwer  to  it.     Fojl.  j  94. 

off 
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ofF  their  bounden  duty  to  their  fovereign  ,  it  being  an  old 
obfervation^  that  there  is  generally  but  a  fliort  interval  be- 
tween the  prifons  and  the  graves  of  princes.  There  is  no 
queftion  alfo>  but  that  taking  any  meafures  to  render  fuch 
treasonable  purpofes  effe£lual,  as  affembling  and  confulting 
on  the  means  to  kill  the  king,  is  a  fufficient  overt  a6l  of 
high-treafon  '^  (2). 

^  I  Hawk.   P.  C  3S.      I  Hal.  P.  C.  119. 


(2)  This  fubje6l  is  fo  ably  explained  by  Mr.  Juilice  Fofter  in 
his  firft  difcourfe  on  high  treafon,  that  I  think  it  may  be  ufeful  to 
annex  here  two  of  his  feftions. 

In  the  cafe  of  the  King  the  ftatute  of  treafons  hath,  with 
great  propriety,  retained  the  rule  'voluntas  pro  faSlo,  The  prin- 
ciple upon  which  this  is  founded  is  too  obvious  to  need  much 
enlargement.  The  king  is  confidered  as  the  head  of  the  body-poh- 
tic,  and  the  members  of  that  body  are  confidered  as  united  and 
kept  together  by  a  political  union  with  him  ^nd  with  each  other. 
His  life  cannot,  in  the  ordinary  courfe  of  things,  be  taken  away 
by  treafonable  pradlices,  without  involving  a  whole  nation  in 
blood  and  confufion  ;  confequently  every  llroke  levelled  at  his 
perfon  is,  in  the  ordinary  courfe  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  tendereth  the  fafety  of  the 
king  with  an  anxious  concern  ;  and,  if  I  may  ufe  the  exprefTion, 
with  a  concern  bordering  upon  jealoufy.  It  confidereth  the 
wicked  imaginations  of  the  heart  in  the  fame  degree  of  guilt  as 
if  carried  into  aftual  execution  from  the  moment  meafures  appear 
to  have  been  taken  to  render  them  effeAual.  And,  therefore,  if 
confpirators  meet  and  confult  how  to  kill  the  king,  though  they 
do  not  then  fall  upon  any  fcheme  for  that  purpofe,  this  is  an  overt 
aa  of  compaifing  his  death;  and  fo  are  all  means  made  ufe  of,  be 
it  advice,  perfuafion,  or  command,  to  incite  or  encourage  others 
to  commit  the  faft,  or  join  in  the  attempt ;  and  eveiy  perfon  who 
but  affenteth  to  any  overtures  for  that  purpofe  will  be  involved  in 
the  fame  guilt. 

The  care  the  law  hath  taken  for  the  perfonal  fafety  of  th«* 
king  is  not  confined  to  aftions  or  attempts  of  the  more  flagi- 
tious kind,  to  aiTalTination  or  poifon,  or  other  attempts  diredly 
^d  immediately  aiming  at  his  life.     It  is  extended  to  every  thmg 

wilfully 
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How  far  mere  ivrA-ds,  fpoken  by  an  •mcrivklua!,  and  not 
relative  to  any  treafonable  aft  or  defign  then  in  agitation, 
(hall  amount  to  treafon,  has  been  formerly  matter  of  doubt. 
We  have  tv^-o  inftances  in  the  reign  of  Edward  the  fourth, 
of  perfons  executed  for  treafonable  words :  the  one  a  citizen  [  80  3 
of  London,  who  faid  he  -.vould  make  his  fon  heir  of  the 
o-owvy  being  the  Ggn  of  the  houfe  in  which  he  lived  ;  the 
other  a  gentleman,  whofe  favourite  buck  the  king  killed  m 
hunting,  whereupon  he  wilhed  it,  horns  and  all,  in  the  king's 
belly  (3).  Thefe  were  eftcemed  hard  cafes  :  and  the  chief  juf- 
tice  Markham  rather  chofe  to  leave  his  place  than  aflent  to 
the  latter  judgment '=.  But  now  it  feems  clearly  to  be  agreed, 
that,  by  the  common   law  and   the  llatute  of  Edward  Ill- 
words  fpoken  amount  only  to  a  high  mifdemefnor,  and  no 
treafon.     For  they  may  be  fpoken  in  heat,  without  any  in- 
tention, or  be  miftaken,  perverted,  or  mif-remembered  by  the 
hearers ;  their  meaning  depends  always  on  their  connexion 
with  other  words,  and  things  ;  they  may  fignify  diftercntly 
even  according  to  the  tone  of  voice,  with  which  they  are  de- 


X  I  Hal.  P.  C.  115. 


wilfully  and  deliberately  done  or  attempted,  whereby  his  life  may 
be  endangered.  And,  therefore,  the  entering  into  meafures  for 
depofmg  or  imprifoning  him,  or  to  get  his  perfon  into  the  power 
of  the  confpirators,  thefe  offences  are  overt  ads  of  treafon  withm 
this  branch  of  the  ftatute.  For  experience  has  fliev.'n  that  between 
the  prifons  and  the  graves  of  princes  the  diftance  is  very  fmalL 

FoJ}.  194. 

This  was  the  fpecies  of  treafon  with  which  the  ftate-pnloners 
were  charged,  who  were  tried  in  1794.  And  the  queltion,  as 
ftated  by  the  court  for  the  jury  to  try,  was.  Whether  their  mea- 
fures had  been  entered  into  with  an  intent  to  fubvert  the  monarchy 
and  to  depofe  the  king  ?    See  Hardy's,  trial. 

(3)  There  was  even  a  refinement  and  degree  of  fubtlcty  in  the 
cruelty  of  that  cafe,  for  he  wiftied  it,  horns  and  all,  in  the  belly  of 
him  who  counfelled  the  king  to  kdl  it ;  and  as  the  king  killed  it 
of  his  own  accord,  or  v.-as  his  own  counfcllor,  it  vv-as  held  to  be  a 
treafonable  wifh  againil  the  king  himfelf.     i  Hal.  P.  C.  115- 

livered ; 
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Hvered  5  and  fometimes  filence  itfelf  Is  more  expreffive  than 
any  difcoorfe.  As  therefore  there  can  be  nothing  more  equi- 
vocal and  ambiguous  than  words,  it  would  indeed  be  unrea- 
fonabic  to  make  them  amount  to  high  treafon.  And  accord- 
ingly  in  4  Car.  I.  on  a  reference  to  all  the  judges,  concerning 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  cer- 
tified to  the  king,  «  that  though  the  words  were  as  wicked 
<«  as  might  be,  yet  they  were  no   treafon :  for,  unlefs  it  be 
*^  by  fome  particular  ftatute,  no  words  will  be  treafon  y(4)/' 
If  the  words  be  fet  down  in  writing,  it  argues  more  deli- 
berate intention  :  and  it  has  been  held  that  writing  is  an 
©vert  aa  of  treafon  ;  ior  fcribere  eft  agere.     But  even  in  this 
cafe  the  bare  words  are  not  the  treafon,  but  the  deliberate 
aa   of  writing  them.     And  fuch  writing,  though  unpub- 
iiihed^  has  in  fome  arbitrary  reigns  conviSed  it's  author  of 
treafon  :  particularly  in  the  cafes  of  one  Peachum,  a  clergy- 
man, for  treafonable  paffages  in  a  fermon  never  preached  ^ ; 
and  of  Algernon  Sydney,  for  fome  papers  found  in  his  do- 
fet ;  which,  had  they  been  plainly  relative  to  any  previous 
formed  ^t^ign  of  dethroning  or  murdering  the  king,   might 
doubtlefs  have  been  properly  read  in  evidence  as  overt  aas 
[  81  3  of  that  treafon,  which  was  fpecially  laid  in  the  indiament  ^ 
But  being  merely  fpeculative,    without  any  intention    (fo 
far  as  appeared)  of  making  any  public  ufe  of   them,  the 
conviaing  the   authors  of  treafon  upon  fuch  an  infufficient 
foundation  has  been  univerfally  difapproved.     Peachum  was 
therefore  pardoned  :  and  though  Sydney  indeed  was  executed, 

y  Cro.  Car.  125,  -i-lhid,  3  Foften  158. 


(4)  This  fubjea  is  fully  and  ably  difciiifed  by  Mr.  Jo  Poller, 
who  maintains  that  words  alone  cannot  amount  to  an  overt  ad  of 
treafon  ;  but  if  they  are  attended  or  followed  by  a  confidtation, 
meeting,  or  any  ad,  then  they  will  be  evidence,  or  a  confeiTion,  of 
the  intent  of  fuch  confiiltation,  meeting,  or  ad  ;  and  he  concludes, 
that  "  loofe  words  not  relative  to  fads,  are  at  the  worll  no  more 

f'  than  bare  indications  of  the  malignity  of  the  heart."    Fojl.  202. 

H  feq. 

yet 
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yet  it  was  to  the  general  difcontent  of  the  nation ;  and 
his  attainder  was  afterwards  reverfed  by  parliament.  There 
was  then  no  manner  of  doubt,  but  that  the  publication  of 
fuch  a  treafonable  writing  was  a  fufficient  overt  aft  of  trea- 
fon  at  the  common  law  ^  5  though  of  late  even  that  has  been 
queftioned. 

2.  The  fecond  fpecies  of  treafon  is,  "  if  a  man  do  vlo- 
«  late  the  king's  companion,  or  the  king's  eldeft  daughter 
*«  unmarried,  or  the  wife  of  the  king's  eldeft  fon  and  heir." 
By  the  king's  companion  is  meant  his  wife ;  and  by  viola- 
tion is  underftood  carnal  knowledge,  as  well  without  force, 
as  with  it:  and  this  is  high  treafon  in  both  parties,  if  both 
be  confenting  ;  as  fome  of  the  wives  of  Henry  the  eighth  by 
fatal  experience  evinced.  The  plain  intention  of  this  law  is 
to  guard  the  blood  royal  from  any  fufpicion  of  baftardy, 
whereby  the  fucceflion  to  the  crown  might  be  rendered  du- 
bious :  and  therefore,  when  this  reafon  ceafes,  the  law  ceafes 
with  it ;  for  to  violate  a  queen  or  princefs  dowager  is  held 
to  be  no  treafon  "^  (5)  :  in  like  manner  as,  by  the  feodal  law, 
it  was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  i£ 
the  vafal  vitiated  the  wife  or  daughter  of  his  lord  '^  j  but  not 
fo,  if  he  only  vitiated  his  widow  ^. 

3.  The  third  fpecies  of  treafon  is,  "  if  a  man  do  levy 
«'  war  againft  our  lord  the  king  in  his  realm."     And  this 

b   I  Hal.  P.  C.  uS.     I  Hawk.  P.  C.  3^.  ^  ^^«^-  ^-  i-  ^'  S» 

c   3lnft.  9.  ^  Ibid.  t.  2U 


(5)  But  the  inftances  fpecified  in  the  ftatute  do  not  prove  much 
conliftency  in  the  application  of  this  reafon  ;  for  there  is  no  pro- 
tection given  to  the  wives  of  the  younger  fons  of  the  king,  though 
their  iffue  mull  inherit  the  crown  before  the  ifTue  of  the  king's 
eldeft  daughter,  and  her  challity  is  only  inviolable  before  marriage, 
whilft  her  children  would  be  clearly  illegitimate. 

Before  the  25  Ed.  III.  it  was  held  to  be  high  treafon  not  only 
to  violate  the  wife  and  daughters  of  the  king,  but  alfo  the  nurfes 
•of  his  children,  ks  norices  de  lour  enfantz*     Brht.  <:«  8. 

4  "  ^ay 
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may  be  clone  by  taking  armsj  not  only  to  dethrone  the  king, 
but  under  pretence  to  reform  religion,  or  the  laws,  or  tc 
[  82  ]  remove  evil  counfellors,  or  other  grievances  whether  real  01 
pretended  ^  (6).  For  the  law  does  not,  neither  can  it,  permil 
any  private  man,  or  fet  of  men,  to  interfere  forcibly  in  mat 
ters  of  fuch  high  importance  ;  efpecially  as  it  has  eftablifhec 
a  fufficient  power,  for  thefe  purpofes,  in  the  high  court  oi 
parliament:  neither  does  the  conftitution  juftify  any  private 
or  particular  rcfiftance  for  private  or  particular  grievances  ;' 
though  in  cafes  of  national  opprefiion  the  nation  has  very 
juftifiably  rlfen  as  one  man,  to  vindicate  the  original  contrad 
fubfifting  between  the  king  and  his  people.  To  refill  the 
king's  forces  by  defending  a  caftle  againft  them,  is  a  levymg 
of  war :  and  fo  is  an  infurreftion  with  an  avowed  defign  to 
pull  down  ^//inclofures,  ^//brothels,  and  the  like;  the  uni- 
verfality  of  the  defign  making  it  a  rebelHon  againft  the  ft-ite, 
an  ufurpation  of  the  powers  of  government,  and  an  infolent 
invafion  of  the  king's  authority^.  But  a  tumult  with  a 
view  to  pull  down  a  particular  houfe,  or  lay  open  a  particu- 
lar inclofure,  amounts  at  moft  to  a  riot  5  this  being  no  ge- 
neral defiance  of  public  government.  So,  if  two  fubjeds 
quarrel  and  levy  war  againft  each  other,  (in  that  fpirit  of  pri- 
vate war,  which  prevailed  all  over  Europe  ^  in  the  early  feo- 
dal  times,)  it  is  only  a  great  riot  and  contempt,  and  no  trea- 
-  fon.  Thus  it  happened  between  the  earls  of  Hereford  and 
Glocefter  in  20  Edw.  I.  who  raifed  each  a  little  army,  and 
committed  outrages  upon  each  other's  lands,  burning  houfes,  ' 
attended  with  the  lofs  of  many  lives :  yet  this  was  held  to  be 
no  high  treafon,  but  only  a  great  mifdemefnor  K  A  bare 
confpiracy  to  levy  war  does  not  amount  to  this  fpecies  of 

*"  1  Hawk,  P.  C.  37.  »   Robertfon  Cha.  V.  i.  45.  286. 

s  1  Hal.  P.  C.  132.  i    I  Hal.  P.  C  136. 


(6)  Lord  Mansfield  declared,  upon  the  trial  of  lord  George 
Gordon,  that  it  was  the  unanimous  opinion  of  the  court,  that  aa 
attempt,  by  intimidation  and  violence,  to  force  the  repeal  of  a  law, 
ijvas  a  levying  war  againft  the  king,  and  high  treafon.  Doug.  570. 

treafon  ; 
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treafon  •,  but  (If  particularly  pointed  at  the  perfon  of  the  king 
or  his  government)  it  falls  within  the  iirfi,  of  compailing  or 
imagining  the  king's  death  K 

4.  «  If  a  man  be  adherent  to  the  king's  enemies  m  his 
<«  realm,  giving  to  them  aid  and  comfort  In  the  realm,  or 
<<  elfevvhere,"  he   is   alfo   declared   guilty  of  high  treafon. 
This  muft  likewife  be  proved  by  fome  overt  aft,  as  by  giving 
them  intelligence  (7),  by  fending  them  provlfions,  by  felling 
them  arms,  by  treachercufly  furrendering  a  fortrefs,  or  the 
like  ^.     By  enemies  are  here  underPcood  the  fubjecls  of  fo-  [  83  j 
reign  powers  with  whom  we  are  at  open  war.  As  to  foreign 
pirates  or  robbers,  who  may  happen  to  Invade  our   coafts,       , 
w^iihout  any  open  hollilities  between  their  nation  and   our 
own,  and  without  any  commifiion  from  any  prince  or  flatc 
at  enmity  with  the  crown  of  Great  Britain,  the  giving  them 
any  aflidance  is  alfo  clearly  treafon ;  either  In  the  light  of 
adhering  to  the  public  enemies  of  the  king   and  kingdom  ', 
or  elfe  in  that  of  levying  war  againll  his  majefty.     And, 
mod  indifputably,  the  fame  acts  of  adherence  or  aid,  which 
(when  applied  to  foreign    enemies)  will  conftitute   treafon 
under  this  branch  of  the  (latute,  will  (when  afforded  to  our 
own  fellow-fubjefts  In  actual  re'bcllion  at  home)  amount  to 
high  treafon  under  the  dcfcription  of  levying  war  againft  the 
king"^.     But  to  relieve  a  rebel,  fled  out  of  the  kingdom,  Is 

3  3  Inil.  9.      Forter.  211.213.  ^  Foder.  219. 

k  3  Inft.  10.  »"  IbitL  216. 

(7)  Sending  intelligence  to  the  enemy  of  the  deftinationsand 
defigns  of  this  kingdom,  in  order  to  afliil  them  in  their  opera- 
tions againil  us,  or  in  defence  of  themfelves,  is  high  treafon,  al- 
though fuch  correfpondence  rnould  be  intercepted.  Dr.  Henfey's 
cafe,   I  Bun\  650. 

The  fame  dodlrine  was  held  by  lord'  Kenyon  and  ttie  court  in 
the  cafe  of  William  Stone,  who  was  tried  at  the  bar  of  the 
court  of  king's  bench  in  Hilary  term  1796.  In  that  cafe  it  was 
held,  that  fending  a  paper  to  the  enemy,  though  it  was  afterwards 
intercepted,  containing  advice  not  to  invade  this  country,  if  fent 
with  the  intention  of  affiiling  their  councils  in  their  condudi  and 
in  the  profecution  of  the  war,  was  high  treafoa.     6  1\  R.  527. 

ng 
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no  treafon:  for  the  ftatute  is  taken  ftri£lly,  and  a  rebel  is 
not  an  enemy  ;  an  enemy  being  always  the  fubje6l  of  fome 
foreign  prince,  and  one  who  owes  no  allegiance  to  the  crown 
of  England".  And  if  a  perfon  be  under  circumflances  of 
aflual  force  and  conftraint,  through  a  well-grounded  appre- 
henfion  of  injury  to  his  life  or  perfon,  this  fear  or  compullion 
will  excufe  his  even  joining  with  either  rebels  or  enemies  in 
the  kingdom,  provided  he  leaves  them  whenever  he  hath  a 
fafe  opportunity  ^. 

5.  ^^  If  a  man  counterfeit  the  king's  great  or  privy  feal," 
this  is  alfo  high  treafon.  But  if  a  man  take  wax  bearing 
the  impreffion  of  the  great  feal  off  from  one  patent,  and  fixes 
it  to  another,  this  is  held  to  be  only  an  abufe  of  the  feal, 
and  not  a  counterfeiting  of  it :  as  was  the  cafe  of  a  certain 
chaplain,  who  in  fuch  manner  framed  a  difpenfation  for  non- 
refidence.  But  the  knavifh  artifice  of  a  lawyer  much  ex- 
ceeded this  of  the  divine.  One  of  the  clerks  in  chancery 
glewed  together  two  pieces  of  parchment  \  on  the  uppermoft 
of  which  he  wrote  a  patent,  to  which  he  regularly  obtained 
the  great  feal,  the  label  going  through  both  the  fkins.     He 

[  84  ]  ^^^^  difl'olved  the  cement  \  and  taking  oiF  the  written  patent, 
on  the  blank  fkin  wrote  a  frefli  patent,  of  a  diff^erent  import 
from  the  former,  and  publifhed  it  as  true.  This  was  held 
no  counterfeiting  of  the  great  feal,  but  only  a  great  mifpri- 
fion ;  and  fir  Edward  Coke  p  mentions  it  with  fome  indig- 
nation, that  the  party  was  living  at  that  day. 

6.  The  fixth  fpecies  of  treafon  under  this  ftatute,  is  <^  if 
**  a  man  counterfeit  the  king's  money  \  and  if  a  man  bring 
<^  falfe  money  into  the  realm  counterfeit  to  the  money  of 
<«  England,  knowing  the  money  to  be  falfe,  to  merchan- 
<«  dize  and  make  payment  withal."  As  to  the  firft  branch, 
counterfeiting  the  king's  money ;  this  is  treafon,  whether 
the  falfe  money  be  uttered  in  payment  or  not.  Alfo  if  the 
king's  own  minters  alter  the  ftandard  or  alloy  eftablifhed  by 
law,  it  is  treafon.     But  gold  and  filver  money  only  are  held 

^  i  Hawk.  P.  C.  38.  o  Foller.  216.  p  3  Inlt.  i6. 
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to  be  within  the  ftatute  ^.  With  regard  likewife  to  the  fe- 
cond  branch,  importing  foreign  counterfeit  money,  in  order 
to  utter  it  here  ;  it  is  held  that  uttering  it,  without  import- 
ing it,  is  not  within  the  ftatute  ^.  But  of  this  we  (hall  prc- 
fently  fay  more. 

7.  The  laft  fpecies  of  treafon  afcertained  by  this  ftatute, 
is  *^  if  a  man  fiay  the  chancellor,  treafurer,  or  the  king^s 
<^  juftices  of  the  one  bench  or  the  other,  juftices  in  eyre,  or 
<*  juftices  of  affife,  and  all  other  juftices  affigned  to  hear  and 
<*  determine,  being  in  their  places  doing  their  offices."  Thefe 
high  magiftrates,  as  they  reprefent  the  king's  majefty  during 
the  execution  of  their  offices,  are  therefore  for  the  time  equally 
regarded  by  the  law.  But  this  ftatute  extends  only  to  the 
aftual  killing  of  them,  and  not  wounding,  or  a  bare  at- 
tempt to  kill  them.  It  extends  alfo  only  to  the  officers 
therein  fpecified  ;  and  therefore  the  barons  of  the  exchequer, 
as  fuch,  are  not  within  the  protection  of  this  ail  ^ :  but  the 
lord  keeper  or  commiffioners  of  the  great  feal  now  feem  to  be 
withfii  it,  by  virtue  of  the  ftatutes  5  Eliz.  c,  1 8.  and  i  W* 
&  M.  c.  21.(8) 

Thus  careful  was  the  leglflature,  in  the  feign  of  Edward  [  gr  T 
the  third,  to  fpecify  and  reduce  to  a  certainty  the  vague  no* 

^  I  Hawk.  P.  C.  42.  r  Jhicl  43.  «  i  Hal.  P.  C.  231. 


(  8  )  By  the  ftatute  7  Ann.  c.  2 1  *  it  is  made  high  treafon  to  flay 
any  of  the  lords  of  feffion,  or  lords  of  jufticiary,  fitting  in  judg- 
ment ;  or  to  counterfeit  the  king's  feals  appointed  by  the  ad  of 
union.  This  ftatute  7  Ann.  c.  2 1 .  has  alfo  ^nafted  that  the  crimes 
of  high  treafon  and  mifprlfion  of  treafon  fhall  be  exadly  the 
fame  in  England  and  Scotland;  and  that  no  adls  in  Scotland, 
except  thofe  above  fpecified,  fhall  be  conftrued  high  treafon  ia 
Scotland,  which  are  not  high  treafon  in  England. 

And  all  perfons  profecuted  in  Scotland  for  high  treafon,  or 
mifprifion  of  treafon,  fliall  be  tried  by  a  jury,  and  in  the  fame 
manner  as  if  they  had  been  profecuted  for  the  fame  orime  in 
England. 
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tlons  of  treafon,  that  had  formerly  prevailed  in  our  courts. 
But  the  aa  does  not  flop  here,  but  goes  on.     "  Becaufe 
<5  other  like  cafes  of  treafon  may  happen  in  time  to  come, 
«  which  cannot  be  thought  of  nor  declared  at  prefent,  it  is 
*«  accorded,  that  if  any  other  caufe  fuppofed  to  be  treafon, 
«  which  is  not  above   fpecified,  doth  happen  before   any 
«  judges  the  judge  fliall  tarry  without  going  to  judgment  of 
<^  the  treafon,  till  the  caufe  be  fliewed  and  declared  before 
«  the  king  and  his  parliament,  whether  it  ought  to  be  judg- 
«  ed  treafon,  or  other  felony.''    Sir  Matthew  Hale^  is  very 
hio-h  in  his  encomiums  on  the  great  wifdom  and  care  of  the 
parliament,  in  thus  keeping  judges  within  the  proper  bounds 
and  limits  of  this  ad,  by  not  fuff:iring  them  to  run  out  (up- 
on their  own  opinions)  into  conftrudive  treafons,  though  in 
cafes  that  feem  to  them  to  have  a  like  parity  of  reafon,  but 
referving  them  to  the  decifion  of  parliament.     This  is  a  great 
fecurity  to  the  public,  the  judges,  and  even  this  facred  aft 
itfelf;  and  leaves,  a  weighty  memento  to  judges  to  be  careful 
and  not  overhafty  in  letting  in  treafons  by  conftruclion  or 
interpretation,  efpecially  in  new  cafes  that  have  not  been 
refolved  and  fettled.     2.  He  obferves,  that  as  the  authorita- 
tive decifion  of  thefe  cafus  omiffi  Is  referved  to  the  king  and 
parliament,  the  rnoft  regular  way  to  do  it  is  by  a  new  decla- 
rative a£l :  and  therefore  the  opinion  of  any  one  or  of  both 
houfes,  though  of  very  refpedable  weight,  is  not  that  folemn 
declaration  referred  to  by  this  aft,  as  the  only  criterion  for 
judging  of  future  treafons » 

In  confeqiience  of  this  power,  not  indeed  origuially  grant- 
ed bv  the  ftatute  of  Edward  III.  but  conftitutionally  inhe- 
rent'in  every  fubfequent  parliament,  (which  cannot  be 
abridged  of  any  rights  by  the  ad  of  a  precedent  one,)  the 
legiilature  was  extremely  liberal  in  declaring  new  treafons 
in  the  unfortunate  reign  of  king  Richard  the  fecond  •,  as, 
particularly  the  killing  of  an  embaflador  was  made  f o  j 
which  feems  to  be  founded  upon  better  reafon  than  the  m.ul- 

I  I  Hal.  P.  C.  ^59: 
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titude  of  other  points,  that  were  then  ftraincd  up  to  this 
high  offence  :  the  mod  arbitrary  and  abfiird  of  all  wL'ich 
was  by  the  Itatute  21  Rlc.  II.  c.  3.  which  made  the  bare 
piirpofe  and  intent  of  killing  or  depofing  the  king,  without 
any  overt  a61:  to  demonftrate  it,  high  treafon.  And  yet  fo 
little  effeft  have  over-violent  laws  to  prevent  any  crime,  that 
within  two  years  afterwards  this  very  prince  Wcis  both  de- 
pofcd  and  murdered.  And  in  the  firft  year  of  his  fucceflbr's 
reign,  an  aft  was  pafied  ",  reciting,  ^'  that  no  man  knew 
^'  how  he  ought  to  behave  himfelf,  to  do,  fpcak,  or  fay,  for 
^^  doubt  of  fuch  pain8  of  treafon  :  and  therefore  it  was  ac- 
^^  corded,  that  in  no  time  to  come  any  treafon  be  judged 
*^  othcrwife  than  was  ordained  by  the  (latute  of  king  Ed* 
^'  ward  the  third."  This  at  once  fwept  away  the  vv^hole 
load  of  extravagant  treafons  introduced  in  the  time  of  Ri- 
chard the  fecond. 

But  afterwards,  between  the  reign  of  Henry  the  fourth 
and  queen  Mary,  and  particularly  in  the  bloody  reign  of 
Henry  the  eighth,  the  fpirit  of  inventing  new  and  ftrange 
treafons  was  revived  ,  among  which  we  may  reckon  the 
offences  of  clipping  money  •,  breaking  prifon  or  refcue,  when 
the  prifoner  is  committed  for  treafon;  burning  houfes  to  ex- 
tort money ;  fiealing  cattle  by  Welchmen  ;  counterfeiting 
foreign  coin;  wilful  poifoning  ;  execrations  againft  the  king; 
calling  him  opprobrious  names  by  public  writing ;  counter- 
feiting the  fign  manual  or  fignet  ;  refufmg  to  abjure  the 
pope  ;  deflowering  or  marrying,  without  the  royal  licence, 
any  of  the  king's  children,  fiffers,  aunts,  nephews,  or  nieces; 
bare  folicitation  of  the  chaftity  of  the  queen  or  princefs,  or 
advances  made  by  themfelves;  marrying  with  the  king,  by 
a  woman  not  a  virgin,  without  prevloufly  difcovering  to  him 
fuch  her  unchafte  life ;  judging  or  believing  (manifefled  by 
any  overt  aft)  the  king  to  have  been  lawfully  married  to  Anne 
of  Cjeve  ;  derogating  from  the  king's  royal  ftile  and  title  ; 
impugning  his  fupremacy ;  and  affembling  riotoufly  to  the 
number  of  twelve,  and  not  difperfmg  upon  proclamation : 
all  which  new-fangled  treafons  were  totally  abrogated  by  the 

^  Stat.^i  Hen.  IV-  c,  lo., 
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ftatute  I  Mar.  c-  i.  which  once  more  reduced  all  treafons  to 
the  itandard  of  the  iutute  25  Edw.  III.  Since  which  time, 
though  the  leglflature  has  been  more  cautious  in  creating  new 
ofFcnces  of  this  kind  •,  yet  the  number  is  very  confiderably 
increafed,  as  we  fliall  find  upon  a  fliort  review  (9). 

These  new  treafons,  created  fmce  the  ftatute  I  Mar.  c.  1. 
and  not  comprehended  under  the  defcription  of  ftatute 
25  Edw.  III.  I  fhall  comprize  under  three  heads,  i*  Such  as 
relate  to  papifts.  2.  Such  as  relate  to  falfifying  the  coin  or 
other  royal  fignatures.  3.  Such  as  are  created  for  the  fecu- 
rity  of  the  proteftant  fucceffion  in  the  houfe  of  Hanover. 

I.  The  firft  fpecies,  relating  to papi/Js^  was  confidered  in 
a  preceding  chapter,  among  the  penalties  incurred  by  that 
branch  of  non-conformifts  to  the  national  church  *,  wherein 
we  have  only  to  remember,  that  by  ftatute  5  Eliz.  c.  1.  to 
defend  the  pope's  jurlfdiftion  in  this  realm  is,  for  the  firft: 
time,  a  heavy  mifdemefnor:  and,  if  the  offence  be  repeated, 
it  is  high  treafon.  Alfo  by  ftatute  27  EUz.  c.  2.  if  any 
popifli  prieft,  born  in  the  dominions  of  the  crown  of  Eng- 
land, fliall  come  over  hither  from  beyond  the  feas,  uniefs 
driven  by  ftrefs  of  weather  ^',  and  departing  in  a  reafonable 
time  "^ ;  or  ftiall  tarry  here  three  days  without  conforming  to 
the  chu¥ch,  and  taking  the  oaths ;  he  is  guilty  of  high  trea*» 
fon.  And  by  ftatute  3  Jac.  I.  c.  4.  if  any  natural-born  fub- 
jeft  be  withdrawn  from  his  allegiance,  and  reconciled  to  the 
pope  or  fee  of  Rome,  or  any  other  prince  or  ftate,  both  he 
and  all  fuch  as  procure  fuch  reconciliation  ftiall  incur  the  guilt 
of  high  treafon.  Thefe  were  mentioned  under  the  divifion 
before  referred  to,  as  fpiritual  offences,  and  I  now  repeat  them 
as  temporal  ones  alfo  ;  the  reafon  of  diftinguiftiing  thefc 
overt-afts  of  popery  from  all  others,  by  fetting  the  mark  of 
high  treafon  upon  them,  being  certainly  on  a  civil,  and  not 

w  Sir  T,  Raym.  377.  *  Latch,  r. 


(9)  The  I  Mar.  c.  i.  was  only  a  confirmation  fo  far  of  a 
iTKiUch  KiOi-e  importaat  ftatute,  viz,  i  !l^d.  VI.  c.  12. 
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cu  a  rellgiou-^  account.  For  every  popifli  prieft  of  courfc 
renounces  his  allegiance  to  his  temporal  fovcreign  upon  taking 
orders  j  that  being  inconfiftent  with  his  new  engagements  o£ 
canonic^  obedience  to  the  pope  :  and  the  fame  may  be  faid 
of  an  obftinate  defence  of  his  authority  here,  or  a  formal  re- 
conciliation to  the  fee  of  Rome,  which  the  ftatute  conftrues  [  ^3  ] 
to  be  a  withdrawing  from  one's  natural  allegiance  ;  and 
therefore,  befides  being  reconciled  "  to  the  pope,"  it  alfo 
adds  <^  or  any  other  prince  or  ftatc  (9)." 


(9)  In  confequence  of  infiJts  and  outrages,  which  had  been 
publicly  offered  to  the  perfon  of  the  king,  and  of  the  great  multi- 
tude of  feditious  publications  aiming  at  the  overthrow  of  the  go- 
vernment of  this  countr)',  and  alfo  of  the  frequent  feditious  meet- 
ings and  affemblics  held  at  that  time  to  deftroy  the  fecurity  and 
tranquillity  of  the  pubhc,  two  ads  of  parliament  were  pafTed  in 
the  36th  year  of  his  prefent  Majefty's  reign,  one  intitled  **  An  a6t 
*<  for  tlie  fafety  and  prefervation  of  his  Majeily's  perfon  and  go- 
*<  vernment  againft  treafonable  and  feditious  practices  and  at- 
"  tempts  ;'*  and  the  other,  "  An  ad  for  the  more  eftedually  pre- 
"  venting  feditious  meetings  and  ailemblies." 

By  the  firii  it  was  enaded,  that  if  any  perfon  /hould  compafs, 
imsgine,  or  intend  death,  deilrudion,  or  any  bodily  harm  to  the 
perfon  of  the  king,  or  to  depofe  him,  or  to  levy  w^ar  in  order  by- 
force  to  compel  him  to  change  his  meafures  or  counfels,  or  to 
overawe  either  houfe  of  parliament,  or  to  excite  an  invasion  of 
any  of  his  Majefty's  dominions,  and  fliall  exprefs  and  declare  fuck 
intentions  by  printing,  writing,  or  any  overt-ad,  hz  fliall  fuffer 
death  as  a  traitor. 

And  if  any  oi>e  by  writing,  printing,  preaching,  or  other 
fpeaking,  (liali  life  any  words  or  fentences  to  t^cilQ  tl>e  people  to 
hatred  and  contempt  of  the  king,  or  of  the  go^erBiBcnt  and  con- 
•ftitution  of  this  realm,  h^e  fliall  incur  the  punifhment  of  a  high 
mifdemeanor  5  that  is,  fine,  imprifonmentj  and  pilloiy :  and  for  a 
fecond  offence  he  is  fubjed  to  a  fimilar  puniHiment^  or  traafporta-- 
tion  for  feven  years  at  the  difcretion  of  the  Co-'t^rt. 

But  a  profecution  for  a  mifdemeanor  under  this  ad  mull  he 
brought  within  fix  months.  And  this  ftatute  Ihali  not  affect  any 
profecution  for  the  fame  crimes  by  the  common  iaw^  unlefs  a  pro- 
fecution be  previoufly  commenced  under  the  ftatute.  This  liatute 
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2.  With  regard  to  treafons  relative  to  the  com  or  other 
royal Jignatt^res,   we  may  recoiled  that  the  only  two  offences 


is  to  continue  in  force  until  the  end  of  the  next  feflion  of  parlla. 
ment  after  the  demife  of  the  crown.     36  Gcg.  IIL  c.  7. 

The  other  ftatute,  for  the  fuppreilion  of  feditious  meetings,  en- 
acls,  that  no  meeting  exceeding  the  number  of  fifty  perions  fhall  be 
hoiden  for  the  purpofe  of  any  petition  or  remonftrance  to  the  king 
or  either  hcufe  of  parhament,  for  the  alteration  of  any  matters  cfta- 
bliilied  in  church  or  ilate,  or  for  the  purpofe  of  deliberating  upon 
any  grievance  in  the  fame,  unlefs  notice  of  fuch  a  meeting  be  given 
in  the  names  of  feven  houfeholders  in  fome  pubhc  newfpaper  five 
days  at  the  leaft  before  the  meeting ;  and  evei-y  publiflier  of  a 
iiewfpaper,  vi^ho  advertifes  fuch  a  meeting  without  fuch  a  notice 
as  is  part:cularly  defcribed  in  the  flatute,  fliall  forfeit  the  fum 
of  50 A 

Or  iuflead  of  being  inferted  in  a  newfpnper,  it  may  be  fent  five 
days  before  the  meeting  to  the  clerk  of  the  peace  of  the  county, 
who  fhall  imincdiatcly  tranfmit  a  copy  of  it  to  three  juflices  of 
the  peace  refident  within  the  county.  But  all  meetings,  without 
fuch  previous  notice,  confifling  of  m.cre  than  fifty  perfons  af- 
fembled  for  the  aforefaid  purpofes,  ftall  be  unlawful  affemblies : 
and  if,  after  a  proclamation  made  by  a  magiflrate  to  difperfc, 
more  than  twelve  continue  together,  they  will  be  guilty  of  a 
capital  felony.  And  if,  in  a  meeting  held  purfuant  to  notice,  it 
fhall  either  be  propofed  in  the  notice,  or  any  one  fhall  propofe  at- 
the  meeting,  to  alter  without  authority  of  parliament  anyVxatter 
eftabhfhed  by  law,  or  make  any  propofition  to  excite  hatred  ao-ainfl 
the  king,  or  the  coaflitution,  then  one  cr  more  juilices  may  order 
the  afTembly  to  difperfe,  and  may  order  the  perfons  who  made 
fuch  propofitions  to  be  taken  into  cuftody.  And  every  perfoii 
who  fhall  obflrua  any  magiftrate  in  the  difcharge  of  his  duty  in 
enforcing  the  diredions  of  this  flatute,  fliall  fuffer  death  without 
benefit  of  clergy. 

The  magiilrates  m  Scotland  have  the  fome  authority  as  juftices 
of  the  peace  -n  England. 

And  if  any  perfon  fhall  open  a  honfe  where  leftures  fhall 
be  read  upon  public  grievances,  or  the  lav/s  and  government  of 
thefe  kingdoms,  to  -vhich  perfons  fhall  be  admitted  for  money, 
fuch  hoiiie,  unlefs  previoiifiy  iicenfed,  fn all  be  confidered  a  dif^ 
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refpe£ting  the  coinage,  v/Iiicb  are  made  treafon  by  the  ftdtute 
25  Edw.  Ill,  are  the  aftual  counterfeiting  the  gold  and  iiivcr 
coin  of  this  kingdom  ,  or  the  importing  fuch  counterfeit  mo- 
ney with  intent  to  utter  it,  knowing  it  to  be  falfe.  •  But  thefe 
not  being  found  lufficient  to  reftrain  the- evil  pra£llces  of 
coiners  and   falfe   moneyers,  other  fiatutes  have  been  fince 


orderly  houfe  ;  and  the  pcrfon  bv  whom  it  is  opened  fhaii  forfeit 
iGo/. ;  and  all  other  perfons  concerned,  as  the  prefident  or  chair- 
man at  fuch  le^lures,  or  all  who  iliall  pay  or  receive  money  for 
admifiion,  or  who  fhall  deliver  out  tickets,  (hall  alfo  forfeit  the 
fame  fum.  But  two  juflices  may  grant  a  licence  to  read  fucli 
ledurcs,  which  fhall  continue  in  force  for  one  year,  unleis  iooner 
revoked  by  the  juilices  at  the  quart er-feflions.  But  this  ilatute 
does  not  extend  to  Icdlures  delivered  in  the  univerfities,  or  to 
difcourfes  given  by  fchool-mafters  to  their  fcholars.  Profecutions 
and  actions  under  this  Iratute  to  be  commenced  within  three  months 
after  the  offence.     36  Geo.  Ill,  c,  S.     . 

This  lall  ilatute  was  a  temporary  a6l,  and  at  the  conclufion  of 
the  peace  with  France  was  fuffered  to  expire. 

The  feditious  meetings  which  were  held  before  the  pafiing  of 
this  ftatute  were  in  facl  temporary  iufurreclions,  and  a  fcandal  to 
any  regular  government ;  and  however  vehement  the  arguments  of 
fome,  but  principally  of  thofe,  whom  it  was  intended  to  re- 
ftrain, that  pubhc  hberty  was  endangered,  yet  it  ought  to  be 
remembered  that  public  liberty  cannot  exill  without  public  fe- 
curity.  The  antient  confliitutional  meetings  for  the  invefhigation 
of  public  ail^airs,  v/ith  which  our  forefathers  were  contented,  were 
not  in  the  fmalleil  degree  afFe'£led  by  this  llatute.  A  pubhc 
meetincr  miofht  at  any  time  be  called  to  take  into  confideration  the 
ilate  of  the  nation  or  the  conduct  of  the  King's  miinifters  by  a 
lord  lieutenant,  chjios  7'otiilorum,  flierift  of  a  county,  a  convener  of  a 
county  or  ilev/artry  in  Scotland,  tvvo  juilices  of  the  peace,  the 
major  part  of  a  grand  jury  either  at  the  afiizes  or  quarter-feffions, 
the  mayor  or  head  olUcer  of  any  city  or  town  corporate,  or  the 
alderman  or  head  officer  of  amy  v/ard  or  diviilon,  or  any  corporate 
body.  All  thcie  might  in  their  refpeccive  juriididlions  call  public, 
meetings,  which  had  the  fame  URControIled  power  of  difciiliioii 
as  they  had  before  the  ftatute,  Couid  then  an^^  wife  and  wcil- 
intentioned  Englifliman  fay  that  his  liberty  v/as  violated  by  this 
valuable  llatute  ? 

H  4  made 
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made  for  th;it  purpofe,    The  crime  itfelf  is  msde  a  fpecles  of 
high  trcafon  ;  as  being  a  breach  of  allegiance,  by  infringing 
the  king's  prerogative,  and  afTuming  one  of  the  attributes  of 
the  foyereign,  to  whom  alone  it  belongs  to  fet  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign   money :  and  befides,  as  all  money  which  bears 
the  (lamp  of  the  kingdom  is  fcnt  into  the  world  upon  the 
public  faith,  as  containing  metal  of  a  particular  weight  and 
ftandard,  whoever  falfifies  this  is  an  offender  againft   the 
ft  ate,  by  contributing  to  render  that  public  faith  fufpeded- 
And  upon  the  fame  reafons,  by  a  law  of  the  emperor  Con- 
flantine  y-,  falfe  coiners  were  declared  guilty  of  high  treafon, 
and  were  condemned  to  be  burnt  alive :  as,  by  the  laws  of 
Athens  S  all  counterfeiters,  debafers,  and  diminifliers  of  the 
current  coin  were  fubjecled  to  capital  punilhment.     How- 
ever, it  rnuft  be  owned,  that  this  method  of  reafoning  is  a 
little  ovenlrained  :  counterfeiting  or  debafmg  the  coin  being 
ufually  pradifed,  rather  for  the  fake  of  private  and  unlawful 
lucre,  than  out  of  any  dlfaffecStion  to  the  fovereign.     And 
therefore  both  this  and  Its  kindred  fpecies  of  treafon,  that  of 
counterfeiting  the  feals  of  the  crovvm  or  other  royal  ficrnatures, 
feem  better  denominated  by  the  latter  civilians  a  branch  of  the 
crimen  falft  or  forgery,  (in  which  they  are  followed  by  Glan- 
£  89  ]vlj%  Bradon^  andFletaS)  than  by  Conftantine  and   our 
Edward  the  third,  a  fpecies  of  the  crimen  laefae  ?7iajejla'is  or 
high  treafon.     For  this  confounds  the   dilUnttion  and  pro- 
portion of  offences;  and,  by  affixing  the  fame  ideas  of  guilt 
upon  the  man  who  coins  a  leaden  groat  and  him  who  aflaffi- 
nates  his  fovereign,  takes  olFfromx  that  horror  v/hich  ought 
to  attend  the  very  mention  of  th(?  crime  of  high  treafon,  and 
makes  it  more  familiar  to  the  fubjed.     Before  the  flatute 
25  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  held 
to  be  only  a  fpecies  of  petit  treafon^^^  but  fubfequent  acts  in 
their  new  extenfions  of  the  offence  have  followed  the  example 

y  C.  9.  24,    2,      Cod.  Theocic  de  falfa         ^  /.  3.  r.  3.  §  i  &  2. 
yf%oyi'^ia.  l.  9.  c  /.  j,  c.  zi, 

«  IVt.  Ant.  b.  I.  c.  26,  ^   I  H2I.  P.  C.  224* 

*  L  14.  r.  7. 
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of  that  ftatute,  and  have  made  it  equally  high  Ireafon  v/uh 
i^n  endeavour  to  iubvert  the  government,  though  not  quite 
equal  in  it's  punifliment, 

Js  confequence  of  the  principle  thus  adopted,  the  ftatute 
I  Mar.  c.  I.  having  at  one  ftroke(io)  repealed  all  internee- 
diate  treafons  created  fince  the  25  Edw.  III.  it  was  thought 
expedient  by  ftatute  i  Mar.  ft.  2.  c.  6.  to  revive  two  fpecies 
thereof;  viz.   i.  That  if  any  perfon  falfely  forge  or  counter- 
felt  any  fuchkind  of  coin  of  gold  or  filver,  as  is  not  the  pro- 
per coin  of  this  realm,  but  fluU  be  current  within  this  realm 
by  confentof  the  crown  ;  or,  2.  ftvall  falfely  forge  or  coun- 
terfeit the  fign  manual,  privy  fignet,  or  privy  feal  •,  fuch  of- 
fences ftiall  be  deemed  high  treafon.   And  by  ftatute  i  &:  2  P. 
&  M.  c.  II.  if  any  perfons  do  bring  into  this  realm  fuch  falfe 
or  counterfeit  foreign  money,  being  current  here,    knowing 
the  fame  to  be  faife,  with  intent  to  utter  the  fame  in  payment, 
they  ftiall  be  deemed  offenders  in  high  treafon.     The  money 
referred  to  in  thefe  ftatutes  muft  be  fuch  as  is  abfolutely  car- 
rent  here,  in  all  payments,  by  the  king's  proclamation  ,  of 
which  there  is  none  at  prefent,  Portugal  money  being  only 
taken  by  confent,  as  approaching  the  neareft  to  our  ftandard : 
and  falling  in  well  enough  with  our  divifions  of  money  into 
pounds  and  ftiillings :  therefore  to  counterfeit  it  is  not  high 
treafon,  but  another  interior  offence(i  i ).  Clipping  or  defacing 


(10)  This  was  done  far  more  eiTedlually  fix  years  before  by 
I  Ed.   6.  /:.  12, 

The  objeAof  this  ftatute,  by  this  needlefs  repetition,  feems 
only  an  endeavour  to  continue  to  Mary  the  popularity,  which 
had  been  fo  juftly  gained  by  her  brother. 

(11)  But  now  by  the  37  Geo.  III.  c.  126.  if  any  perfon  fhall 
coin  or  counterfeit  any  kind  of  foreign  gold  or  filver  coin,  though 
not  current  within  this  realm,  he  fhall  be  guilty  of  felony,  and 
may  be  tranfported  for  feven  years  ^  and  if  any  perfon  knowingly 
and  fraudulently  (hall  bring  any  counterfeit  coin  into  the  kingdom, 
he  fhall  be  fubjeft  to  the  fame  punifliment. 

And  if  any  perfon  knowingly  utter,  or  tender  in  payment,  or 
pay  any  fuch  counterfeit  foreign  coin,  for  the  firfl  offence  he  fliall 
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the  genuine  coin  was  not  hitherto  included  in  thefe  ftatutes  ; 
though  an  ofFence  equally  pernicious  to  trade,  and  an  equal 
[  90  ]  iiifult  upon   the  prerogative,  as  well  as  perfonal  afFront  to 
the  fovereign  ^  whofe  very  image  ought  to  be  had  in  reve- 
rence by  all  loyal  fubjefts.     And  therefore,  among  the  Ro- 
mans %  defacing  or  even  melting  down  the  emperor's  ftatues 
was  made   trccifon  by  the  Julian  law ;  together  with  oth^r 
offences  of  the  like  fort,  according  to  that  vague  conclufion, 
«  aliudve  quid  fimlle  ft  admiferint ''     And  now,  in  England, 
by  ftatute  5   Eliz.  c.  11.  clipping,    wafhing,  rounding,  or 
filing,  for  wicked  gain's  fake,    any  of    the  money  of  this 
realm,  or  other  money  fufFered  to  be  current  licre,  fliall  be 
adjudged  high  treafon;  and  by  ftatute  18  Eii'.>.  c.  1.  (becaufe 
<^  the  fame  lav/,  being  penal,  ought  to  be  taken  and  expound- 
"  ed  ftridly  according  to  the  words  thereof,  and  the  like  of- 
"  fences,  not  by  any  equity  to  receive  the  like  puniftiment  or 
«  pains'')  the  fome  fpecies  of  ofFence  is  therefore  defcribed 
in  other  more  general  words  ;  tvz.  impairing,  diminifhing, 
falfifying,  fcaling,  and  lightening  ;  and  made  liable  to  the 
fame  penalties.     By  flatutc  8  &  9  W.  I  IT.  q.z6,  made  per- 
petual by  7  Ann,  c.  25.  whoever,  without  proper  authority, 
ftall  knowingly  make  or  mend,  or  afFift  in  fo  doing,  or  fhail 
buy,  fell,  conceal,  hide,  or  knowingly  have  in  his  pofFelFion, 
any  implements  of  coinage  fpecified  in  the  acl,  or  other  tools 
or  inilruments  proper  only  for  the  coinage  of  money ;  or 
fhall  convey  the  fame  out  of  the  king's  mint;  he,  together 
with  his  counfellors,  procurei-s,  aiders,  and  abettors,  fnall  be 
guilty  of  high  treafon  :  which  is  by  much  the  feverefl  branch 

«  //.  48.  4,  6. 


be  iniprifoned  {\yi  months,  and  find  fureties  for  his  good  belia- 
viour  for  fix  more  ;  for  the  fecond  offence  he  fhall  be  impri- 
foned  two  years  ;  and  for  the  third  he  fhall  be  guilty  of  a  ca- 
pital felony. 

And  if  any  perfon  without  lawful  excufe  fhall  have  mor<^  than 
five  fuch  counterfeit  pieces  in  his  cuflody,  he  may  be  convi6led 
before  a  juilicej  and  forfeit  from  40 .r.  to  5/.  for  each  piece,  and 
for  failure  of  payment  may  be  imprifoned  three  months, 

of 
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of  the  coiiinge  law.  The  ftatute  goes  on  farther,  and 
enacts,  that  to  mark  any  coin  on  the  edges  with  letters,  or 
other  wife,  in  imitation  of  thofc  ufed  in  the  mint ,  or  to 
colour,  giki,  or  cafe  over  any  coin  refembling  the  current 
coin,  or  even  round  branks  of  Oafe  metal  ;  (hall  be  con- 
ftrued  high  treafon.  But  all  profecutions  on  this  afl:  ^re  to 
be  commenced  within  three  montlis  after  the  commiffion  of 
the  offence :  except  thofe  for  making  or  amending  any- 
coining  tool  or  inilrument,  or  for  making  money  round  the 
edges  \  which  are  directed  to  be  commenced  within  fix 
months  after  the  offence  committed^  (12).  And,  lafUy,  by 
ftatute  15  &  16  Geo.  II.  c.  28.  if  any  perfon  colours  or  al- 
ters any  fliiUing  or  fixpence,  either  L.wful  or  counterfeit, 
to  make  them  refpecliv^ly  refemble  a  guinea  or  half-guinea;  [  9I  3 
or  any  halfpenny  or  farthing  to  make  them  rcfpectively  re- 
femble a  fliilling  or  fixpence  *,  this  is  alfo  higli  treafon  :  but 
the  offender  fliall  be  pardoned,  in  cafe  (being  out  of  prifon) 

^  Slat.  7  Ann.  c    25. 


{12')  If  a  perfon  is  apprehended  In  the  a£l  of  coining,  or  is 
proved  to  have  made  a  conliderable  progrefs  in  making  counterfeit 
pieces  refembling  the  gold  or  filver  coin  of  this  realm,  yet  if  they 
are  fo  imperfect  as  that  no  one  would  take  them,  he  cannot  be 
convided  upon  the  charge  of  coining  under  this  ftatute.  Leach,  71. 
126.  But  he  maybe  convi£led,  if  he  has  made  blank  pieces 
without  any  impreflion  to  the  fimilitude  of  filver  coin  worn  fmooth 
jby  time.      Welches  cafe^  Ibid.  293. 

Or  if  any  one  iliall  put  pieces  of  mixed  metal  into  aqua  fortis, 
which  attrads  the  bafer  m.etal  and  leaves  the  fJvcr  upon  the  fur- 
face,  or  as  the  vulgar  fay  draws  out  the  filver,  this  is  held  to  be 
colouring  under  this  ftatute.     La-oey^s  cafe.  Ibid.  140. 

In  a  cafe  at  Durham  where  a  m.an  had  been  committed  m.ore 
than  three  m.onths  before  his  trial  for  coining  under  this  ftatute, 
snd  upon  convidtion  his  cafe  was  referved  for  the  opinion  of 
the  judges,  they  determined  that  the  commitm*ent  was  the 
comm.encernent  of  the  profecution,  otherwife  tliis  crime  mip-ht 
be  committed  with  impunity  half  the  year  in  the  four  nprlhern 
counties^ 

he 
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he  difcovers  and  conviQ:s  two  other  offenders  of  the  fame 
kind. 

3.  The  other  new  fpecles  of  high  treafon  is  fnch  as  is 
created  for  the  fecurity  of  the  protejlant  fuceejfion  over  and 
above  fuch  treafons  againil  the  king  and  government  as  were 
comprized  under  the  ftatute  25  Edw.  III.  For  this  purpofe, 
after  the  acl  of  fettlement  was  made,  for  transferring  the 
crown  to  the  ilhiftrious  houfe  of  Hanover,  it  v/as  enaded  by 
ftatute  13  &  14  W.  TIF.  c.  3.  that  the  pretended  prince  of 
Wales,  who  was  then  thirteen  years  of  age,  and  had  aflumed 
the  title- of  king  James  III.  fliould  be  attainted  of  high  trea- 
fon 5  and  it  was  made  high  treafon  for  any  of  the  king's  fub- 
jetls,  by  letters,  mefTnges,  or  otherwife,  to  hold  correfpond- 
ence  with  him,  or  any  perfon  employed  by  him,  or  to  remit 
any  money  for  his  ufe,  knowing  the  fam^e  to  be  for  his  fer- 
vicc.  And  by  ftatute  17  Geo.  II.  c.  39.  it  is  en?4£):ed,  that  if 
any  of  the  fons  of  the  pretender  ftiall  land  or  attempt  to  land 
in  this  kingdom,  or  be  found  in  Great  Britain,  or  Ireland,  or 
any  of  the  dominions  belonging  to  the  fame,  he  fhall  he 
judged  attainted  of  high  treafon,  and  fufFer  the  pains  thereof. 
And  to  correfpond  Vvdrh  them,  or  to  remit  money  for  their 
life,  is  made  high  treafon  in  the  fame  manner  as  it  was  to 
correfpond  with  the  father.  By  the  ftatute  X  Ann.  ft.  2. 
c*  17.  if  any  perfon  fhall  endeavour  to  deprive  or  hinder  any 
perfon,  being  the  next  in  fucceffion  to  the  crown  according 
to  the  limitations  of  the  aft  of  fettlement,  from  fucceeding 
to  the  crown,  and  fliall  malicioufly  and  direftly  attempt  the 
fame  by  any  overt  aft,  fuch  offence  ftiall  be  high  treafon. 
And  by  ftatute  6  Ann.  c.  7.  if  any  perfon  ftiall  malicioufly, 
sdvifedly,  and  direftly,  by  writing  or  printing,  maintain  and 
affirm,  that  any  other  perfon  hath  any  right  or  title  to  the 
crown  of  this  realm,  otherwife  than  according  to  the  aft 
Oi  fettlement ;  or  that  the  kings  of  this  realm  with  the  au- 
thority of  parliament  are  not  able  to  make  laws  and  ftatutes, 
£  p^  ^  to  bind  the  crown  and  the  defcent  thereof*,  fuch  perfon  ftiall 
be  guilty  of  high  treafon.  This  offence  (or  indeed  main- 
taining this  do£lrine  in  any  wife,  that  the  king  and  parlia- 
ment cannot  limit  the  crown)   was  once  before  made  high 

treafonji^ 
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trcafon,  by  ftatute  13  Eli^:.  c.  i.  during  the  Hfe  of  that 
prliicefs.  And  after  her  deccafe  it  conthiucd  a  high  mlfde-' 
meihor,  punlfhabk  with  forfeiture  of  goods  and  chattels, 
even  in  the  mod  flouriflilng  aeva  of  indefeaGble  hereditary- 
right  andyWr  divino  fuccelTion.  But  it  was  again  raifed  into 
high  treafon,  by  the  ftatute  of  Anne  before-mentioned,  at  the 
time  of  a  projeaed  invafion  in  favour  of  the  then  pretender  ; 
and  upon  this  ftatute  one  Matthews,  a  printer,  was  con- 
vifted  and  executed  in  1719,  for  printing  a  treafonabls 
pamphlet  entitled    ^^  vo^  popuH  vox  Da  s." 

Thus  much  for  the  crime  of  treafon,  or  laefae  majeJiaiU^ 
in  all  it's  branches  5  which  confifts,  we  may  obferve,  origi- 
nally, in  gvofsly  counteraaing  that  allegiance,  which  is  due 
from  the  fubjedt  by  either  birth  or  refidence  :  though,  ia 
fomc  inftances,  the  zeal  of  our  legiflators  to  ftop  the  pro- 
grefs  of  fome  highly  pernicious  praftices  has  occafioned 
them  a  little  to  depart  from  this  its  primitive  idea.  But 
of  this  enough  has  been  hinted  already  :  it  Is  now  time 
to  pafs  on  from  defining  the  crime  to  defcribing  it's  pa- 
nlfhmcnt. 

The  punifhment  of  high  treafon  in  general  Is  very  folemn 
and  terrible,  i.  That  the  offender  be  drawn  to  the  gallows, 
and  not  be  carried  or  walk  :  though  ufually  (by  connivance  ^ 
at  length  ripened  by  humanity  into  law)  a  fledge  or  hurdle 
is  allowed,  to  preferve  the  offender  from  the  extreme  tor- 
ment  of  being  dragged  on  the  ground  or  pavement'. — 
%.  That  he  be  hanged  by  the  neck,  and  then  cut  down 
alive.  3.  That  his  entrails  be  taken  out,  and  burned,  while 
he  is  yet  alive.  4.  That  his  head  be  cut  off.  5.  That  his 
body  be  divided  into  four  parts-  6.  That  his  head  and 
<juarters  be  at  the  king's  difpofal  K 

i  State  Tr.  IX.  680.  divers  examples  in  fcripUre  ;  for  Jo^b 

^  33  AlT.  pi.  7.  was  drawn,  Bithan  was  hanged,  Judas 

i  ,  Hal  P.  0.382,  was  e^mbowelied,  ^and   fo  of  the  reft. 

i  This  punilhment  for  trcafon,    iir  (jlnft^ail.) 
Idwftrd  Coke  teiU  us,  is  warranted  by 

The 
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^  The  kmg  may,  and  often  doth,  difcharge  all  the  pu- 
nilhment,  except  beheading,  efpecially  where  any  of  noble 
[  93  ]  blood  are  attanited.  For,  beheading  being  part  of  the  judg- 
ment, that  may  be  executed,  though  all  the  red  be  omitted 
by  the  king's  command  ^.  But  where  beheading  is  no  part 
of  the  judgment,  as  in  murder  or  other  felonies,  it  hath 
been  faid  that  the  king  cannot  change  the  judgment,  al- 
though at  the  requeft  of  the  party,  from  one  fpecies  of  death 
to  another  K     But  of  this  we  fliail  fay  more  hereafter  "^, 

In  the  cafe  of  coining,  which  is  a  treafon  of  a  diiFerent 
Complexion  from  the  reft,  the  punifhment  is  milder  for  male 
offenders  •,  being  only  to  be  drawn,  and  hanged  by  the  neck 
till  dead  ".  But  in  treafons  of  every  kind  the  punifln-ncnt  of 
women  is  the  fame,  and  different  from  that  of  men.  For,  as 
the  decency  due  to  the  fex  forbids  the  expofmg  and  publicly 
mangHng  their  bodies,  their  fentence  (which  is  to  the  full 
as  terrible  to  fenfation  as  the  other)  is  to  be  drawn  to  the 
gallows,  and  there  to  be  burned  alive  ^  (13). 

The  confequences  of  this  judgment  (attainder,  forfeiture, 
and  corruption  of  blood)  muft  be  referred  to  the  latter  end  of 
this  book,  when  we  fhall  treat  of  them  all  together,  as  well 
in  treafon  as  in  other  offences. 

ki  Hal.  p.  C.  351.  n   I  Hal.  P.  C.  351. 

*  3lnft.  52.  ^  2  Hal.  P.C.  399. 

"*  Seech,  32. 


(13)  But  now  by  the  ilatute  30  Geo,  III.  c.  48.  women  con- 
vi£led  in  all  cafes  of  treafon,  fliall  receive  judgment  to  be  drawn 
to  the  place  of  execution,  and  there  to  be  hanged  by  the  neck 
till  dead. 

Before  this  humane  ftatute  women    from   the  remotefi:  times 
were  fentenced  to  be  burned  alive  for  every  fpecies  of  treafon : 
Et  fi  nuk  femrae  de  afcune  trefon  foil  atteinte,  foit  ars.     Britt* 
c.  8. 
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CHAPTER    THE    SEVENTH. 

OF  FELONIES  INJURIOUS  to  the 
KING'S  PREROGATIVE. 


A  Sj  according  to  the  method  I  have  adopted,  we  are  nv:xf: 
•^  to  confider  fuch  felonies  as  are  more  im.mediately  inju- 
rious to  the  king's  prerogative,  it  will  not  be  amiss  here,  at 
our  firft  entrance  upon  this  crime,  to  inquire  briefly  into  the 
nature  and  meaning  of  felony  :  before  we  proceed  upon  any 
of  the  particular  branches,  into  which  It  is  divided. 

Felony,  in  the  general  acceptation  of  our  Englifli  law, 
comprizes  every  fpecies  of  crime,  which  occafioned  at  com- 
mon law  the  forfeiture  of  lands  and  goods.  This  mod  fre- 
quently happens  in  thofe  crimes,  for  which  a  capital  punifli- 
ment  either  is  or  was  liable  to  be  Inflided:  for  thofe  felonies 
which  are  called  clergyable,  or  to  which  the  benefit  of  clergy 
extends,  were  antiently  punifhed  with  death,  in  all  lay,  or 
unlearned  offenders  ;  though  now  by  the  ftatute-law  that 
punifhmentis  for  the  firil  offence  univerfally  remitted.  Trea- 
fon  itfelf,  fays  fir  Edward  Coke  ^,  was  antiently  comprized 
ander  the  name  of  felony:  and  in  confirmation  of  this  we  mav 
^bferve,  that  the  flatute  of  treafons,  2^  Edw.  III.  c.  2.  fpeak- 
ng  of  fome  dubious  crimes,  direfts  a  reference  to  parliament; 
:hat  it  may  be  there  adjudged,  ^^^whether  they  be  treafon,  or 
•«  other  felony."  All  treafons  therefore,  ftridiy  fpeaking,  are  ^  ^^  -^ 
felonies ;  though  ail  felonies  are  not  treafon.  And  to  this 
alfo  we  may  add,  that  not  only  all  offences,  now  Capital,  are 
in  fome  degree  or  other  felony ;  but  that  this  is  likcwife  the  Oiifc 

^^•'jvlnfl.  15. 

with 
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with  fome  other  offences,  which  are  not  puulfhed  with  death  ; 
as  fulcide,  where  the  party  is  ah'eady  dead  ^  homicide  byj 
chance-medley,  or  in  feif-defence ;  and  petit  larceny,  or  pil- 
fering :  all  which  are  (Rriclly  fpeaking)  felonies,  as  tlieyj 
fubje£l  the  committers  of  them  to  forfeitures*  So  that  upon 
the  whole  the  only  adequate  definition  of  felony  feems  to  be 
that  which  is  before  laid  down  ;  viz.  an  offence  which  occa- 
fions  a  total  forfeiture  of  either  lands,  or  goods,  or  both,  at 
the  common  law;  and  to  which  capital  or  other  puniftiment 
may  be  fuperadded,  according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther :  the  word  felony, 
oxfelonia,  is  of  undoubted  feodal  original,  being  frequently 
to  be  met  with  in  the  books  of  feuds,  ilfc,  \  but  the  derivation 
of  it  has  much  puzzled  the  juridical  lexicographers,  Prateus, 
Calvinus,  and  the  reft :  fome  deriving  it  from  the  Greek 
<|'>5Xo^,  an  impoftor  or  deceiver  -,  others  from  the  Latin,  falloy 
fcfelliy  to  countenance  which  they  would  have  it  called  fal- 
Ionia,  Sir  Edward  Coke,  as  his  manner  is,  has  given  us-  a 
ftill  ftranger  etymology^;  that  it  is  cr'wiem  ammo  felleo per- 
petratuirty  with  a  bitter  or  gallifli  inclination.  But  all  of 
them  agree  in  the  defcription,  that  it  is  fuch  a  crime  as  occa- 
fions  a  forfeiture  of  all  the  offender's  lands,  or  goods.  And 
this  gives  great  probability  of  fir  Henry  Spelman's  Teutonic 
or  German  derivation  of  it  ^  :  in  which  language  indeed,  as 
the  word  is  clearly  of  feodal  original,  we  ought  rather  to  look 
for  it's  fignification,  than  among  the  Greeks  and  Romans. 
Fe-Ion  then,  according  to  him,  is  derived  from  two  northern 
words  :  tzty  which  fignifies  (we  well  know)  the  fief,  feud, 
or  beneficiary  eftate :  and  lOH,  which  fignifies  price  or  value. 
Felony  is  therefore  the  fame  as  pretinm  feudi,  the  confidera- 
tion  for  which  a  man  gives  up  his  fief;  as  we  fay  in  common 
fpeech,  fuch  an  aft  is  as  much  as  your  life,  or  eftate,  is  worths 
In  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture,  or  aft 
by  which  an  eitate  is  forfeited,  or  efcheats  to  the  lord  (i). 

b   I  In  ft.  391.  ^  GlolTar.  ///.   rdon, 

(  I  )  But  a  forfeiture  of  land  \s  not  a  neceffary  confequence  of 
felony ;  for  petit  larceny  is  felony,  which  does  not  produce  a  for- 
feiture 
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To  confirm  this  we  may  obferve,  that  it  is  In  this  fenfe, 
of  forfeiture  to  the  lord,  that  the  feodal  writers  conflantly 
ufc  it.     For  all  thofe  a£ls,  whether  of  a  criminal  nature  or 
not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
eflates^,  are  (tiled  felo7i'ia   in  the  feodal  law:  ^^ fciUcet,  per 
^^  quas  feudum  arnittit ur  "^ ^      As,   '' f.  domino  defervire  nohte- 
^'  tit  f  ;  ft  per  a?mum  et  diem  cejaverit  hi  patenda  invejlitura  ^; 
^^ft  dominutn  ejuravity  i.  e,  negavit  fe  a  domhwfeudum  habere  ^; 
^^  ft  a  domino^  in  jus  enm  voca?itCy  ter  citatus  non  comparuerit  ^-'^ 
all   thefe,  with  many  otheri,  are  dill  caufcs  of  forfeiture  in 
our  copyhold  eflates,  and  were  denominated  felonies  by  the 
feodal  conftitutions.    So  likewife  injuries  of  a  more  fubftan- 
tial  or  criminal  nature  were  denominated  felonies,  that  is,  for* 
feitures :  as  aflliulting   or   beating  the   lord  ^  ;  vitiating  his 
wife  or  daughter,  ''ft  dominium  cuciirhitaverit,  /.  e,  cum  uxare 
''  ejus  coficubuerit^  /'   all  thefe  are  efteemed  felonies,  and  the 
latter  is  exprefsly  fo  denominated,  ''f  feccrit  felo?iiam,    do^ 
''  mlnum  forte  cucurbit aiido^^r     And  as* thefe  contempts,  or 
fm-iller  offences,  were  felonies  or  a^s  of  forfeiture,  of  courfc 
greater  crimes,  as  murder  and  robbery,  fell  under  the  fame 
denomination.     On  the  other  hand,  the  lord  might  be  guilty 
:)f  felony,  or  forfeit  bis  feignory  to  the  vafal,  by  the  fame 
icSts  as  the  vafal  would  have  forfeited  his  feud  to  the  lord- 
''  5i  dommuscommlftfeloniam.perquam  vafaUusaniitteret  feudum 
'f  earn  commlferit  in  domi?7umJeudi proprietatem  etiam  ^dominus 
'^'  perdere  debet  ^^     One  inftance  given  of  this  fort  of  felony 
II  the  lord  is  beating  the  fervant  of  his  vafal,  fo  as  that  he 
ofes  his  fervice;  which  feems  merely  in  the  nature  of  a  civil 
njury,  fo  far  as  it  refpefts  the  vafal.     And  all  thefe  felonies  [  97  ] 
;vere  to  be  determined  ''per  laudame?iiumfve  judicium  parium 

^  See  vol  JI.  pag.  284,  1  Yend.  I.  2.  t.  22. 

^  Feud.  l.  2.  ^  16.  iro  calc.  k  //,;./.  /.  2.  t.  24  §  2. 

^    IhidJ.    l.t.Zl,  I      //;^V.    /.      I.     t.       5. 

e  Ibid.  L  2.  L  24  m  ii^j^i^  i^  ^^  ,^  .^g;  j,^.-.,^^  j^  ^  ^^  ^^^^ 

^  ibid.  I.  2.  L  34.  /.  2.  t.  26.  §  3.  ^  Feud.  L  2.  L  26  6r  47. 

eiture  of  lands  ;  but  every  fpecIcB  of  fdoiiy  is  followed  by  for« 
eiture  of  goods  and  perfonal  chattels- 
VoLelV-  i  ''fuonan''' 
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^^fuor'um''m  the  lord's  courts  as  with  us  forfeitures  of  copy- 
hold  lands  are  prefeutable  by  the  homage  in  the  court-baron. 

Felony,  and  the  ad  of   forfeiture  to  the  lord,    being 
thus  fynonymous  terms  in  the  feodal  law,  we  may  eafily 
trace   the  reafon  why,  upon  the  introdudion  of  that  law 
into  England,  thofe  crimes  which  induced  fuch  forfeiture  or 
efcheat  of  lands  (and,  by  a  fmali  defledion  from  the  origi- 
nal fenfe,  fuch  as  induced  the  forfeiture  of  goods  alfo)  were 
denominated   felonies.     Thus  it  was  faid,  that  fulcide,  rob- 
bery, and  rape,  were  felonies  •,  that  is,  the  confequence  of 
fuch  crimes  was  forfeiture  ;  till  by  long  ufe  we  began  to  fig- 
nify  by  the  term  of  felony  the  adual  crime  committed,  and 
not  the  penal  confequence.     And  upon  this  fyftem  only  can 
we  account  for  the  caufc,  why  treafon  In  antient  times  was 
held  to  be  a  fpccies  of  felony  :  vIt..  becaufe  it  induced  a 
forfeiture. 

^  Hence  it  follows,  that  capital  punlfliment  does  by  no 
means  enter  into  the  true  idea  and  definition  of  felony.  Fe- 
lony may  be  without  infllcling  capital  punlilmient,  as  in  the 
cafes  inftanced  of  felf-murder,  excufable  homicide,  and  petit 
larceny :  and  it  is  poifible  that  capital  punllluiients  may  be 
inflided,  and  yet  the  offence  be  no  felony  ;  as  in  cafe  of 
herefy  by  the  common  law,  which,  thouyji  capital,  never 
worked  any  forfeiture  of  lands  or  goods  ^,  an  infeparable 
incident  to  felony.  ^  And  of  the  fame  nature  was  the  punifli- 
ment  of  (landing  mute,  without  pleading  to  an  indiament  ; 
which  at  the  comm.on  law  was  capital,  but  without  any  for- 
feiture, and  therefore  fuch  ftanding  mute  was  no  felony. 
In  ihort  the  true  criterion  of  felony  is  forfeiture  \  for,  as  fir 
Edward  Coke  juftly  cbferves  p,  in  all  felonies  which  are 
punirnable  with  death,  the  offender  lofes  all  his  lands  in  fee- 
fimple,  and  alfo  his  goods  and  chattels  -,  in  fuch  as  are  not 
fo  puniihable,  his  goods  and  chattels  only. 

J.    _^g  .       The  idea  of  felony  is  indeed  fo  generally  conneded  with 
^  ^     *^   that  of  capital  puniihment,  that  we  find  it  hard  to  feparate 

Z  3  Jnn.  4?,  -        -P  ilnft    39'- 

them; 
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them  ;  and  to  this  ufage  the  interpretations  of  the  law  do  now 
conform.  And  therefore  if  a  flatute  makes  any  new  offence 
felony,  the  law  1  implies  that  it  fliall  be  punifhed  with  death, 
wz.  by  hanging,  as  well  as  with  forfeiture  :  unlefs  the  of- 
fender prays  the  benefit  of  clergy ;  which  all  felons  are  en- 
titled  once  to  have,  provided  the  fame  is  not  exprefsly  taken 
away  by  ftatute.  And,  in  compliance  herewith,  I  fiiall  for  the 
future  confider  it  alfo  in  the  fame  light,  as  a  generical  term, 
including  all  capital  crimes  below  treafon  ;  having  premifed 
thus  much  concerning  the  true  nature  and  original  meaning 
of  felony,  in  order  to  account  for  the  reafon  of  thofe  inftances 
I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital 
offences  that  are  not  felonies:  which  feem  at  firft  view  repug- 
nant to  the  general  idea  which  we  now  entertain  of  felony, 
as  a  crime  to  be  punifhed  by  death :  whereas  properly  it  is  a 
crime  to  be  punifhed  by  forfeiture,  and  to  which  death  may, 
or  may  not  be,  though  it  generally  is,  fuperadded. 

I  PROCEED  now  to  confider  fuch  felonies,   as  are  more 
immediately  mjurious  to  the  king's  prerogative.     Thefs  are, 

1.  Offences  relating  to  the  coin,  not  amounting  to  treafon- 

2.  Offences  againfl  the  king's  council.  3.  The  offence  of 
ferving  a  foreign  prince.  4.  The  offence  of  imbezzling  or 
deftroying  the  king's  armour  or  flores  of  war.  To  which 
may  be  added  a  fifth,  5.  Defertion  from  the  king's  armifes 
in  time  of  war. 

I.  Offences  relating  to  the  coin,  under  which  may  be 
ranked  fome  inferior  mifdemefnors  not  amounting  to  felony, 
are  thus  declared  by  a  feries  of  flatutes,  which  I  {hall  recite 
m  the  order  of  time.  And,  firft,  by  flatute  27  Edw.  I.  c.  3. 
none  fhall  bring  pollards  and  crockards,  which  were  foreign 
corns  of  bafe  metal,  into  the  realm  on  pain  of  forfeiture  of 
life  and  goods.  By  flatute  9  Edw.  III.  fl.  «.  no  flerling  mo- 
ney (hall  be  melted  down,  upon  pain  of  forfeiture  thereof.  .  ^ 
By  ftatute  17  Edw.  III.  none  fhall  be  fo  hardy  to  bring  falfe  '■  ^^  ^ 
and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life 

<  I  Hwk.  P,  C.  107.     I  Hawk.  P,  C.  444. 

^  ^  and 
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and  member  .by  the   perfons  importing,  and  the   fearchers 
permitting  fuch  importation.     By  ftatute  3  Hen.  5.  ft.  i.  to 
make,  coin,  buy,  or  bring  into  the  realm  any  gally-halfpencc, 
fuikins,  or  dotkins,  in  order  to  utter  them,  is  felony ;   and 
knowingly  to  receive  or  pay  either  them  or  blanks'^  is  forfeiture 
of  an  hundred   aiillings.     By  ftatute  14  Ehz.  c.  3.  fuch  as 
forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  (hall    (with  their  aiders  and  abettors)  be 
guilty  of  mifprifion  of  treafon:  a  crime  which  we  fliall  here- 
after confider.  By  ftatute  13  and  14  Car.  II.  c  31.  the  oiFence 
of  melting  down  any  current  filver  money  (hall  be  punifiied 
with  forfeiture  of  the  fame,  and  alfo  the  double  value  :  and 
the  offender,  if  a  freeman  of  any  town,  fhall  be  disfranchifed  ; 
if  not,  (hall  fufFer  fix   months   imprifonment.     By   ftatute 
6  &  7  W.  III.  c.  17.  if  any  perfonbuys  or  fells,  or  knowingly 
has  in  his  cuftody,  any  clippings  or  filings  of  the  coin,  he 
(hall  forfeit  the  fame  and  500/.;  one  moiety  to  the  king,  and 
the  other  to  the  informer  •,  and  be  branded  in  the  cheek  with 
the  letter  R.    By  ftatute  8^9  AV.  III.  c.  26.  if  any  perfon 
fhall  blanch  or   whiten    copper   for  fale   (which   makes   it 
refemble  filver)-,  or  buy  or  fell  or  offer  to  fale  any  malleable 
compofition,  which  ftiall  be  heavier  than  filver,  and  look, 
touch,  and  wear  like  gold,  but  be  beneath  the  ftandard  :  or 
if  any  perfon  fliall  receive  or  pay  at  a  lefs  rate  than  it  imports 
to  be  of  (which  demonftrates  a  confcioufnefs  of  it's  bafenefs,  | 
and  a  fraudulent  defign)  any  counterfeit  or  diminiflied  milled 
money  of  this  kingdom,  not  being  cut  in  pieces  (2);  an  ope- 

t  Stat.  2  Hen.  VF.  c.  9. 


(2)  Selling  bafe  and  counterfeit  money  at  a  lov/er  rate  than  it's 
denomination  imports,  as  twenty  bad  half  crowns  for  a  guinea,  is 
a  crime  of  great  magnitude,  and  in  populous  towns  is  much  prac- 
tif^d.  The  offender  in  this  cafe  is  either  the  coiner  himfelf,  or 
the  wholefale  dealer  between  the  coiner  and  the  utterer,  who  puts 
each  piece  into  circulation  at  it's  full  apparent  value.  The  flatute 
declares  the  offender  fliall /#r  death  as  In  cafe  of  felony  )  but 
not  having  exprefsly  taken  away  the  benefit  of  clergy,  for  the  firfl 
offence  he  was  fubjed  only  to  be  burnt  in  the  hand,  and  to  fuffer 

any 
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ration  which  Is  cxprefsly  dire£led  to  be  performed  when  any 
fuch  money  (hall  be  produced  in   evidence,  and  which  any 


any  imprifonment  not  exceeding  a  year  ;  and  fince  the  19  Geo.  III. 
c.  74.  the  burning  in  the  hand  may  be  changed  by  the  court  into  a 
fine,  or  whipping  pubHcly  or  privately,  but  not  more  than  three 
times.  An  offender  of  this  defcription  mufl  neceffarily  be  fo  con- 
verfant  with  coining  or  coiners  that  pubHc  poHcy  requires  that  in 
the  firft  inilance  he  (liould  be  fent  out  of  the  kingdom. 

It  has  been  determined  that  the  term  milled  moneys  does  not 
mean  edged  money,  or  money  marked  on  tiie  edges. 

The  word  milled  feems  to  be  fuperfluous,  and  to  fignify  nothing 
more  than  coined  money.      Rumiing^s  cafe^  Leach^  708. 

In  a  cafe  where  the  prifoner  had  counted  out  a  quantity  of  bad 
money,  and  pLiced  It  upon  a  table  for  a  perfon  who  had  agreed  to 
buy  it,  but  before  it  was  paid  for,  and  whilft  it  lay  upon  the  table, 
the  prifoner  was  apprehended,  it  was  held  that  he  had  not  paid  li 
or  put  It  off^  fo  as  to  be  guilty  of  this  crime.  V/oohlrldgc^s  cafe. 
Leach ^  251. 

But  In  this  cafe,  he  certainly  might  have  been  profecuted  for  a 
mifdemeanour ;  for  every  attempt  to  commit  either  a  felony  or 
a  mifdemeanour  is  a  mifdemeanour.     R,  v.  Scofield^  Cald,  397. 

In  the  year  1750,  an  indiclment  was  preferred  agalnil  a  man 
for  having  in  his  cuftody  counterfeit  money,  knowing  it  to  be 
counterfeit,  with  intention  to  pay  the  fame  away  as  true  and  law- 
ful money:  he  was  convi6led  upon  clear  evidence ;  but  Mr.  Juftice 
Dennifon,  doubting  whether  this  was  an  indI6lable  offence,  as  no 
fiotice  was  taken  of  it  in  the  15  &  16  Geo.  II.  c.  28,  referved 
the  queftion  for  the  judges,  but  it  never  was  decided. — It  is  very 
extraordinary  that  there  have  been  no  profecutions  for  this  of- 
fence, efpecially  fmce  the  law  of  mifdemeanour  became  elucidated 
by  the  important  cafe  of  7?.  v,  Scofeld. 

The  15  &  16  Gep.  II.  c.  28.  created  no  new  offence;  the 
preamble  exprefsly  ilates  that  uttering  falfe  money  was  then  a 
mifdemeanour.  All  that  is  new  in  the  ftatute  is  the  fpecific  pu- 
niflmients  for  the  different  degrees  of  this  mifdemeanour,  which, 
after  two  convi6lions,  becomes  a  felony.  But  an  attempt  to 
commit  the  mifdemeanour  muft  be  a  mifdemeanour. 

The  R.  v.  Suttouy  2  Sir,  1074,  which  is  the  bafis  of  the  cafes, 
R.  V.  Scqfield,  and  R.  v.  Hlggtns,  2  Eajl,  5.  is  precifely  in  point 
upon  this  fubje£i»     A  man  was  contifted  of  a  mifdemeanour,  for 

I  3  having 


99 


Public  Book  IV. 


} 


perfon,  to  v/hcm  any  gold  or  filver  money  is  tendered,  is 
empowered  by  ftatutes  9  &  lo  W.  Iir.c.  21.  13  Geo.  Ill, 
c.  71.  and  14  Geo.  III.  c.  70.  to  perform  at  his  own  hazard, 
and  the  officers  of  the  exchequer  and  receivers  general  of  the 
taxes  are  particularly  required  to  perform :  all  fuch  perfons 
fhall  be  guilty  of  felony;  and  may  be  profecu'ted  for  the  fame 
^  at  any  time  within  three  months  after  the  offence  committed. 
r   TOO  ]  But  thefe   precautions  not  being  found  fufficieut  to  prevent 


having  in  his  pofTeflion  two  iron  ftamps,  v.  Ith  intent  to  imprefs 
the  fceptres  on  fixpences.  The  court,  after  hearing  two  argu* 
nients,  declared,  "  the  intent  is  the  offence,  and  the  having  in  his 
**  cuftody  is  an  a6l  that  is  the  evidence  of  that  intent." 

This  cafe  is  much  more  fully  reported  in  Ca/es  in  the  Time  of 
Lord  Kardrivic.he^  370.  ;  and  there  it  appears  that  one  count  was 
for  having  in  his  cuilody  a  counterfeit  half  guinea,  with  intent  to 
utter  it.  The  court  take  no  notice  of  that  count  in  their  judg- 
ment. But  in  the  argument  four  indidlments  are  cited,  for  un- 
lawfully  procuring  falfe  money  with  intent  to  utter  it,  and  with 
intent  to  defraud  the  people  of  England. 

It  cannot  now  be  doubted  but  fuch  an  indi£lment  would  be 
fuftained  ;  and  it  would  be  of  much  greater  importance  to  the 
public  than  any  profecution  under  the  flatute  ;  for  perfons  are 
frequently  apprehended  with  a  load  of  coimterfeit  money,  who 
cannot  be  proved  to  have  uttered  any,  Tiiefe  are  the  wholefale 
dealers,  and  the  fitteft  obje^ls  of  puni(hment,  which  need  not  be 
confined  within  the  limits  of  the  fiatute. 

The  words  ir  the  ftatute  15  8c  16  Geo.  II.  are  "  fnall  utter,  or 
^'  tender  in  payment  ;'*  and  it  has  been  decided  that  the  words 
in  payment  refer  to  the  word  tender  only,  fo  that  to  tender  in  pay-  | 
pient  is  one  offence,  and  to  utter  another;  and  a  man  was  conviiled  -" 
of  uttering^  who  having  received  a  good  {hilling,  immediately 
changed  it,  and  gave  back  a  bad  one,  infilling  it  v/as  the  one  he 
received.     Franks'* s  cafey  Leach^  73$. 

If  a  man  is  profecuted  for  having  uttered,  or  tendered  in  pay- 
ment, any  falfe  money,  and  for  having  done  the  fame  within  ten 
days  afterwards,  thefe  two  adls  muff  be  charged  iu  one  count. 
Tandy^s  cafe.  Leach,  970. 

But  it  is  not  neceffary  to  aver  in  fuch  count,  that  the  defendant 
was  a  common  utterer  of  falfe  money.     Smithes  cafe^  Ib»  looi. 
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tlie  uttering  of  fulfe  or  dlminiflied  money,  which  was  only  a 
mifdcmefnor  at  common  law,  it  is  cnaftcd  by  ilatutc  15  Sc 
1(5  Geo.  II.  c.  28.  that  if  any  perfon  fliall  utter  or  tender  in 
payment  any  counterfeit  coin,  knowing  it  fo  to  be,  he  fliall 
for  the  fird  offence  be  imprifoned  fix  months,  and  find  furc- 
ties  for  his  good  behaviour  for  fix  months  more  ;  for  the 
fecond  offence,  (hall  be  imprifoned  two  years,  and  find  fure- 
ties  for  two  years  longer:  and  for  the  third  offence,  fhall  be 
g'uilty  of  felony  without  benefit  of  clergy.  Alfo  if  a  perfon 
knowingly  tenders  in  payment  any  counterfeit  money,  and 
dt  the  fame  time  has  more  in  his  cuftody ;  or  (hall,  within 
ten  days  after,  knowingly  tender  other  falfe  money;  he  (hail 
be  deemed  a  common  utterer  of  counterfeit  money,  and  fhall 
for  the  firft  offence  be  imprifoned  one  year,  and  find  furetias 
for  his  good  behaviour  for  two  years  longer  ;  and  for  the 
fecond,  be  guilty  of  felony  without  benefit  of  clergy.  By 
the  fame  ftatute  it  is  alfo  enafted,  that  if  any  perfon  coun- 
terfeits the  copper  coin,  he  fhall  fuffer  two  years  imprifon- 
ment,  and  find  fureties  for  two  years  more.  By  ftatute  1 1 
Geo.  III.  c.  40.  perfons  counterfeiting  copper  halfpence  or 
farthings,  with  their  abettors  •,  or  buying,  felling,  receiving, 
or  putting  off  any  counterfeit  copper  money  (not  being  cut 
in  pieces  or  melted  down)  at  a  lefs  value  than  it  imports  to 
be  of  •,  (hall  be  guilty  of  fingle  felony  (3).     And  by  a  tem- 


(3)  The  15  &  16  Geo.  II.  c.  28.  and  the  11  Geo.  III.  c.  40* 

fpecify  halfpence  and  farthings  only  ;  but  other  pieces  of  copper 
money  having  been  fince  coined,  the  provifions  of  thofe  ftatutes  by 
the  37  Geo.  III.  c.  126.  are  extended  to  all  other  pieces  of  copper 
iponey  which  are  ordered  to  be  current  by  the  king's  proclama- 
tion. 

A  remarkable  error  is  made  in  two  different  pages  of  a  mo« 
dern  pubUcation  upon  criminal  law,  which  ftates  the  punifhment 
for  coining  copper  money,  and  for  felHng  counterfeit  money  for 
lefs  than  its  denomination  imports,  to  be  only  burning  in  the 
faand,   and  imprifonment  not   exceeding   a  year,   i   EaJ.  P.  C. 

162  &  181. 

The  puniihment  before  the  i.9  Geo.  3  in  all  cafes  of  felony, 
which   had  the    benefit   of  clergy,  was  burning  in  the  hand; 
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porary  flatute  (14  Geo.  III.  c.  42.)  if  any  quantity  of  money, 
exceeding  the  fum  of  five  pounds,  being  or  purporting  to  be 
the  filver  coin  of  this  realm,  but  below  the  flandard  of  the 
mint  in  weight  or  fmenefs,  fhall  be  imported  into  Great  Bri- 
tain or  Ireland,  the  fame  (hall  be  forfeited  in  equal  m.oieties 
to  the  crown  and  profecutor  (4).  Thus  much  for  offences 
relating  to  the  coin,  as  well  mifdernefnors  as  felonies,  which 
I  thought  it  moit  convenient  to  confider  in  one  and  the  fame  ' 
view. 

2-  Felonies,  againft  the  king's  council ^y  are  thefe.  Firfl, 
by  flatute  3  Hen.  VII.  c.  14.  if  any  fworn  fervant  of  the 
king's  houfhold  confpires  or  confederates  to  kill  any  lord  of 
[  101  ]  this  realm,  or  other  perfon,  fwprn  of  the  king's  council,  he 
fhall  be  guilty  of  felony.  Secondly,  by  flatute  9  Ann.  c.  16. 
to  afTault,  flrike,  wound,  or  attempt  to  kill,  any  privy  coun- 
fellor  in  the  execution  of  his  ofRce,  is  made  felony  without 
benefit  of  clergy. 

3.  Felonies  in  ferving  faretgnjiatesy  which  fervice  is  ge- 
nerally inconfiflent  with  allegiance  to  one's  natural  prince, 
are  retrained  and  puniflied  by  flatute  3.  Jac.  I.  c.  4.  which 
makes  it  felony  for  any  perfon  v/hatever  to  go  out  of  the  realm, 
to  ferve  any  foreign  prince,  without  having  firft  taken  the 
oath  of  allegiance  before  his  departure.  And  it  is  felony  alfo 
for  any  gentlemianj  or  perfon  of  higher  degree,  or  who  hath 
borne  any  ofKce  in  the  army,  to  go  out  of  the  realm  to  ferve 
fuch  foreign  prince  or  flate,  without  previoufly  entering  into 

'  See  Vol.  I.  pag.  334, 


and  imprifonment  for  any  time,  at  the  difcretion  of  the  judge, 
not  more  than  for  one  year,  under  the  18  Elt%,  c»  7.  s*  3.  By 
the  19  Geo.  II L  c,  74. 

Burning  in  the  hand  may  be  changed  at  the  difcretion  of  the 
^udge  into  a  fine,  or  whipping  not  more  than  t|;iree  times.     See 
p.  372  pojl 

(4)  This  fmtute,  by  the  39  Geo.  IIL  c.  74.  is  revived  and  made 
perpftuaL 

a  bond 
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a  bond  wltli  two  fureties,  not  to  be  reconciled  to  the  fee  of 
Rome,  or  enter  into  any  confplracy  againfl:  his  natural  love- 
reign.  And  fartlier,  by  ftatute  9  Geo.  II.  c.  30.  enforced  by 
ftatute  29  Geo.  II.  c.  17.  if  any  fubjeft  of  Great  Britain 
fhall  enlift  himfelf,  or  if  any  perfon  fliall  procure  hlni  to 
be  enlifted,  in  any  foreign  fcrvice,  or  detain  or  embnrk  hiiii 
for  that  purpofe,  without  licence  under  the  king's  fign 
manual,  he  fhall  be  guilty  of  felony  without  benefit  of 
clergy  :  but  if  the  perfon,  fo  enlifted  or  enticed,  ihall  dlf- 
cover  his  feducer  within  fifteen  days,  fo  as  he  may  be  ap- 
prehtinded  and  convi6):ed  of  the  fame,  he  fliall  be  indem- 
nified. By  ftatute  29  Geo.  II.  c.  17.  it  is  moreover  enabled, 
that  to  ferve  under  the  French  king,  as  a  military  officer, 
(hall  be  felony  without  benefit  of  clergy  ;  and  to  enter  into 
die  Scotch  brigade  in  the  Dutch  fervice,  without  previoufly 
taking  the  oaths  of  allegiance  and  abjuration,  (hall  be  a  for-- 
feiture  of  500  /. 

4.  Felony  by  imhezzling  or  dejlrc^ing  the  king's  armour 
or  warlike  Jlores^  is,  in  the  firft  place,  fo  declared  to  be  by 
ftatute  31  Eliz.  c.  4.  which  enacts,  that  if  a.ny  perfon 
having  the  charge  cr  cuftody  of  the  king's  armour,  ordi- 
nance, ammunition,  or  habiliments  of  war ;  or  of  any 
viftual  provided  for  vlftyalling  the  king's  foldiers  or  ma- 
riners ;  fhall,  either  for  gain,  or  to  impede  his  Majcfty^s 
fervice,  imbezzle  the  fame  to  the  value  of  twenty  fliillings,  r  ^^^  -^^ 
fiich  ofTcnce  fliall  be  felony.  And  the  ftatute  22  Car.  II. 
c.  5.  takes  away  the  benefit  of  clergy  from  this  offence, 
and  from  ftealing  the  king's  naval  ftores  to  tlie  value  of 
twenty  flilllings  \  with  a  power  for  the  judge,  after  fen- 
tence,  to  tranfport  the  otu^nder  for  feven  years.  Other  in- 
ferior imbezzlements  and  mifdemefnors,  that  fall  under 
this  denomination,  are  punlflied  by  ftatutes  9  &  ro 
W.  III.  C.41.  I  Geo.  I.  c.  25.  9Geo.I.  c.  8.  &  17  Geo.  IL 
c.  40.  with  fine,  corporal  puniiliment,  and  imprifonment. 
And  by  ftatute  12  Geo.  TIL  c.  24.  to  fet  on  iire,  burn,  or  " 
deftroy  any  of  his  majefty's  fhips  of  war,  whether  built, 
building,  or  repairing  -,  or  any  of  the  king's  arfenals,  ma- 

7  gazlnes, 


rc2  Public  Book  IV. 

gazinesj  dock-yards,  rope-yards,  or  viftualling  ofHces,  or 
materials  thereunto  belonging  ;  or  military,  naval,  or  vic- 
tualling jfloree,  or  ammunition ;  or  caufing,  aiding,  pro- 
curing, abetting,  or  rvfTifting  in,  fach  ofFence  ^  {hall  be  fe- 
lony without  benefit  of  ckrgy, 

5.  Desf.rtion  from  the  king's  armies  in  time  of  war, 
whether  by  land  or  fea,  in  England  or  in  parts  beyond  the 
feas,  is  by  the  ftandinglaws  of  the  land  (exclufive  of  the  an- 
nual acls  of  parliament  to  punifh  mutiny  and  defcrtion)  and 
particularly  by  ftatute  18  Hen.  VI.  c.  19.  and  5  EIIz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the 
ftatute  2  &3  Edw.  VL  c.  2.  clergy  is  taken  away  from 
fuch  deferters,  and  the  offence  is  made  triable  by  the  juf- 
tices  of  every  fhire.  The  fame  ftatutcs  punifh  other  in- 
ferior military  offences  with  fines^  imprifonmenr,  awd  other 
penalties  (5). 


(5)  To  this  claf?  of  felonies  injurious  to  the  king's  preroj^ative 
may  be  added  two  felonies  lately  created  by  the  legiflature,  who 
thought  it,  expedient  to  reprefs  the  attempts  of  mifchievous  and 
difaHeCted  perfons  by  tranfportation  or  capital  punilhment.  The 
37  Geo.  III.  c.  70.  enacls,  that  if  any  perfon  Ihall  nialiciouily 
and  adviiedly  endeavour  to  feduce  any  perfon  ferving  in  his  ma- 
jeily's  fervice  by  fee^  or  land  from  his  duty  and  allegiance,  or  to 
incite  any  perfon  to  commit  any  a6t  of  mutiny  or  mutinous  pracr 
^ice,  he  fliall  be  guilty  of  felony,  and  fiaall  fuffer  death  without 
benefit  of  clergy. 

The  crime  wherever  committed  may  be  tried  in  any  county. 

And  by  the  37  Geo.  JIL  c.  123.  it  is  enafted  that  whoever 
ihall  adminifler,  or  caufc  to  be  adminiftered,  or  (hall  be  prefent 
at  and  confenting  to  the  adminillering  of,  or  fliall  take  any  oath 
or  engagement  intended  to  bind  any  perfon  in  any  mutinous  or 
feditious  purpofe,  or  to  belong  to  any  feditious  fociety  or  confede- 
racy, or  to  obey  any  committee,  or  any  perfon,  not  having  legal 
authority  for  that  purpofe,  or  not  to  give  evidence  againft  any 
confederate  or  other  perfon,  or  not  to  difcover  any  unlawful  com- 
bination, or  any  illegal  adl,  or  any  illegal  oath  or  engagement ^ 
ihall  be  guilty  of  f«Iony,  and  may  be  tranfported  for  feven  years. 

Compulfica 
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Compulfion  fiiall  be  no  cxcufe,  unlefs  the  p:!rty  witKin  four  clays 
after  he  has  an  opportunity  difclofe  the  whole  of  th^  caie  to  a 
jullice  of  the  peace,  or  if  a  feaman  or  foldier,  to  his  commanding 
ofliccr.  An  offence  againil  this  a6l  committed  anywliere  may  b(? 
tried  in  any  county,  unlefs  it  be  committed  in  Scotland ;  it  Ihall 
then  be  tried  in  the  criminal  courts  of  that  countiy. 

A  perfon  acquitted  under  either  of  thefe  llatutes  fhall  not  h^ 
profecuted  again  for  the  fame  fa6l  for  high  treafon,  but  thefe 
flatutes  (hall  not  prevent  any  perfon  not  already  tried  under  then^ 
from  being  profecuted  for  high  treafon,  in  the  fayie  maauer  as 
if  they  had  not  been  paffed. 
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CHAPTER     THE     EIGHTH 


OF  PRAEMUNIRE, 


A  THIRD  fpecies  of  ofFence  more  immediately  afFefling 
'^-^  the"  king  and  his  government,  though  not  fubjeft  to 
capital  punifhment,  is  that  of  praemunire :  fo  called  from 
the  words  of  the  writ  preparatory  to  the  profecution  thereof : 
^^  praemunire^  facias  A,  BT  caufe  A.  B.  to  be  forewarned 
that  he  appear  before  us  to  anfwer  the  contempt  wherewith 
he  {lands  charged  ;  which  contempt  is  particularly  recited 
in  the  preamble  to  the  writ  ^.  It  took  it's  original  from  the 
exorbitant  power  claimed  and  exercifed  in  England  by  the 
pope,  which  even  in  the  days  of  blind  zeal  was  too  heavy 
for  our  anccftors  to  bear. 

It  may  juflly  be  obferved,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  profeflbrs  better  citizens  as  well  as  better  men,  have 
(when  perverted  and  erroneous)  been  ufualiy  fubverfive  of 
civil  government,  and  been  made  both  the  cloak  and  the  in- 
Itrument  of  every  pernicious  defign  that  can  be  harboured  in 
the  heart  of  man.  The  unbounded  authority  that  was  exer- 
cifed by  the  Druids  in  the  weft,  under  the  influence  of  pagan 
fuperftition,  and  the  terrible  ravages  committed  by  the  Sara- 
cens in  the  eaft,  to  propagate  the  religion  of  Mahomet,  both 
witnefs  to  the  truth  of  that  antient  univerfal  obfervation,  that 
in  all  ages  and  in  all  countries,  civil  and  ecclefiaflical  tyranny 

*  Alarbaraus  word  ^ox praejnoneri  (i).         b  Old  Nat.  Brev.  loi.  (dU.  1534. 

( I )  Praemiinloj  in  law-latin,  is  ufed  in  all  its  tenfes  and  parti- 
ciples,  for  pragmcneo  or  cito,     Ducange  Glof. 
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ire  mutually  produ£live  of  each  other.     It  is  therefore  the 
rlory  of  the  church  of  England,  that  flie  inculcates  dueobe- 
Hence  to  lawful  authority,  and  hath  been  (as  her  prelates  on 
I  trying  occaGon  once  expreffed  it*^)  in  her  principles  and  [  104  ] 
jradice  ever  moft  unqueftionably  loyal.     The  clergy  of  her 
3erfuafion,  holy  in  their  do6lriues  and  unblemlflied  in  their 
ives  and  converfation,  are  alfo  moderate  in  their  ambition, 
md  entertain  juft  notions  of  the  ties  of  fociety  and  the  rights 
Df  civil  government.     As   in  matters  of  faith  and  morality 
they  acknowlege  no  guide  but  the  fcriptures,  fo,  in  matter* 
oi  external  poHty  and  of  private  right,  they  derive  all  their 
title  from  the  civil  magiftrate  ;  they  look  up  to  the  king  ai» 
their  head,  to  the  parliament  as  their  law-giver,  and  pride 
themfelves  in  nothing  more  juftly,  than  in  being  true  mem- 
bers of  the  church,  emphatically  by  law  eftablidied.  Where- 
as the  notions  of  ecclefiaftical  liberty,  in   thofe  who  differ 
from  them,  as  well  in  one  extreme  as  the  other,  (for  T  hers 
only  fpeak  of  extremes,)  are  equally  and  totally  deilruclive  of 
thofe  ties  and  obligations  by  which  all  fociety  is  kept  together; 
equally  encroaching  on   thofe  rights,  which  reafon   and  the 
original  contra6l.of  every  free  ilatc  in  the  univerfe  have  veiled 
in  the  fovereign  power ;  and  equ?illy  aiming  at  a  diflin£l  in- 
dependent fupremacy  of  their  own,  where  fpiritual  men  and 
fpirltual  caufes  are  concerned.     The  dreadful  efteas  of  fuch 
a  religious  bigotry,  when  aftuated  by  erroneous  principles^ 
even  of  the  proteftant  kind,  are  fufficiently  evident  from  the 
hiftory  of  the   anabaptifts   m  Germany,  the   covenanters  in 
Scotland,  and    that   deluge    of   feaarles    in    England,  who 
murdered  their  fovereign,  overturned  the  church  and  mo- 
narchy, fhook  every  pillar  of  law,  juilice,  and  private  pro- 
perty, and  moft  devoutly  eftabliflied  a  kingdom  of  the  faints 
in  their  ftead.     But  thefe  horrid  devallations,  the  effefts  of 
mere  madnefs,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent    and    tumultuous,    were  but    of    a    fhort  duration. 
Whereas  the  progrefs  of  the  papal  policy,  long  afluated  by 
the  fteady  counfels  of  fuccefTive  pontiffs,  took  deeper  root, 
and  was  at  length  in  fome  places  with  difficulty,  in  others 
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never  yet,  extirpated.  For  this  we  might  call  to  witnefs  the 
black  ratngues  of  the  jefuits,  fo  lately  triumphant  over 
Chnltendom,  but  now  univerfally  abandoned  by  even  the 

r  .  .  1°™^"  *'''^'"''''  P'^'^^"  '•  ^"^  '^^  ^"»Je^^  '>f  OUT  prefent 
I  105  ]  chapter  rather  leads  us  to  confider  the  vaft  ftrides  which 
were  formerly  made  in  this  kingdom  by  the  popifh  clergy  j 
how  nearly  they  arrived  to  efFefting  their  grand  defign  ; 
lome  few  of  the  means  they  made  ufe  of  for  eftablifting 
their  plan ;  and  how  almoft  all  of  them  have  been  dr^feated 
or  converted  to  better  purpofes,  by  the  vigour  of  our  free 
conltitution,  and  the  wifdom  of  fucceffive  parliaments. 

Ttte  antlent  Britifli  church,  by  whomfoever  planted,  was 
a  ftranger  to  the  bifliop  of  Rome,  and  all  his  pretended  au- 
thonty.  But  the  pagan  Saxon  invaders  having  driven  the 
profelTors  of  chriitianity  to  the  remotelt  corners  of  our  illand, 
their  own  converfion  was  afterwards  effeaed  by  Auguftin  the 
monk,  and  other  miirionaries  from  the  court  of  Rome.  This 
naturally  introduced  fome  few  of  the  papal  corruptions  In 
pomt  of  faith  and  doftrlne  ;  but  we  read  of  no  civil  autho- 
my  claimed  by  the  pope  in  thefe  kingdoms,  till  the  aera  of 
the  Gorman  conqueft  :  when  the  then  reigning  pontiff  hav. 
nig  favoured  duke  William  in  his  projeacd^invafion,  by 
bleffing  his  hoft  and  confecrating  his  banners,  he  took  that 
opportunity  alfo  of  eanblilhing  his  fpirltual  encroachments  ; 
and  was  even  permitted  fo  to  do  by  the  policy  of  the  con- 
queror,  m  order  more  elFeaually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prelates;  prelates,  who,  being 
bred  abroad  m  the  doarine  and  praaice  of  flavery,  had  con- 
traaed  a  reverence  and  regard  for  it,  and  took  a  pleafure  in 
nvettmg  the  chains  of  a  free-born  people. 

The  moft  ftable  foundation  of  legal  and  rational  govern- 
ment is  a  aue  fubordination  of  rank,  and  a  gradual  fcale  of 
aucnonty  ;  and  tyranny  alfo  itfelf  Is  moft  furely  fupported  by 
a  regular  increafe  of  defpotifm,  rifing  from  the  Have  to  the 
fultan  :  with  this  difference  however,  that  the  meafure  of 
obedience  in  the  one  is  grounded  on  the  principles  of  fociety, 
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and  is  extended  TiO  farther  than  reafon  and  neceflity  will 
warrant  :  in  the  other  it  is  limited  only  by  abfolute  v/ill  and 
pleafure,  without  permitting  the  inferior  to  examine  the  title 
upon  which  it  is  founcied.  More  effc(StualIy  therefore  to  en- 
flave  the  confciences  and  minds  of  the  people,  the  Romifli 
clergy  themfelves  paid  the  mod  implicit  obedience  to  their  [  io5  3 
own  fuperiors  or  prelates  ;  and  they,  in  their  turns,  were  as 
blindly  devoted  to  the  will  of  the  fovereign  pontiff,  whofe 
declfions  they  held  to  be  infallible,  and  his  authority  co- 
extenfive  with  the  chrlitian  world.  Hence  his  legates  a  latere 

o 

were  introduced  into  every  kingdom  of  Europe,  his  bulles 
and  decretal  epiftles  became  the  rule  both  of  faith  and  dif- 
cipline,  his  judgment  was  the  final  refort  in  all  cafes  of 
doubt  or  difficulty,  his  decrees  were  enforced  by  anathemas 
and  fpiritual  cenfures,  he  dethroned  even  kings  that  were 
refraftory,  and  denied  to  whole  kingdoms  (when  undutiful) 
the  exercife  of  chriftlan  ordinances,  afid  the  benefits  of  the 
gofpel  of  God. 

But,  though  the  being  fpiritual  head  of  the  church  was  a 
thing  of  great  found,  and  of  greater  authority,  among  men 
of  confcience  and  piety,  yet  the  court  of  Rome  was  fully 
apprized  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintaJned  without  property  ;  and  therefore  it's  attention 
began  very  early  to  be  rivetted  upon  every  meihod  that  pro- 
mifed  pecuniary  advantage.  The  dodrine  of  purgatory  was 
introduced,  and  with  it  the  purchafe  of  mafles  to  redeem  the 
fouls  of  the  deceafed.  New-fangled  offences  v/ere  created^ 
and  indulgences  were  fold  to  the  wealthy,  for  hberty  to  fin 
without  danger.  The  canon  law  took  cognizance  of  crimes, 
injoined  penance  pro  falute  animae^  and  commuted  that  pe- 
nance for  money.  Non-refidence  and  plu-aiities  among  the 
clergy,  and  marriages  among  the  laity  related  within  the 
feventh  degree,  were  ftriaiy  prohibited  by  canon ;  but  dlfpen^ 
fations  were  feldom  denied  to  thofe  who  could  afford  to  buy 
them.  In  (hcrt,  all  the  wealth  of  chriftendom  was  gradually 
drained  by  a  thoufaud  channels,  into  the  coffers  of  the  holy  fee. 

The 
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The  eftabllfhment  nlfo  of  the  feodal  fyftem  in  moit  of  the 
governments  of  Europe,  whereby  the  lands  of  all  private  pro- 
prietors v^^ere  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Rome  for  ufurping  a  fimilar  authority  overall 
the  preferments  of  the   church  ^  which  began  firft  in  Italy, 
and  gradually  fpread  itfelf  to  England.     The  pope  became  a 
£  107  ]  feodal  lord  ;  antl  all  ordinary  patrons  were  to  hold  their  right 
of  patronage,  under  this  univerfal  fuperior.     Eftates  held  by 
feodal  tenure,  being  originally  gratuitous  donations,  were  at 
that  time  denominated  beneficia  ;  their  very  name  as  well  as 
conllitution  was  borrowed,  and  the  care  of  the  fouls  of  a 
parifli  thence  came  to  be  denominated  a  benefice.     Lay  fees 
were  conferred  by  inveftiture  or  delivery  of  corporal  pofftffion; 
and  fpiritual  benefices,  which  at  firfl  were  univerfally  dona- 
tive, now  received  in  like  manner  a  fpiritual  inveftiture,  by 
inftitution  from  the  bifliop,  and  indudion  under  his  autho- 
rity.    As  lands  efcheated  to  the  lord,  in  defect  of  a  legal  te- 
nant, fo  benefices  lapfed  to  the  bifliop  upon  non-prefcntation 
by  the  patron,  in  the  nature  of   a  fpiritual  efcheat.     The 
annual  tenths  collected  from  the  clergy  were  equivalent  to  the 
feodal  render,  or  rent  referved  upon  a  grant ;  the  oath  of  ca- 
nonical obedience  was  copied  from  the  oath  of  fealty  required 
from  the  vafal  by  his  fuperior  •,  and  the  primer  feififis  of  our 
military  tenures,  whereby  the  firfl  profits  of  an  heir's  eftate 
were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  an 
cxa£lion  of  firft-fruits  from  the  beneficed  clergy.      And  the 
occafional  aids  and  talliages,  levied  by  the  prince  on  his  va- 
fals,  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his 
legates  a  latere^  peter-pcnce  and  other  taxations. 

At  length  the  holy  father  went  a  ftep  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  referved  to  himfelf,  by 
Ills  own  apoftolical  authority^,  ihe  prefentation  to  all  bene- 
fices which  became  vacant  while  the  incumbent  was  attend-^ 
Ing  rhe  court  of  Rome  upon  any  occafjon,  or  on  his  journey 
thither,  or  back  again  ^  and  moreover  fuch  alfo  as  became 
vacant  by  his  promotion  to  a  biflioprick  or  abbey  :  "  etiamfi 
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"  ad  ilia  perfonae  confueverint  et   clehuerint  per  eUEllonem   ant 
«'  qutmvis  aluim  rnodinn  njfumi''     And  this  laft,  the  canonifts 
tlcclared,  was  no  detriment  at  all  to  the  patron,  being  only- 
like  the  change  of  a  life  in  a  feodal  eftate  by  the  lord.    Dif- 
penfations  to  avoid  thefe  vacancies  begat  the  doftrine  of  com- 
mendanis  :  and  papal  provifions  were  the  previous  nomination 
to  fuch  benefices,  by  a  kind  of    anticipation,  before    they 
became  aftually  void:  though  afterwards  indifcriminatelyap-  r  j^g  -i 
plied  to  any  right  of  patronage  exerted  or  ufurped  by  the  pope. 
In  confcqucnce  of  which  the  heft  livings  were  filled  by  Italian 
and  iDther  foreign  clergy,  equally  unfkilled  in  and  adverfe  to 
the  laws  and  conftitutlon  of  England.     The  very  nomination 
to  bifhopricks,  that  antient  prerogative  of  the  crown,  was 
wrefted  from  king  Henry  the  firfl,  and  afterwards  from  his 
fucceflbr  king  Jolm  ;  and  feemingly  indeed  conferred  on  the 
chapters  belonging  to  each  fee  :  but  by  means  of  the  frequent 
appeals  to  Rome,  through  the  intricacy  of  the  laws  which 
regulated   canonical  eledions,  was  eventually  vefted  in  the 
pope.     And,  to  fum  up  this  head  with  a  tranfadion  moft 
unparalleled  and  aftonlfliing  in  it's  kind,  pope  Innocent  III. 
had  at  length  the  efFrontery  to  demand,  and  king  John  had 
themeannefs  to  confcnt  to,  a  refignation  of  his  crown  to  the 
pope,  whereby  England  was  to  become  for  ever  St.  Peter's 
patrimony  ;  and  the  daftardly  monarch  re-accepted  his  fceptre 
from  the  hands  of  the  papal  legate,  to  hold  as  the  vafal  of  the 
holy  fee,  at  the  annual  rent  of  a  thoufand  marks. 

Another  engine  fet  on  foot,  or  at  leaft  greatly  improved, 
by  the  court  of  Rome,  was  a  mafter-piece  of  papal  policy. 
Not  content  with  the  ample  provifion  of  tithes,  which  the 
law  of  the  land  had  given  to  the  parochial  clergy,  they 
endeavoured  to  grafp  at  the'lands  and  inheritances  of  the  king- 
dom, and  (had  not  the  legillature  withftood  them)  would  by 
this  time  have  probably  been  mafters  of  every  foot  of  ground 
in  the  kingdom.  To  this  end  they  introduced  the  monks  of 
the  Benediaine  and  other  rules,  men  of  four  and  auftere 
religion,  feparated  from  the  world  and  it's  concerns  by  a  vow 
of  perpetual  celibacy,  yet  fafcinating  the  minds  of  the  people 
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by  pretences  to  extraordinary  f^nCtity,  while  all  their  aim 
was  to  aggrandize  the  power  and  extend  the  influence  of  their 
grand  fupcrior  thepope.  And  as,  in  thofe  times  of  civil  tumult, 
great  rapines  and  violence  were  daily  committed  by  overgrov/n 
lords  and  their  adherents,  they  were  taught  to  believe,  that 
foundine;  ^  monaftery  a  little  before  their  deaths  woula  atone 
for  a  life  of  incontinence,  diforder,  and  bloodflied.     Hence 
innumerable  abbeys  and  religious  houfes  were  built  v/lthin  a 
[   109  ]  century  after  the  conqueft,  and  endowed,  not  only  with  the 
tilliCG  of  pal  iflic.^  \\  hich  were  raviflied  from  the  fecular  clergy, 
but  alfo  Willi  lands,  manors,    Icrdlhips,  and  extenfive  baro- 
nies.    And  the  doftrine  inculcated  was,   that  whatever  was 
fo  <Tlven  to,  or  purchafed  by,  the  monks  and  friars,  was  con- 
fecrated  to  God  himfclf  ',  and  that  to  alienate  or  take  it  away 
was  no  lefj  than  the  iiu  of  facrilege. 

I   MiGHr  here   have    enlarged  upon  other   contrivances, 
which  vvill  occur  to  tl;c  recolleaion  of  the  reader,  fet  on  foot 
by  the  court  of  Rome,  for  effecting  an  entire  exemption  ot 
u's   clcr(ry  from  any  intercourfe  with  the  civil  magiftrate  : 
inch  as  \hc  fei^aratlon  of  the  ecclefiadical  court  from  the 
temporal  •,  the  appointment  of  it's  judges  by  merely  fpiritual 
authoritv,  without  any  interpofition    from    the   crown;  the 
excluhvc  jurifdiclion  it  claimed  overall  ecclefiaflical  perfons 
?i'.ul  caufes  •,  and  ih^ privileglum  clericcilc,  or  benefit  of  clergy, 
which  delivered  ail  clerks  from  any  trial  or  punifhment  ex- 
^     cept  before  tlicirown  tribunal.    But  tlie  hiilory  and  progrefs 
of  ecclefiailieal  courts  ""^  as  well  as  of  purchafes  in  mortmain  ', 
have  already  been   fully  difcuiled  in  the  preceding  volume  : 
and  we  ihall  have  an  opportunity  of  examining  at  large  the 
nature  of  i\\t  privileglinn  clr.icak  hi  the  progrefs  of  the  prefent 
book.     And  therefore  I   (hall  only  obferve  at  prefent,  that 
iTotwithftanding  this  plan  of  pontifical  power  was  fo  deeply 
httd,  and  fo  indefatigably  purfued  by  the  unwearied  politics 
of  the  court  of  Rome  through  a  long  fuccefuon  of  ages;  not- 
withilaiiding  it  was  poliihed  and  improved  by  the  united  en- 
deavours of  a  body  of  men,  who  engrofied  all  the  learning  of 
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Europe  for  centuries  together ;  notwlthflanding  it  was  firmly 
and  refolutely  executed  by  perfons  the  bed  calculated  for 
eftablifliing  tyranny  and  defpotifm,  beuig  fired  with  a  bigoted 
enthufiafm,  (which  prevailed  not  only  among  the  weak  and 
fimple,  but  even  among  thofe  of  the  bed  natural  and  acquired 
endowments,)  unconnected  with  their  fellow-fubjcas,  and 
totally  indifferent  what  might  befal  that  pofterity  to  which 
they  bore  no  endearing  relation  : — yet  it  vanifiied  into  no- 
thing, when  the  eyes  of  the  people  were  a  little  ealight-ened,  [  lio  ] 
and  they  fet  themfelves  with  vigour  to  oppofe  it.  So  vain 
and  ridiculous  is  the  attempt  to  live  in  focicty,  without 
acknowledging  the  obligations  w^hich  it  lays  us  under;  and  to 
affccl  an  entire  independence  of  that  civil  ftate,  which  pro- 
tects us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  defpifing  the  laws  of  tlie  community. 

Having  thus  in  fome  degree  endeavoured  to  trace  out  the 
original  and  fubf<^qucnt  progrefs  of  the  papal  ufurpations  in 
England,  let  us  nov/  return  to  the  ftatutes  oipraemwilre^  which 
were  framed  to  encounter  this  overgrown  yet  increafing  evil. 
Kmg  Edward  1.  a  wife  and  magnanimous  prince,  fet  himfelf 
in  earneft  to  fliake  ofF  this  fervile  yoke  ^,    He  would  not  fuf- 
fer  hisbifliops  to  attend  a  general  council,  till  they  had  fworri 
not  to  receive  the  papal  benediaion.     He  made  light  of  all 
papal  bulles  and  proceffes  :  attacking  Scotland  in  defiance  o£ 
one  ;  and  feifing  the  tcmporalties  of  his  clergy,  w^ho   under 
pretence  of  another  refufed  to  pay  a  tax  impofed  by  parlia- 
ment.    He  ftrengthened  the  flatutes  of  mortmain  ;  thereby 
clofing  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  fwallov/ed.     And,  one  of  his  fub- 
jeds  having  obtained  a  bulle  of  excommunication  againfl: 
another,  he  ordered  him  to  be  executed  as  a  traitor,  a(^cord- 
ing  to  the  antient  law  ^     And  in  the  thirty-fifth  year  of  his 
reign  was  made  the  firft  ftatute  againft  papal  provifions,  being, 
according  to  fir  Edv/ard  Coke  S  the  foundation  of  all  the  fuC 
fequent  ftatutes  oi' praemunire ^  which  we  rank  as  art  offence 
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immediately  againft  the  king,  becaufe  every  encouragement  of 
the  papal  power  is  a  diminution  of  the  authority  of  the 
crown. 

In  the  weak  reign  of  Edward  the  fecond  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  with- 
ftood  him  5  and  it  was  one  of  the  principal  articles  charged 
againft  that  unhappy  prince,  that  he  had  given  allowance  to 
the  buUes  of  the  fee  of  Rome.     But  Edward  the  third  was  of 
a  temper  extremely  different :  and  to  remedy  thefe  incon- 
[  ill  ]  veniences  firft  by  gentle  means,  he  and  his  nobility  wrote  an 
cxpoftulation   to   the  pope  :  but   receiving   a  menacing  and 
contemptuous  anfwer,  withal  acquainting  him,  that  the  Em- 
peror,  (who  a  few  years  before  at  the  diet  of  Nuremberg, 
A,D.  1323,  had  eftabliflied  a  law  againft  provifions  ^,)  and 
alfo  the  king  of  France,  had  lately  fubmitted  to  the  holy  fee  ; 
the  king  replied,  that  if  both  the  Emperor  and  the  French 
king  fliould  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,    in  defence    of  the  liberties  of   the  crown. 
Hereupon  more  ftiarp  and  penal  laws  were  devifed  againft 
provifors  \  which  enadl  feverally,  that  the  court  of  Rome  fliall 
not  prefent  or  collate  to  any  biftioprick  or  living  in  England  ; 
and  that  whoever  difturbs  any  patron  in  the  prefentation  to  a 
living  by  virtue  of  a  papal  provifion,  fuch  provifor  fhall  pay 
fine  and  ranfom  to  the  king  at  his  will,  and  be  imprifoned 
till  he  renounces  fuch  provifion  :  and  the  fame  puniftiment 
is  infliaed  on  fuch  as  cite  the  king,  or  any  of  his  fubjefts, 
to  anfwer  in  the  court  of  Rome.     And  when  the  holy  fee 
refented  thefe  proceedings,  and  pope  Urban  V.  attempted  to 
revive  the  vafalage  and  annual  rent  to  which  king  John  had 
fubjefted  his  kingdom,  it  was  unanimouily  agreed  by  all  the 
eftates  of  the  realm  in  parliament  affembled,  40  Edw.  III. 
that  king  John's  donation  was  null  and  void,  being  without 
the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath  :  and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope,  flaould  endeavour  by  procefs  or  otherwife  to 

k   Mod.  Un,  Hift.  xxix.  293.  ft.  I.   c.  i.     38  Edw.  III.    ft.  I.  c.  4. 

*  Slat,  25  Edw.  III.  ft.  6.   27  Edw.  III.     &  ft.  2.  c.  r,  2,  3,  4- 
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maintain  thefe  ufurpations,  they  would  refifl  and  withftand 
him  with  all  their  power  "^. 

In  the  reign  of  Richard  the  fecond,  it  was  found  necef- 
fary  to  Iharpen  and  ftrengthen  thefe  laws,  and  therefore  it 
was  enabled  by  ftatutes  3  Ric.  11.  c.  3.  and  7  Ric.  11.  c.  12. 
firfl,  that  no  alien  (hould  be  capable  of  letting  his  benefice 
to  farm :  in  order  to  compel  fuch,  as  had  crept  in,  at  leaft  to 
refide  on  their  preferments :  and,  afterwards,  that  no  alien 
fhould  be  capable  to  be  prefcnted  to  any  ecclefiaflical  prefer-  1112] 
ment,  under  the  penalty  of  the  ftatutes  of  provifors.  By  the 
ftatute  12  Ric.  II.  c.  15.  all  liegemen  of  the  king,  accepting 
of  a  living  by  any  foreign  provifion,  are  put  out  of  the  king's 
protetlion,  and  tlie  benefice  made  void.  To  which  the  fta- 
tute 13  Ric.  II.  ft.  2.  c.  2.  adds  banifhment  and  forfeiture  of 
lands  and  goods  :  and  by  c.  3.  of  the  fame  ftatute,  any  perfon 
bringing  over  any  citation  or  excommunication  from  beyond 
fea,  on  account  of  the  execution  of  the  foregoing  ftatutes  of 
provifors,  (hall  be  imprifoned,  forfeit  his  goods  and  lands, 
and  moreover  fuffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  thefe  ftatutes  the  words 
praemunire  facias  y  being  (as  we  faid)  ufed  to  command  a  ci* 
tation  of  the  party,  have  denominated  in  common  fpeech  not 
only  the  writ,  but  the  offence  itfelf  of  maintaining  the  papal 
power,  by  the  name  of  praemunire.  And  accordingly  the 
next  ftatute  I  fliall  mention,  which  is  generally  referred  to 
by  all  fubfequent  ftatutes,  is  ufually  called  the  ftatute  of 
praemunire.  It  is  the  ftatute  16  Ric.  II.  c.  5.  which  enafls, 
that  whoever  procures  at  Rome,  or  elfewhere,  any  tranfla- 
tions,  proceffes,  excommunications,  bulles,  inftruments,  or 
other  things  which  touch  the  king,  againft  him,  his  crown, 
and  realm,  and  all  perfons  aiding  and  affifting  therein,  (hall 
be  put  out  of  the  king's  proteftion,  their  lands  and  goods  for- 
feited to  the  king's  ufe,  and  they  (hall  be  attached  by  thehr 
bodies  to  anfwer  to  the  king  and  his  council :  or  prdcefs  of 

»  Seld.  inYlei,  10,  4. 
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praemunire  facias  fnall  be  made  out  agalnft  them,  as  In  other 
cafes  of  provifors. 

By  the  ftatute  2  Hen.  IV.  c.  3.  all  perfons  who  accept  any 
provifion  from  the  pope,  to  be  exempt  from  canonical  obe^ 
aience  to  their  proper  ordinary,  are  alfo  fubjcaed  to  the 
penalties  of  praemimirc.  And  this  is  the  laft  of  pur  antlent 
ftatutes  touching  this  offence  •,  the  ufurped  civil  power  of  the 
bifhop  of  Rome  being  pretty  well  broken  down  by  thefe  fta- 
tutes, as  his  ufurped  religious  power  was  in  about  a  century 
afterwards;  the  fplrit  of  the  nation  being  fo  much  railed 
[113]  againft  foreigners,  that  about  this  time,  in  the  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  for  foreign  monks, 
were  fupprtffed,  and  their  lands  given  to  the  crown.  And 
no  farther  attempts  were  afterwards  made  in  fupport  of  thefe 
foreign  jurifdidtions. 

A  LEARNED  writer,  before  referred  to,  is  therefore  greatly 
niiftaken,  when  he  fays  ^  that  in  Henry  the  fixth's  time  the 
archbiOiop  of  Canterbury  and  other  bifliops  offered  to  the 
king  a  large  fupply,  if  he  would  confent  that  all  Uws  againft 
provifors,  and  efpeclally  the  ftatute  16  Ric.  II.  might  be  re- 
pealed ;  but  that  this  motion  was  rejeded.     This  accottnt  is 
incorrea  in   all  it's  branches.     For,  firft,  the  application, 
^vhich  he  probably  means,  was  made  not  by  the  biQiops  only, 
but  by  the  unanimous  confent  of  a  provifional  fynod,  affcm- 
bled  in  I4S9,  ^  ^  Hen.  VI.  that  very  fynod  which  at  the  fame 
time  refufcd  to  confirm  and  allow  a  papal  bulle,  which  then 
xvas  laid  before  them.     Next,  the  purport  of  it  was  not  to 
procure  a  repeal  of  the  ftatutes  againft  provifors,  or  that  of 
Richard  II.  in  particular ;  but  to  requeft  that  the  penalties 
thereof,  which  by  forced  conftruaion  were  applied  to  all 
that  fued  in  the  fpiritual,  and  even  in  many  temporal,  courts 
of  this  realm,  might  be  turned   againft  the  proper  objcas 
only,  thofe  who  appealed  to  Rome,  or  to  any  foreign  jurif- 
(diaions  :  the  tenor  of  the  petition  being,  ''  that  thofe  penal- 
«  ties  (hould  be  taken  to  extend  only  to  thofe  that  com- 

»  Dav.   96. 
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•*  mcnccd  any  fnits  or  procured  any  writs  or  public  Inriiumcnts 
^^  at  Rome  or  clfcsvlicrc  out  of  England-,  and  that  no  one 
"  lliould  be  profecuted  upon  that  ftatutc  for  any  fult  in  the 
"  fpiritual  courts  or  lay  jurifdl<£lions  of  tliis  kingdom/' 
Laftly,  the  motion  was  fo  far  from  being  rcjecied,  that 
the  king  promifed  to  recommend  it  to  the  next  parliament, 
and  in  the  mean  time  that  no  one  fliould  be  moleiled  upon 
this  account.  And  the  clergy  were  fo  fatisfied  with  their 
fuccefs,  tliat  they  granted  to  the  king  a  whole  tenth  upon 
this  occafion  ^. 

And  indeed  fo  far  was  the  archblfliop,  who  prefided  In  r 
this  fynod,  from  countenancing  the  ufurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  fn-m  oppofer  of  it. 
And,  particularly  in  the  reign  of  Henry  the  fifth,  he  pre- 
vented the  king's  uncle  from  being  then  made  a  cardinal,  and 
legate  a  Intert'  from  the  pope  ;  upon  the  mere  principle  of 
it's  being  within  tlie  mifchlef  of  papal  provifions,  and  dero^^^a- 
tory  from  the  liberties  of  the  EngliOi  church  and  nation. 
For,  as  he  exprefled  himfelf  to  the  king  in  his  letter  ui^on 
that  fubje£l,  <*  he  was  bound  to  oppofe  it  by  his  ligeance, 
"  and  alfo  to  quit  himfelf  to  God,  and  the  church  of  this 
"  land,  of  which  God  and  the  king  had  made  him  governor/' 
This  was  not  the  language  of  a  prelate  addifted  to  the  llavery 
of  the  fee  of  Rome ;  but  of  one  who  was  indeed  of  princi- 
ples fo  very  oppofite  to  the  papal  ufurpations,  that  in  the  year 
preceding  this  fynod,  17  Hen.  VI.  he  refufed  to  confecratea 
billiop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV.  A 
conduct  quite  confonant  to  his  former  behaviour,  in  6  Hen. 
VI.  when  he  refufed  to  obey  the  commands  of  pope  Martin 
V.  who  had  required  him  to  exert  his  endeavours  to  repeal 
the  ftatute  of  praemiwire  (*^  execrahile  illudjlatuium^^  as  the 
holy  father  phrafes  it)  ;  which  refufal  fo  far  exafperated  the 
court  of  Rome  againft  him,  that  at  length  the  pope  iflued  a 
bulle  to  fufpend  him  from  his  office  and  authority,  which  the 
^rchbifhop  difregarded,  and  appealed  to  a  general  council,. 
Aiid  fo  fenfible  were  the  nation  of  their  primate's  merit,  that 

•  Wilk,  Conal.  Mag,  But.  IIL  553, 
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the  lords  fplritual  and  temporal,  and  alfo  the  univerfity  of 
Oxford,  wrote  letters  to  the  pope  in  his  defence  ;  and  the 
houfe  of  commoais  addreffed  the  king,  to  fend  an  embaffador 
forthwith  to  his  holinefs,  on  behalf  of  the  archbifhop,  who 
had  incurred  the  difpleafure  of  the  pope  for  oppofing  the 
exceflive  power  of  the  court  of  Rome  p. 

L  115  J  This  then  is  the  original  meaning  of  the  offence,  which 
we  CTiW  practnumre ;  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  impevium  in  iniperio^  by  paying  that 
obedience  to  papal  procefs,  which  conftitutionally  belonged  to 
the  king  .alone,  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth:  at  which  time  the  penalties  ol praemunire 
were  indeed  extended  to  more  papal  abufes  than  before  ;  as 
the  kingdom  then  entirely  renounced  the  authority  of  the  fee 
of  Rome,  though  not  all  the  corrupted  doftrines  of  the  Ro- 
man church.  And  therefore  by  the  feveral  ftatutes  of  24  Hen. 
VIII.  c.  \%.  and  25  Hen.  VIII.  c.  19  &  21.  to  appeal  to 
Rome  from  any  of  the  king's  courts,  which,  (though  illegal 
before)  had  at  times  been  connived  at ;  to  fue  to  Rome  for 
any  licence  of  difpenfation  ;  or  to  obey  any  procefs  from 
thence  ;  are  made  liable  to  the  pains  oi praemunire.  And,  in 
order  to  reftore  to  the  king  in  elFeft  the  nomination  of  vacant 
biihopricks,  and  yet  keep  up  the  edablilhed  forms,  it  is  en- 
aded  by  ftatute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chapter  rcfufe  to  ele£l  the  perfon  named  by  the  king,  or  any 
archbifhop  or  bifhop  to  confirm  or  confecrate  him,  they  fliall 
fall  within  the  penalties  of  the  flatutes  oi  praemunire,  Alfo 
by  flatute  5  Eliz.  c.  i.  to  refufe  the  oath  of  fupremacy  will 
incur  the  pains  of  praemunire  ;  and  to  defend  the  pope's  ju- 
rifdi£tion  in  this  realm,  is  a  praemunire  for  the  firft  offence, 
and  high  treafon  for  the  fecond.     So  too,  by  ftatute  13  Eliz. 

P  See  Wilk.  Concil.  Mdg.   Br.  Vol.  fion  ;  if  indeed   it  be    a  digelTion,  to 

III.  pcijjin.  and  Dr.  Duck's  life  of  arch-  fhew  how  contrary  to  ihe  fentinnents  of 

bilhop   Chichele,  who  was  the  prelate  fo  learned  and  piaus  a  prelate,  even  in 

here  fpoken   of,    and  tne   munificent  the  days  of  popery,   tJKjfe  ufurpations 

founderof  All  Soul's  culle^'-e  in  Oxford  :  were,  which  the  ftatutes  of />n/ew2^^^^/re 

in  vindication  of   whofe    rnenncry  the  and  provifurs  were  made  to  retrain. 
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c.  a.  to  import  :inY  ng??us  Deiy  crofles,  beads,  or  other  fuper- 
ftitious  things  pretended  to  be  hallowed  by  the  bifhop  of 
Rome,  and  tender  the  fame  to  be  ufed;  or  to  receive  the  fame 
with  fuch  intent,  and  not  difcover  the  oitender  j  or  if  a  juf- 
tice  of  the  peace,  knowing  thereof,  (hall  not  within  fourteen 
days  declare  it  to  aprivycounfellor ;  theyall  incurs  praemunire. 
But  importing  or  felling  mafs-books,  or  other  popiih  books, 
is  by  ftatute  3  ]ac.  L  c.  5.  §  2,^.  only  liable  to  a  penalty  of 
forty  Ihilljngs.  Laftly  to  contribute  to  the  maintenance  of 
a  jefuit's  college,  or  any  popifh  feminary  whatever,  beyond 
fea;  or  any  perfon  in  the  fame;  or  to  contribute  to  the  main- 
tenance of  any  jefuit  or  popldi  prieft  in  England,  is  by  fta- 
tute 27  Eliz.  c.  2.  made  liable  to  the  penalties  oi praemunire. 

Thus  far  the  penalties  of  praernunire  feem  to  have  kept  [  Il6  j 
within  the  proper  bounds  of  their  original  inftitution,  the  de- 
prefTmg  the  power  of  the  pope  :  but,  they  being  pains  of  no 
inconfiderable  confequcnce,  it  has  been  thought  fit  to  apply 
the  fame  to  other  heinous  offences';  fome  of  which  bear  more, 
and  fome  lef:;,  relation  to  this  original  offence,  and  fome  no 
relation  at  all. 

Thus,  i.  By  the  ftatute  r  &  2  Ph.  &  Mar.  c.  8.  to  moleft  • 
the  poffeffors  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  fixth,  is  a  praemunire.  2.  So 
likewife  is  the  offence  of  ailing  as  a  broker  or  agent  in  any 
ufurious  concraft,  when  above  ten  per  cefit.  intereft  is  taken, 
by  ftatute  13  Eliz.  c.  10.  3.  To  obtain  any  ftay  of  proceed- 
ings, other  than  by  arreft  of  judgment  or  writ  of  error,  in 
any  fuit  for  a  monopoly,  is  likewife  2,  praemunire^  by  ftatute 
21  Jac.  I.  c.  3.  4.  To  obtain  an  exclufive  patent  for  the  folc 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  alfo  2,  praemunire  by  two  fta- 
tutes  :  the  one  16  Car.  I.  c  21.  the  other  i  Jac.  II.  c.  8. 
5.  On  the  abolition,  by  ftatute  12  Car.  II.  c.  24.  of  purvey- 
ance ^,  and  the  prerogative  of  pre-emption,  or  taking  any 
vidual,  beafts,  or  goodp  for  the  king's  ufe,  at  a  ftated  price, 

*3  See  vol.  I.  pas;.  2S7 
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without  coiifcnt  of  the  proprietor,  the  exertion  of  any  fuch 
""  power  for  the  future  was  declared  to  incur  th^e  penalties  of 
fraemwiire.  6.  To  afiert,  malicioufly  and  advifedly,  by  fpeak- 
ing  or  vvriting,  that  both  or  either  houfe  of  parUament  have 
a  legiflative  authority  without  the  king,  is  declared  a  prae- 
mu^dye  by  (latute  1 3  Car.  II.  c.  1.  7.  By  the  habeas  corpus  acl 
alfo,  3  I  Car.  IL  c.  2 .  it  is  a  praemunire^  and  incapable  of  the 
kmg's  pardon,  befides  other  heavy  penalties  \  to  fend  any 
iubie6l  of  this  realm  a  prifoncr  into  parts  beyond  the  feas. 
8.  By  the  ftatute  1  \7.  3c  M.  il.  i.  c.  8.  perfons  of  eighteen 
years  of  age,  refufing  to  take  the  new  oaths  of  allegiance,  as 
well  as  fupremacy,  upon  tender  by  the  proper  magiftrate,  are 
lubje£l  to  the  penalties  of  -^  pracmimirc  (5)-,  and  by  ftatute 
[  II 7  ]  7  &  8  W.  III.  c.  24.  ferjeants,  counfellors,  prociors,  attorneys, 
and  all  officers  of  courts,  pra6lifing  without  having  taken 
the  oaths  of  allegiance  and  fupremacy,  and  fubfcribed  the 
declaration  againft  popery,  are  guilty  of  a  praemunire,  whe- 
ther the  oatlis  be  tendered  or  no.  9.  By  the  ftatute  6  Ann. 
c.  7.  to  aflcrt  malicioufly  and  dircdly,  by  preaching,  teach- 
ing, or  advifed  fpeaking,  that  the  then  pretended  prince  of 
Wales  or  any  perfon  other  than  according  to  the  ads  of  fet- 
tlement  and  union,  hath  any  right  to  the  throne  of  thefe  king- 
doms; or  that  the  king  and  parliament  cannot  make  laws  to 
lim.it  the  defcent  of  the  crown;  fuch  preaching,  teaching,  or 
advifed  fpeaking  is  a  praemujiirc :  as  writing,  printing,  or 
publifhing  the  fame  dodrines  amounted,  we  may  remember, 
to  high  treafon,  10.  By  ftatute  6  Ann.  c-  23.  if  the  afiembly 
of  peers  of  Scotland,  convened  to  eled  their  fixteen  repre- 
fentatives  in  the  Britifli  parhament,  fnall  prefume  to  treat  of 
any  other  matter  fave  only  the  eledlion,  they  incur  the  pe- 
nalties of  a  praerniinhe.  ii.  The  ftatute  6  Geo.  I.  c.  18. 
(enaded  in  the  year  after  the  infamous  fouth  fea  projedhad 

r  See  voJ,  I.  pag.  138.  voj.  III.  png;.  537. 


(5)  By  the  31  Geo.  III.  c.  32.  f  18.  it  is  ciiafted,  that  no 
perion  fhall  be  fummoncd  to  take  the  oath  of  fupremacy,  or  niakQ 
4he  declaraiion  againft  tranfubilantiatloii,  or  be  profecuted.for  not 
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beggared  half  the  nation)  makL-s  nil  unwarrantable  under- 
takings by  unlawful  fubfcriptions^  then  commonly  known  by 
the  names  of  bubbles,  fubjed:  to  the  penalties  of  7i praemunire. 
12.  The  ftatute  J2  Geo  III.  c.  ix.  fubjeils  to  the  penalties 
of  the  ftatute  of  pratmufiire  all  fucli  as  knowingly  and 
wilfully  folemnizc,  afiift,  or  are  prefent  at,  any  forbidden 
nvarringe  of  fueh  of  the  defcendants  of  the  body  cf  king 
George  II.  as  are  by  that  aft  prolilbitetl  to  contract  matri- 
mony \rithout  the  confcnt  of  the  crown  ^ 

Having  thus  inquired  into  tlie  nature  and  fevcrnl  fpccies 

of  praetnunircy  it's   puniftiment  may  be  gatheixrd  from  the 

foregoing  ftatutcs,  which  are  thus  fliortly  fummed  up  by  fir 

Edward  Coke  ^  :  <^  that,  from  the  conviftion,  the  defendant 

<'  fliall  be  out  of  the  king's  protection,  and  his  lands  and 

<«  tenements,  goods  and  chattels,  forfeited  to  the  king  :  and 

<^  that  his  body  flrall  remain  in  prifon  at  the  kings  plcafurc  ; 

*^  or  (as  other  authorities  have  it)  during  life  ^  ;"  both  which 

amount  to  the  fame  thing  ;  as  the  king  by  his  prerogative 

may  any  time  remit  the  whole,  or  any  part,  of  the  punifli- 

inent^  except  in  the  cafe  of  traufgreiTing  the  ftatute  of  habeas 

corpus,  Thefe  forfeitures  here  iniiifted,  do  not  (by  the  way) 

bring  tliis  offence  within  our  former   definition  of  felony  ; 

being  inflitled  by  particular  ftatutes,  and  not  by  the  common 

law.    But  fo  odious,  fir  Edward  Coke  adds,  was  this  offence 

of  praennmirey  that  a  man   that  was  attainted   of  the  fame 

might  have  been  flain  by  any  other  man  without  danger  of 

law :  becaufe  it  was  provided  by  law''',  that  any  man  might 

do  to  him  as  to  the  king's  enemy,  and  any  man  may  lawfully 

kill  an  enemy.    However,  the  pofition  itfelf,  that  it  is  at  any 

time  lawful  to  kill  an  enemy,  is  by  no  means  tenable  :  it  is 

only  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 

the  heat:  of  battle,  or  for  neceffary  felf  defence.    And  to  ob* 

viate  fuch  favage  and  miftaken  notions^,  the  ftatute  5  Eliz. 

C.  1.  provides,  that  it  fliall  not  be  lawful  to  kill  any  perfou 

3  See  booK  I.  ch.  4.  "»  Siat.  1$  ^<i^^'-  ^^^'  ^-  5-  c.  i%. 

^'  I  Jnii.  129.  X  Bro.  Ahr.  L  ccr&?ie,  196. 

tt  1  Bulii.  199, 
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attainted  in  a  praemunlrey  any  law,  ftatute,  opinion,  or  ex- 
pofition  of  law  to  the  contrary  notwithftanding.  But  ftill 
fudi  delinquent,  though  protefkd  as  a  part  of  the  public 
from  public  wrongs,  can  bring  no  aflion  for  any  private  in- 
jury, how  atrocious  foever,  being  fo  far  out  of  the  protedlion 
of  the  law,  that  it  will  not  guard  his  civil  rights,  nor  remedy 
any  grievance  which  he  as  an  individual  may  fufFer.  And 
no  man,  knowing  him  to  be  guilty,  can  witli  fafety  give 
Hm  comfort,  aid^  or  reliefs  (6). 

y  I  Hawk.  P.  c.  55. 


(6)  The  terrible  penalties  of  2i praeinunire  are  denounced  by  a 
great  variety  of  flatutes,  yet  profecutions  upon  a  praemunWe  are 
twiheard  of  in  our  courts. 

There  is  only  one  inflance  of  fuch  a  profecution  in  the  State 
Trials,  in  which  cafe  the  penalties  of  a  praemunire  were  infliifted 
upon  fome  perfons,  for  refuling  to  take  the  oath  of  allegiance  in 
the  reign  of  Charles  the  fecond,     Harg,  Si.  Tr,  2  vol.  463. 
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CIIAPTEil    THE    NIXTH. 

OF    MISPRISIONS    AND    CONTEMPTS, 

AFFECTING      THE      KING      AND 

GOVERNMENT. 


THE  fourth  fpecies  of  offences  more  immediately  agalnft 
the  king  and  government,  are  entitled  mifprifions  and 
contempts. 

Misprisions  (a  term  derived  from  the  old  French,  fnespns, 
a  negleft  or  contempt)  are,  in  the  acceptation  of  our  law, 
generally  underftood  to  be  all  fuch  high  offences  as  are  under 
the  degree  of  capital,  but  nearly  bordering  thereon  :  and  it 
is  faid,  that  a  mifprifion  is  contained  in  every  treafon  and 
felony  whatfoever :  and  that,  if  the  king  fo  pleafe,  the  offend- 
er may  be  proceeded  againft  for  the  mifprifion  only*.  And 
upon  the  fame  principle,  while  the  jurifdicSlion  of  the  itar- 
chamber  fubfifted,  it  was  held  that  the  king  might  remit  a 
profecution  for  treafon,  and  caufe  the  delinquent  to  be  cen- 
fured  in  that  court,  merely  for  a  high  mifdemefnor:  as  hap- 
pened in  the  cafe  of  Roger  earl  of  Rutland,  in  43  Eliz.  who 
was  concerned  in  the  earl  of  Effex's  rebellion  ^.  Mifprifions 
are  generally  divided  into  two  forts:  negative,  which  confift 
in  the  concealment  of  fometliing  which  ought  to  be  revealed; 
and  pofitive,  which  confift  in  the  commiffion  of  fomething 
which  ought  not  to  be  done. 

*  Yearb.    2  Ric.  III.  10,     Suundf.  ^  Hudfon  of  the  coiiu  of  ilai-cham- 

P,  C.  37.    Kel.  71.    I  Ha),  P.  C  374.     ber.  MS.  in  Mnf.  Brit, 
I  HiJ^'k.  P  C.  55,  56.  • 
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I.  Of  the  firft,  or  negative  kind,  is  wHat  is  called  mlfprificn 
eftreafon;  confliting  in  the  bare  knowlege  and  concealment 
of  trcalbn,  without  any  degree  of  afTent  thereto :  for  any 
aiTent  makes  the  party  a  principal  traitor;  as  indeed  the  con- 
cealment, which  was  conih-ucd  aiding  and  abetting,  did  at 
the  common  law  :  in  like  manner  as  the  knowlege  of  a  plot 
againil  the  iiate,  and  not  revealing  it,  was  a  capital  crime 
at  Florence  and  other  itates  of  Italy '^.  But  it  is  now  enaded 
by  the  ftatiite  i  &  2  Ph.  &  Mar.  c.  10.  that  a  bare  conceal- 
ment of  treafoii  fliali  be  only  held  a  mifprilion.  This  con- 
cealment becomes  criminal,  if  the  p.irty  apprized  of  the  trca- 
fon  docs,  not,  as  foon  as  conveniently  may  be,  reveal  it  to 
fome  judge  of  uiliie  or  jadiec  of  the  peace''.  But  if  there  be 
any  probable  circumilancos  of  affent,  as  if  one  goes  to  a 
trcafonable  meeting,  knowing  before-hand  that  a  confpiraey 
is  intended  againil  the  icing;  or,  being  in  fucli  company  once 
by  accident,  and  having  lieard  fueh  treafonable  confpiraey, 
meets  the  fame  company  again,  and  liears  more  of  it,  but 
conceals  it :  tliis  is  an  implied  allcnt  in  law,  and  makes  the 
concealer  guilty  of  adual  jiigh   treafon  ^ 

riiEKE  is  alfo  one  pofitive  mifprifion  of  treafon,  created 
fo  by  atl  of  parliament.  The  flatute  13  Fliz.  c.  2  enafts, 
that  thofe  who  forge  foreign  coin,  not  current  in  this  king- 
dom, their  aiders,  abettors,  and  procurer?,  fhad  all  be  guilty  of 
mifprifion  of  treafon.  For,  though  the  law  would^'not  put 
foreign  coin  upon  quite  thx  fame  footing  as  our  own ;  vet, 
if  the  cn-cumllances  of  trade  concur,  the  falfifyir.ir  it  may  be 
attended  with  confiquences  almoa  equally  pernicbus  to' the 
pubhc;  as  the  cbunterfeiting  of  Portugal  money  would  be  at 
prefent:  and  tliercfore  the  law  has  made  it  an  ofi-ence  juft  be- 
low  capital,  and  that  is  all.  For  tlie  punilhment  of  mifpri- 
fion of  treafon  is  lofs  of  the  profits  of  lands  during  life, 
forfeiture  of  goods  and  imprifonment  during  life'.  Which 
total  forfeiture  of  the  good^  was  originallylnflicled  while 

c  Gii!<-oi,ird.  Hift  b.  3  &  13. 
'i  I  UjLP.  C.  372, 


e  I  Hawk.  r.  C.  56. 
-J  I-],il.  P.  C.  374, 
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the  offence  amounted  to  principal  treafon,  and  of  couvfe  in^ 
eluded  in  it  a  felony,  by  the  common  law  ;  and  therefore  is 
no  exception  to  the  general  rule  laid  down  in  a  former 
chapter  ^',  that  wherever  an  offence  is  puniihed  by  faeh  total 
forfeiture  it  is  felony  at  the  common  law. 

Misprision  cf  felony  is  alfo  the  concealment  of  a  felony 
which  a  man  knows,  but  never  affented  to  j  for  if  lie  ailent- 
ed,  this  makes  him  cither  principal  or  accefTory.  And  the 
punifliment  of  this,  in  a  public  officer,  by  the  ftatute 
Weftm.  I.  3  Edw.  I.  c.  9.  is  imprifonment  for  a  vear  and  a 
day;  in  a  common  perfon,  imprifonment  for  a  lefs  difcre- 
tionary  time  ;  and,  in  both,  fine  and  ranfom  at  the  king's 
pleafure  :  which  pleafure  of  the  king  mufl  be  obfervcd^  once 
for  all,  not  to  fignify  any  extrajudicial  will  of  the  fovereignj 
but  fuch  as  is  declared  by  his  reprefentatives,  the  judges 
in  his  courts  of  judices  ;  "  volimtus  regis  in-curiay  non  in 
•'  camera  ^T 

There  is  alfo  another  fpecies  of  negative  nilfprifions : 
namely,  x\\^  cojicealing  of  treafure-trovCy  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal :  the  concealment 
of  which  was  formerly  puniiTiable  by  death ' .;  but  now  only 
by  fine  and  imprifonment  K 

11.  Misprisions,  which  are  merely  pontive,  are  generally 
denominated  contempts  or  high  mifdemefnors  ;  of  which 

1.  The  firft  and  principal  is  the  mal-admini/lratlon  of 
fuch  high  officers,  as  are  in  public  truft  and  employment. 
This  is  ufually  puniflied  by  the  method  of  parliamentary 
impeachment  :  wherein  fuch  penalties,  fliort  of  death,  are 
inflicled,  as  to  the  wifdom  of  the  houfe  of  peers  fliall  feem 
proper;  confiding  ufually  of  baniOiment,  imprifonment,  fines, 
or  perpetual  difability.     Hitherto  alfo  may  be  referred  the 


£  Secp!£-.  94.  i  Glanv.  /.  t.   c.  ?, 
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offence  of  imbezzling  the  public  moneyy  called  among  the  Ro- 
vnTimpeculatuSj  which  the  Julian  law  punifhed  with  death  in 
a  magiftrate,  and  with  deportation,  or  banifnment,  in  a  pri- 
vate perfon  ^.  With  us  it  is  not  a  capital  crime,  but  fubjeds 
the  committer  of  it  to  a  difcretionary  fine  and  imprifoment. 
Other  mifprifions  are,  in  general,  fuch  contempts  of  the 
executive  magiRrate,  as  demonftrate  themfelves  by  fome 
arrogant  and  undutiful  behaviour  towards  the  king  and  go- 
Ternment.     Thefe  are 

2.  Contempts  againft  the  king's  prerogative.  As,  by 
refufingto  aflift  him  for  the  good  of  the  public  ;  either  in  his 
councils,  by  advice,  if  called  upon ;  or  in  his  wars,  by  per- 
fonal  fervlce  for  defence  of  the  realm,  againft  a  rebellion  or 
invafion  K  Under  which  clafs  may  be  ranked  the  neglediing 
to  join  t'tit  pojfe  comitatusy  or  power  of  the  county,  being  there- 
unto required  by  the  flierifF  or  juftices,  according  to  the 
ftatute  2  Hen.V.  c.  8.  which  is  a  duty  incumbent  upon  all  that 
are  fifteen  years  of  age,  under  the  degree  of  nobility,  and  able 
to  travel^.  Contempts  againft  the  prerogative  may  alfo  be, 
by  preferring  the  interefts  of  a  foreign  potentate  to  thofe  of 
our  own,  or  doing  or  receiving  any  thing  that  may  create  an 
undue  influence  in  favour  of  fuch  extrinfic  power;  as,  by 
taking  a  penfion  from  any  foreign  prince  without  the  confent 
of  the  king  ".  Or,  by  difobeying  the  king's  lawful  commands; 
whether  by  writs  ifluing  out  of  his  courts  of  jufticc,  or  by  a 
fummons  to  attend  his  privy  council,  or  by  letters  from  the 
king  to  a  fubjeft  commanding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  fhall  be  feifed  till 
he  does  return,  and  himfelf  afterwards  puniflied,)  or  by  his 
writ  of  ne  exeat  regfiunty  or  proclamation,  commanding  the 
fubjed  to  ftay  at  home "".  Difobedience  to  any  of  thefe  com- 
mands is  a  high  mifprifion  and  contempt ;  and  fo,  laftly,  is 
difobedience  to  any  aft  of  parliament,  where  no  particular 
penalty  is  afligned  ;  for  then  it  is  punifliable,  like  the  reft  of 

^  hijl,  4,  iS.  9.  n   3  Jnft.  T44. 

*  ^  Hawk.  P.  C.  59.  ^  See  Vol,  I.  pag.  266. 

^  Lainb.  Fir.  315, 

thefe 
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thefe  contempts,  by  fine  and  imprifonment,  at  the  difcretiou 
of  the  king's  courts  of  juftice  p. 

3.  Contempts  and  mifprlfions  againft  the  king's  perfon 
and  government,  may  be  by  fpeaking  or  writing  againft  them, 
curfmg  or  wifhing  him  III,  giving  out  fcandalous  ftories  con- 
cerning him,  or  doing  any  thing  that  may  tend  to  lefTen  hini 
m  the  efteem  of  his  fubjeds,  may  weaken  his  government,  or, 
may  ralfe  jealoufies  between  him  and  his  people.  It  has 
been  alfo  held  an  offence  of  this  fpecies  to  drink  to  the  pious 
memory  of  a  traitor  ^  or  for  a  clergyman  to  abfolve  perfons 
at  the  gallows,  who  there  perfift  in  the  treafons  for  which 
they  die :  thefe  being  afts  which  Impliedly  encourage  rebel- 
hon.  And  for  this  fpecies  of  contempt  a  man  may  not  only 
be  fined  and  imprifoned,  but  fufFer  the  pillory  or  other  in- 
famous corporal  punifliment  ^  :  In  like,  manner  as.  In  the 
antlent  German  empire,  fnch  perfons  as  endeavoured  to  fow 
fedition,  and  difturb  the  public  tranquillity,  were  condemned 
to  become  the  objeds  of  public  notoriety  and  derifion,  by 
carrying  a  dog  upon  their  (boulders  from  one  great  town  to 
another.  The  emperors  Ouho  I.  and  Frederic  Barbarofl-a 
mfliaed  this  punifliment  on  noblemen  of  the  higheft  rank^ 

4.  Contempts  againft  the  king's  title,  not  amounting  to 
treafon  ox  praemunire,  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvifed  difcourfe  5  for,  If  it  be  by  advlfedly 
[peaking,  we  have  feen  ^  that  It  amounts  to  a  praemunire. 
rhis  heedlefs  fpecies  of  contempt  Is  however  puniflied  by 
Dur  law  with  fine  and  Imprifonment.  Likewife  if  any  per- 
fon fhall  In  any  wife  hold,  affirm,  or  maintain,  that  the  com- 
mon laws  of  this  realm,  not  altered  by  parliament,  ought  not 
:o  direa  the  right  of  the  crown  of  England ;  this  is  a  mif- 
lemefnor,  by  ftatute  13  Eliz.  c.  i.  and  punifliable  with  for- 
:eiture  of  goods  and  chattels.  A  contempt  may  alfo  arife 
TOm  refufing  or  negleding  to  take  the  oaths,  appointed  by 
tatute  for  the  better  fecuring  the  government ;  and  yet 

P  I  Hawk,  p.  C.  6c.  r  Mod.  \jn.  Hiil.  xxix.  3.8.  119. 

^^^^^        '  L  ,a;ng 
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acting  in  a  public  office,  place  of  truft,  or  other  capacity,  for 
which  the  faid  oaths  are  required  to  be  taken  ,  viz.  thofe  of 
allegiance,  fupremacy,  and  abjuration;  which  muft  be  taken 
within   fix  calendar  months  after  admlfllon.     The  penalties 
for  this  contempt,  infli£ted  by  ftatute  i  Geo.  I.  ft.  2.  c.  13. 
are  very  little,  if  any  thing,   fhort  of  thofe  of  a  praemunire  : 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other  :  to 
profecute  any  fuit:  to  be  guardian  or  executor  ;  to  take  any 
legacy  or  deed  of  gift ;  and  to  vote  at  any  eleftion  for  mem- 
bers of  parliament :  and  after  conviftion  the  offender  (hall 
alfo  forfeit  500/.  to  him  or  them  that  will  fue  for  the  fame  ( i ). 
Members  on  the  foundation  of  any  college  in  the  two  uni- 
verfities,  who  by  this  ftatute  are  bound   to  take  the  oaths, 
muft  alfo  regifter  a  certificate  thereof  in  the  college  regifter, 
Vvathln  one  month  after  5  otherwife,  if  the  eleftors  do  not 
remove  him,  and  ele£t   another  within  twelve  months,  or 
after,  the  king  may  nominate  a  perfon  to  fucceed  him  by  his 
great  feal  or  fign  manual.     Befides  thus  taking  the  oaths  for 
offices,  any  two  juftices  of  the  peace  may  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to,  any  perfon  whom  they 
fhall  fufpeft  to  be  difaffedled  ;  and  every  perfon  refufing  the 
fame,  who  is  properly  called  a  non-juror,  (hall  be  adjudged 
a  popiffi  recufan^  qonvift,  and  fubjecl  to  the  fame  penal- 
ties that  were  mentioned  m  a  former  chapter  ^  -,  which  in  the 
end  may  amount  to  the  alternative  of  abjuring  the  realm,  01 
fufFering  death  as  a  felon  (2). 

5.  Contempts  againft  the  king's  palaces  or  courts  of  juf 
iice  have  been  alv/ays  looked  upon  as  high  mifprifions  :  and 
by  the  antient  law,  before  the  conqueft,  fighting  in  the 
king's  palace,  or  before  the  king's  judges,  M'-as  punifhed  wit! 
death  ^.  So  too,  in  the  old  Gothic  conftitution,  there  wen 
many  places  privileged  by  law,  quibus  major  revereniia  et  fe- 

^  Seepag.  55.  ^  3  Infl-.  140.  LT.,  Alured.  cap,  7,  d^^  34. 


(i)  See  page  59.  note  3.  (2)  See  page  116.  note  i. 

8  ~curlta 


Cli.  g.  Wrongs 


124 


curitas  deheluvj  ut  templa  et  judicial  quae  fanBa  hahebantur^ 
— arccs  et  aula  regis ^ — denique  locus  qiiUlhet  praefente  aiit 
adventafite  rege"".  And  at  prefent,  with  us,  by  the  ftatute 
3.^  Hen.  VIII.  c.  12.  maHcious  ftnking  in  the  king's  palace,  [  125  ] 
wherein  his  royal  pcrfon  refides,  whereby  blood  is  drawn,  is 
punifliable  by  perpetual  imprifonment,  and  fine  at  the  king's 
pleafure;  and  alfo  with  lofs  of  the  offender's  right  hand,  the 
folemn  execution  of  which  fentence  is  prefcribed  in  the  fta- 
tute at  length  (3). 

V>jjr  Jlrikwg  m  the  king's  fuperior  courts  of  juftice,  in 
Weflminft-er-hall,  or  at  the  affifes,  is  made  (till  more  penal 
tlian  even  in  the  king's  palace.  The  reafon  feems  to  be, 
that  thofe  cburts  being  antiently  held  in  the  king's  palace, 
and  before  the  king  himfelf,  ftriking  there  included  the 
former  contempt  againft  the  king's  palace,  and  fomething 
inore  ;  viz.  the  difturbance  of  public  juftice.  For  this  rea- 
fon, by  the  ancient  common  lav/  before  the  conqueft  % 
ftriking  in  the  king's  court  of  juftice,  or  drawing  a  fword 
therein,  was  a  capital  felony  :  and  our  modern  law  retains 
fo  much  of  the  antient  feverity  as  only  to  exchange  the  lofs 

"  St'ernh.  de  jiirp  Cofh.  A  3.  r.  3. 

w  LL.  Inae.  c.  6.     LL,  Canut,  s^-     LL.  Alured  c.  7. 


(3)  Mr.  Hargrave  has  given  in  the  i  ith  vol.  of  the  State  Trials, 
p.  16.  an  extract  from  StOwe's  Annals,  containing  a  very  curious 
account  of  the  circumflances  of  the  trial  of  fir  Edmund  Knevet, 
who  was  profecuted  upon  this  ftatute,  foon  after  it  was  enafted : 
*'  for  which  offence  he  was  not  onely  judged  to  loofe  his  hand,  but 
"  alfo  his  body  to  remain  in  prifon,  and  his  lands  and  goods  at 
^*  the  king's  pleafure.  Then  the  faid  fir  Edmund  Knevet  defired 
**  that  the  king,  of  his  benigne  grace,  would  pardon  him  of  his 
^*  right  hand,  and  take  the  left :  for  (quoth  he)  if  my  right  be 
"  fparedj  I  may  hereafter  doe  fuch  good  fervice  to  his  grace,  as 
^*  fnall  pieafe  him  to  appoint.  Of  this  fubmiffion  and  requeft  the 
"  jullices  forthv/ith  informed  the  king,  who  of  his  goodnefs,  con- 
"  fidering  the  gentle  heart  of  the  faid  Edmund,  and  the  good  re- 
'**  port  of  lords  and  ladies,  granted  him  pardon,  that  he  fliould  loofe 
"  neither  hand,  land,  nor  goods,  but  fhould  go  free  at  liberty.*' 

ho,  of 
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of  life  for  the  lofs  of  the  ofFendhig  limb.  Therefore  a  ftrokc 
or  blow  in  fuch  a  court  of  juftice,  whether  blood  be  drawn 
or  not,  or  even  aflaulting  a  judge  fitting  in  the  court,  by 
drawing  a  weapon,  without  any  blow  itruck,  is  punifhable 
with  the  lofs  of  the  right  hand,  imprifonment  for  life,  and 
forfeiture  of  goods  and  chattels,  and  of  the  profits  of  his 
lands  during  life  ^.  A  refa/e  alfo  of  a  prifoner  from  any  of 
the  faid  courts,  without  (Iriking  a  blow,  is  punifhed  with 
perpetual  imprifonment,  and  forfeiture  of  goods,  and  of  the 
profits  of  lands  during  life  ^  :  being  looked  upon  as  an  of- 
fence of  the  fame  nature  with  the  lad  ;  but  only,  as  no  blow 
is  aftually  given,  the  amputation  of  the  hand  is  excufed. 
For  the  like  reafon  an  affray,  or  riot,  near  the  faid  courts, 
but  out  of  their  aftual  view,  is  puniflied  only  with  fine  and 
imprifoment  ^  (4). 

r  126  1  Not  only  fuch  as  arc  guilty  of  an  aftual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  fitting  in  the 
courts,  are  guilty  of  a  high  mifprifion,  and  have  been  pu- 

3c  Siaund.  P.  C.  5S.   3  Inft,  140,  141.  «  Cro.  Car.  373. 

y  I  Hawk.  P.  C.  57. 


(4)  Lord  Thanet  and  others  were  profecuted  by  an  informa- 
tion filed  by  the  attorney-general  for  a  riot  at  the  trial  of  Arthur 
O'Connor  and  others  for  high  treafon  under  a  fpecial  commifTion 
at  Maidilone.  Two  of  the  defendants  were  found  guilty  ge- 
nerally. 

The  three  firll  courts  charged  (inter  aha)  that  the  defendants 
did  riotoufly  make  an  afTault  on  one  J.  R.  and  did  then  and  there 
leaf,  druije,  <iuound,  and  ill-treat  the  faid  J.  R.  in  the  prefence  of 
the  commilfioners.  When  the  defendants  were  brought  up  for 
^udcrment,  lord  Kenyon  exprefTed  doubts,  whether  upon  this  in- 
formation the  court  was  not  bound  to  pronounce  the  judgment 
of  amputation  of  the  right  hand,  &c.  as  required  in  a  profecu- 
tioii  exprefsly  for  flriking  in  a  court  of  juftice.  In  confequence 
of  thefe  doubts  the  attorney-general  entered  a  noli  profequi 
upon  the  three  firil  counts,  and  the  court  pronounced  judg- 
mer.t  of  fine  aud  impnioiu^ieiit  as  fox  a  common  riot,     i  Eafi 

P.  6\  43^^ 
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ni(hcd  With  large  fines,  imprifonment,  and  corporal  punifh- 
ment  '.  And,  even  in  the  inferior  courts  of  the  king,  an 
affray,  or  contemptuous  behaviour,  is  punlfliable  with  a  fine 
by  the  judges  there  fitting  ;  as  by  the  fteward  in  acourt-leet, 
or  the  like  ^\ 

Likewise  all  fuch,  as  are  guilty  of  an  injurious  treat- 
ment to  thofe  who  are  immediately  under  the  protection  of 
a  court  of  juflice,  are  punifliable  by  fine  and  imprifonment : 
as  if  a  man  aflaults  or  threatens  his  adverfary  for  fuing  him, 
a  counfcllor  or  attorney  for  being  employed  againft  him,  a 
juror  for  his  verdid,  or  a  gaoler  or  other  minifterial  oflicer 
for  keeping  him  in  cuftody,  and  properly  executing  his 
duty^:  which  offences,  when  they  proceeded  farther  than 
bare  threats,  were  punifhed  in  the  Gothic  conftitutions  with 
exile  and  forfeiture  of  goods  ^. 

Lastly,  to  endeavour  to  diffuade  a  witnefs  from  givhig 
evidence  5  to  difclofe  an  examination  before  the  privy 
council  •,  or,  to  advife  a^  prifoner  to  ftand  mute  (all  of 
which  are  impediments  of  juftice);  are  high  mifprifions, 
and  contempts  of  the  king's  courts,  and  punifhable  by 
fine  and  imprifonment.  And  antiently  it  was  held,  that 
if  one  of  the  grand  jury  difclofed  to  any  perfon  indifted 
the  evidence  that  appeared  againfl  him,  he  was  thereby 
made  acceffory  to  the  offence,  if  felony;  and  in  treafon, 
a  principal.  And  at  this  day  it  is  agreed,  that  he  is  guilty 
of  a  high  mifprifion  %  and  liable  to  be  fined  and  im 
prifoned  ^  (5). 

*Cto   Car.  503,  *  See  Bar.  212.   27  AfT.  yU  44.  §4. 

»  r  Hawk.  P.O.  58*  fol,  138. 

0  3  Infl.  141,  142,  ''  I  Hawk.  P,  C.  59. 

<J  Svxrnhi.  ck  jure  Goth.  /.  3.  c,  3. 


(5)  A  few  years  ago  at  York  a  gentleman  of  tm^  grand  lury 
lieard  a  witnefs  fwear  in  court,  upon  the  trial  of  a  prifoner,  di-^ 
rectly  contrary  to  the  evidence  which  he  had  given  before  the 
graiTd  }ury.     He  immediately  communicated  the  circumilance  to 
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the  judgej  who,  upon  confulting  the  judge  in  the  other  court^ 
was  of  opinion  that  pubHc  juflice  in  this  cafe  required  that  the 
evidence  which  the  witnefs  had  given  before  the  grand  jury  (hould 
be  difclofed,  and  the  witnefs  was  committed  for  perjury  to  be  tried 
upon  the  teflimony  of  the  gentlemen  of  the  grand  jur)^  It  was 
held  the  obje6l  of  this  concealment  was  only  to  prevent  the  telH- 
mony  produced  before  them  from  being  counteracted  by  fuborna- 
tion  of  perjury  on  the  part  of  the  perfons  againfc  whom  bills  were 
found.  This  is  a  privilege  which  may  be  waived  by  the  crdwn. 
Seep.  303,  (n.  ijpoj. 
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CHAPTER      THE     TENTH. 

OF   OFFEXCES  AGAINST  PUBLIC 
JUSTICE. 


T^HE  order  of  our  dlftributlon  will  next  lead  us  to  take 
-*"  into  confideratlon  fuch  crimes  and  mifdemefnors  as 
more  efpecially  affe£l  the  common-wealthy  or  public  polity  of 
the  kingdom  :  which  however,  as  well  as  thofe  which  arc 
peculiarly  pointed  againft  the  lives  and  fecurity  of  private 
fubjefts,  are  alfo  offences  againft  the  king,  as  the  pater- 
familias of  the  nation :  to  whom  it  appertains  by  his  regal 
office  to  protect  the  community,  and  each  individual  therein, 
from  every  degree  of  injurious  violence,  by  executing  thofe 
law^s,  which  the  people  themfelves  in  conjun£lion  with  him 
have  enafted  •,  or  at  leaft  have  confented  to,  by  an 'agree- 
ment either  exprefsly  made  in  the  perfons  of  their  repre- 
fentatives,  or  by  a  tacit  and  implied  confent  prefumed  and 
proved  by  immemorial  ufage. 

The  fpecles  of  crimes,  which  w-c  have  nov/  before  us,  is 
fubdivided  into  fuch  a  number  of  inferior  and  fubordinate 
claffes,  that  it  would  much  exceed  the  bounds  of  an  elemen- 
tary trcatife,  and  be  infupportably  tedious  to  the  reader,  were 
I  to  examine  them  all  minutely,  or  with  any  degree  of  criti- 
cal accuracy.  I  (hall  therefore  confine  myfelf  principally  to 
general  definitions,  or  defcriptions  of  this  great  variety  of 
offences,  and  to  the  punifhments  infliftcd  by  law  for  each 
particular  offence  \  with  now  and  then  a  fevi^  hi  rulental  ob- 
fervations :  referring  the  ftudent  for  more  particulars  to 
pther  yoium-inous  authors  5  who  liave  treated  of  thefe  fubjcds 
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with  greater  precifion  and  more  In  detail,  than  is  confiftent 
with  the  plan  of  thefe  commentaries. 

The  crimes  and  mifdemefnors  that  more  efpecially  affeca 
the  common-wealth,  may  be  divided  into  five  fpecies ;  viz, 
t  1^3  ]  ofFences  againft  public yV^^zV^,  againft  the  ^yxhYic peace,  againft 
public  trade,  againft  the  public  health,  and  againft  the  public 
police  or  oecommy  :  of  each  of  wliich  we  will  take  a  curfory 
view  in  their  order.     » 

First  then,  of  ofFences  againft  public  jujlice :  fome  of 
which  are  felonious,  whofe  punifliment  may  extend  to  death; 
others  only  mifdemefnors.  I  fliall  begin  with  thofe  that  are 
moft  penal,  and  defcend  gradually  to  fuch  as  are  of  lefs 
inalignity.  -% 

1.  Imbezzling  or  vacating  records,  or  falfifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  of- 
fence againft  public  juftice.    It  is  enafted  by  ftatute  8  Hen. 
VI.  c.  12.  that   if  any  clerk,  or  other  perfon,  fliall  wilfully 
take  away,  withdraw,  or  avoid  any  record,  or  procefs  in  the 
fuperior   courts  of  juftice   in   Weftminfter-hall,  by  reafon 
whereof  the  judgment  ftiall  be  reverfed  or  not  take  efTcQ: ;  it 
fhall  be  felony  not  only  in  the  principal  adors,  but  alfo  in  their 
procurers  and  abettors.    And  this  may  be  tried  either  in  the 
king's  bench  or  common  pleas,  by  a  jury  de  medietate  :  half 
officers  of  any  of  the  fuperior  courts,  and  the  other  half 
common  jurors.     Likewife  by  ftatute   zi  Jac.  I.  c.  26.  to 
acknowlege  any  fine,  recovery,  deed  enrolled,  ftatute,  re- 
cognizance, bail,  or  judgment,  in  the  name  of  another  per- 
fon not  privy  to  the  fame,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
felves :  but   by  ftatute  4  W.  &  M.  c.  4.  to  perfonate   any 
pther  perfon    (as  bail)  before   any  judge  of  aflize  or  other 
commiffioner  authorized  to  take  bail  in  the  country,  is  alfo 
felony.     For  no  man's  property  would   be   fafe,  if  records 
might  be  fupprefled  or  falfified,  or  perfons  names  be  falfely 
lifurped  in  court?,  or  before  their  public  officers. 
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1.  To  prevent  abufes  by  the  extenfive  power,  which  the 
law  is  obliged  to  repofe  in  gaolers,  it  is  enaded  by  ftatute 
14  Edw.  1[[.  c.  TO.  that  if  any  gaoler  by  too  great  durefs  of 
imprifonment  makes  any  prifoner,  that  he  hath  in  ward,  be- 
come an  approver  or  an  appellor  a^*,  linfl  his  will ;  that  is,  as  we  r  i^g  1 
fhall  fee  hereafter,  to  accufe  and  turn  evidence  againft  fome 
other  perfon;  it  is  felony  in  the  gaoler.  For,  as  fir  Edward 
Coke  obferves^,  it  is  not  lawful  to  induce  or  excite  any  man 
even  to  a  jufl  accufation  of  another;  much  lefs  to  do  it  by 
durefs  of  imprifonment ;  and  lead  of  all  by  a  gaoler^  to 
whom  the  prifoner  is  committed  for  fafe  cuftody. 

3.  A  THIRD  offence  againft  public  juftice  Is  ohjlruaing  the 
execution  of  lawful  procefs.  This  is  at  all  times  an  offence 
of  a  very  high  and  prefumptuous  nature  ^  but  more  particu- 
larly fo,  when  it  is  an  obftruaion  of  an  arreft  upon  crimintrl 
procefs.  And  it  hath  been  holdeii,  that  the  party  oppofing 
fuch  arreft  becomes  thereby  ^^/r//;Y;)j-  crlmlnls :  that  is,  anac- 
ceflbry  in  felony,  and  a  principal  in  high  treafon^.  For- 
merly one  of  the  grcateft  obftrudions  to  public  juftice,  both 
of  the  civil  and  criminal  kind,  was  the  multitude  of  pretend- 
ed privileged  places,  where  indigent  perfons  affembled  toge- 
ther  to  flielter  themfelves  from  juftice,  (efpeclally  in  London 
and  Southwark,)  under  tlie  pretext  of  tlieir  having  been  an- 
tient  palaces  of  the  crown,  or  the  llke^  :  all  of  which  fane- 
tuaries  for  iniquity  are  now  demoliftied,  and  the  oppofing  of 
any  procefs  therein' is  made  highly -penal,  by  the  ftatutes 
ZUy  Will.  III.  c.  27.  9  Geo.  I.  c.  ^8.  and  1 1  Geo.  I.  c.  2%. 
which  enaa,  that  perfons  oppofing  the  execution  of  any  pro- 
cefs  in  fuch  pretended  privileged  places  within  the  bills  of 
mortality,  or  ahufing  any  officer  in  bin  endeavours  to  execute 
his  duty  therein,  fo  that  he  receiver  bodily  hurt,  fiiali  be 
guilty  of  felony,  and  tranfported  for  fcven  years:  and  perfons 
in  difgulfe,  joining  in  or  abetting  any  riot  or  tumult  on  fuch 
account,  or  oppoling  any  procefs,  or  affaulting  and  abufiiie; 
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any  officer  executing  or  for  having  executed  the  fame,  flrall 
be  felons  without  benefit  of  clei^gy. 

4.  A-nefcape  of  a  perfon  arrefted  upon  criminal  procefs,  by 
eluding  the  vigilance  of  his  keepers  before  he  is  put  in  hold, 
is  alfo  an  offence  againft  public  juftice,  and  the  party  himfelf 
n  punifliable  by  fine  or  imprifonment  '^.    But  the  officer  per- 

r  130  1  3ifiitting  fuch  efcape,  either  by  negligence  or  connivance,  is 
much  more  culpable  than  the  prifonerj  the  natural  defire  of 
liberty  pleading  ftrongly  in  his  behalf,  though  he  ought  in 
ftriclnefs  of  law  to  fubmit  himfelf  quietly  to  cuftody,  till 
cleared  by  the  due  courfe  of  juftice.  Officers  therefore 
who,  after  arrefl,  negligently  permit  a  felon  to  efcape,  are  alfo 
punifhable  by  fine^:  but  voluntary  efcapes,  by  confent  and 
connivance  of  the  officer,  are  a  much  more  ferious  offence  : 
for  it  is  generally  agreed  that  fuch  efcapes  amount  to  the 
fame  kind  of  offence,  and  are  punifhable  in  the  fame  degree, 
as  the  offence  of  which  the  prifoner  is  guilty,  and  for  which 
he  is  in  cuftody,  whether  treafon,  felony,  or  trefpafs.  And 
this  whether  he  were  actually  committed  to  gaol,  or  only 
under  a  bare  arreft  ^.  But  the  officer  cannot  be  thus  puniflied, 
till  the  original  delinquent  hath  actually  received  judgment 
or  been  attainted  upon  verdift,  confeffion,  or  outlawry,  of  the 
crime  for  which  he  was  fo  com.mitted  or  arrefled:  otherwife 
it  might  happen,  that  the  officer  might  be  punlfhed  for  treafon 
or  felony,  and  the  perfon  arrefted  and  efcaplng  might  turi^ 
out  to  be  an  innocent  man.  But,  before  the  conviction  of 
the  principal  party,  the  officer  thus  neglefting  his  duty  may 
be  fined  and  imprifoned  for  a  mifdemefnor^. 

5.  Breach  of  prifon  by  the  offender  himfelf,  when  com- 
mitted for  any  caufe,  was  felony  at  the  common  law  ^  :  or 
even  confpiring  to  break  it^  But  this  feverity  is  mitigated 
by  the  itatute  de  frangentihus  prifojtam^    i  Edw.  II.   which 

^  3  Hrpvk.  P.  0.  122.  2  1   HI.    P.  C.  588,  9.     a  Hawk. 

*  I  Hal,     .  C.  ^00.  P.  C.  i3f,  5- 
^  1  Ha!,  p.  C.  590.     z  Hawk.  P.  C.         *»  i  Hal.  P.  C  607. 
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enafts,  that  no  perfon  fhall  have  judgment  of  life  or  nnember 
for  breaking  prifon,  unlefs  committed  for  fome  capital  ofr 
fence.  So  that  to  break  prifon  and  efcape,  when  lawfully 
committed  for  any  treafon  or  felony,  remains  ftill  felony  as 
at  the  common  lawj  and  to  break  prifon,  (whether  it  be  the 
county  gaol,  the  (locks,  or  other  ufual  place  of  fecurityi) 
when  lawfully  confined  upon  any  other  inferior  charge,  is 
ftill  punifliable  as  a  high  mifdemefnor  by  fine  and  imprifon- 
ment.  For  the  itatate,  which  ordains  that  fuch  offence  fhall  [  131  3 
be  no  longer  capital,  never  meant  to  exempt  it  entirely  from 
every  degree  of  punifliment  J. 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  an  arreft  or  imprifonment  5  and  it  is  generally  the 
fame  ofK^nce  in  the  ftranger  fo  refcuing,  as  it  would  have 
been  in  a  gaoler  to  have  vcluntarily  permitted  an  efcape.  A 
^efcue  therefore  of  one  apprehended  for  felony,  is  felony;  for 
treafon,  treafon;  and  for  a  mifdemefnor,  a  mifdemefnor  alfo. 
But  here  likewife,  as  upon  voluntary  efcapes,  the  principal 
muft  firft  be  attainted  or  receive  judgment  before  the  refcuer 
can  be  puniflied  :  and  for  the  fame  reafon  ;  becaufe  perhaps 
in  fa£l  it  may  turn  out  that  there  has  been  no  ofFence  com- 
mitted ^.  By  ftatute  1 1  Geo.  II.  c.  26.  and  24  Geo.  IL  c.  40. 
if  five  or  m.ore  perfons  affemble  to  refcue  any  retailers 
of  fpirituous  liquors,  or  to  aflault  the  informers  againfl 
them,  it  is  felony,  and  fubjeft  to  tranfportation  for  leven 
years.  Ey  the  ftatute  16  Geo.  II.  c.  31.  to  convey  to  any 
prifoner  in  cuftody  for  treafon  or  felony  any  arms,  inftru- 
ir.ents  of  efcape,  or  difguife,  without  the  knowlege  of  the 
gaoler,  though  no  efcape  be  attempted,  or  anyway  to  affift 
fuch  prifoner  to  attempt  an  efcape,  though  no  efcape  be 
actually  made^  is  felony,  and  fubjefts  the  offender  to  tranf- 
portation for  feven  years  :  or  if  the  prifoner  be  in  cuftody 
for  petit  larceny  or  other  inferior  ofFence,  or  charged  with 
a  debt  of  100/.  it  is  then  a  mifdemefnor,  punifhable  with 
fine    and    imprlfonment.      And    by    feveral    fpeclal    fta- 

3  1  Hawk.  P.  C.  laS,  k  ,  fi^]^   p.  c.  607.     FoU.  344. 
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tutes  ^  to  refcue  or  attempt  to  refcue,  any  perfon  committed 
for  the  offences  enumerated  in  thofe  afts,  is  felony  without 
benefit  of  clergy ;  and  to  refcue,  or  attempt  to  refcue,  the 
body  of  a  felon  executed  for  murder,  is  fingle  felony,  and 
fubjed  to  tranfportation  for  feven  years.  Nay,  even  if  any 
perfon  be  charged  with  any  of  the  offences  againft  the  black- 
aft,  9  Geo.  I.  c.  22.  and,  being  required  by  order  of  the 
privy  council  to  furrender  himfelf,  negleds  fo  to  do  for  forty 
days,  both  he  and  all  that  knov/ingly  conceal^  aid,  abet,  or 
fuccour  him,  are  felons  without  benefit  of  clergy. 

[  132  ]  7-  -AKOTHER^'capital  ofFence  againft  public  juftice  is  the 
returning  from  tranfpcrtatio?!^  or  being  feen  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the 
offender  was  ordered  to  be  tranfported,  or  had  agreed  to 
tranfport  himfelf.  This  is  made  felony  without  benefit  of 
clergy  in  all  cafes,  by  ftatutes  4  Geo.  I.  c.  11.  6  Geo.  1. 
c.  23,  16  Geo.  11.  c.  15.  and  8  Creo.  III.  c.  15.  as  is  aUo 
the  affifting  them,  to  efcape  from  fuch  as  are  conveying  tliem 
to  the  port  of  tranfportation  (i). 

8.  An  eighth  is  that  of  iahng  a  reward y  under  pretence  of 
helping  the  owner  to  his  Jlolen  goods.     This  was  a  contrivance 

J  6  Geo.  I.  c.  23.  (Tranfportation.)  19  Geo.  JI.  c.  34.  (Smuggling.)  25 
9  Geo,  1.  c.  22.  (Black-a<fV.)  8  Gee.  Geo.  JI.  c.  37.  (Muidef.)  27  Geo.  U. 
11.  c.  20.   (Deftroy.ng  turnpikes,  &c.)     c.  15.    (Black-ad.) 


( I )  It  has  been  thought  that,  where  a  convI61:  has  been  par- 
doned upon  condition  of  tranfporting  himfelf  for  life  or  a  certain 
number  of  years,  if  he  did  not  comply  with  that  condition,  he  might 
be  remitted' to  his  original  fentence,  and  in  fome  cafes  that  he  was 
fubje6l  to  no  other  punifhment.  See  LeacJ/s  Croivn  CafeSi  ig^j. 
303.  But  the  24  Geo.  III.  c.  56.  feeras  to  inchide  every  pofTible 
cafe,  by  enadling,  that  if  any  offender  fhall  be  ordered  by  the  court 
to  be  tranfported,  or  fhall  agree  to  tranfport  himfelf  on  certaii^ 
conditions,  either  for  life  or  any  number  of  years,  and  (hall  b^ 
afterwards  at  large  before  the  expiration  of  the  term,  without  law- 
ful caufe,  in  any  part  of  Great  Britain  or  Ireland,  he  ihall,  he'mg 
lawfully  convifted  thereof,  fuiTer  death  without  benefit  of  clergy. 

iiarncd 
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carried  to  a  great  length  of  villainy  in  the  beginning  of  the 
reign  of  George  the  firft :  the  confederates  of  the  felons  thus 
difpofing  of  ftolen  goods,  at  a  cheap  rate,  to  the  owners 
themfelves,  and  thereby  ftlfling  all  farther  inquiry.  The 
famous  Jonathan  Wild  had  under  him  a  weU-difcipIined 
corps  of  thieves  who  brought  in  all  their  fpoils  to  him  ;  and 
he  kept  a  fort  of  public  office  for  reftoring  them  to  the  owners 
at  half  price.  To  prevent  which  audacious  praflice,  to  the 
ruin  and  in  defiance  of  public  juilice,  it  was  enafted  by  fta- 
tute  4  Geo.  I.  c.  1 1.  that  whoever  fhall  take  a  reward  under 
the  pretence  of  helping  any  one  to  ftolen  goods,  fliall  fufFer 
as  the  felon  who  ftole  them  ;  unlefs  he  caufes  fuch  principal 
felon  to  be  apprehended  and  brought  to  trial,  and  alfo  gives 
evidence  againft  them.  Wild,  ftill  continuing  In  his  old  prac- 
tice, was  upon  this  ftatute  at  laft  convicted  and  executed^* 

9,  Receiving  of  ftolen  goods,  knowing  them  to  he  Jlolcn^ 
is  alfo  a  high  mlfdemefnor  and  affront  to  public  juftice.  We 
have  feen  in  a  former  chapter  °,  that  this  offence,  which  is 
only  a  mlfdemefnor  at  common  law,  by  the  ftatute  3  &  4  W. 
&  M.  c.  9.  and  5  Ann.  c.  3  i .  makes  the  offender  acceffory 
to  the  theft  and  felony.  But  becaufe  the  acceffory  cannot  in 
general  be  tried,  unlefs  with  the  principal  or  after  the  prin- 
cipal is  convicSled,  the  receivers  by  that  means  frequently 
eluded  juftice.  To  remedy  which,  it  is  enabled  by  ftatute 
I  Ann.  c.  9.  and  5  Ann.  c.  31.  that  fuch  receivers  may  Pclii 
be  profecuted  for  a  mlfdemefnor,  and  punlftied  by  fine  and 
imprlfonment,  though  the  principal  felon  be  not  before  taken 
fo  as  to  be  profecuted  and  convl£led.  And,  In  cafe  of  r  ij.^* 
receiving  ftolen  lead,  iron,  and  certain  other  metals,  fuck 
offence  is  by  ftatute  29  Geo.  II.  c.  30.  punifliable  by  tranf- 
portation  for  fourteen  years  °.  So  that  now  the  profecutor  has 
two  methods  in  his  choice  :  either  to  punlfh  the  receivers  for 
the  mlfdemefnor  immediately,  before  the  thief  is  taken  ^  ^  or 

^  *^ee  lUr.  6  Oco^  I.   c.  z^.    \  9.  of  goods  fl^len  \y  burn-boat$,  SiC.   iii 

a   Set  pa^.  3S,  the  Tli.ttiies.. 
^  See  alfuit^itsiie  2  Gea.  Ill,   c.  28.  P  Poller,   373. 

f  12.   for  ihe  punilirDent  of  reciavers 

5  ta 
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to  wait  till  the  felon  is  convifled,  and  then  punifh  them  as 
acceflbries  to  the  felony.  But  it  is  provided  by  the  fame 
ftatutes,  that  he  fhall  only  make  ufe  of  oiie,  and  not  both 
of  thefe  methods  of  punifhment.  By  the  fame  ftatute  alfo 
29  Geo.  II.  c.  30.  perfons  having  lead,  iron,  and  other 
metals  in  their  cuftody,  and  not  giving  a  fatisfacTlory  ac- 
count how  they  came  by  the  fame,  are  guilty  of  a  mifde- 
mefnor  and  punifliable  by  fine  or  imprifonmcnt.  And  by 
ftatute  10  Geo.  III.  c.  48,  all  knowing  receivers  of  ftoleii 
plate  or  jewels,  taken  by  robbery  on  the  highway,  or  when 
a  burglary  accompanies  the  ftealing,  may  be  tried  as  well 
before  as  after  the  conviction  of  the  principal,  and  whe- 
ther he  be  in  or  out  of  cuftody,  and,  if  convifted,  fhall 
be  adjudged  guilty  of  felony,  and  tranfported  for  fourteen 
years  (a). 


(2)  By  the  common  law,  the  receiving  of  ftolen  goods  was  a 
inifdemefnor  ;  but  by  the  3  W.  &  M.  c.  9.  the  buyer  or  receiver 
of  ftolen  goods  was  made  an  accefTory  after  the  fad,  and  fronri 
that  time  the  common  law  mifdemcfnor  became  m.erged  in  the 
felony*  By  the  4  Geo.  I.  c.  11.  perfons  convifted  of  buying  or 
receiving  ftolen  goods,  knowing  them  to  be  ftolen,  may  be  tranf- 
ported for  fourteen  years.  But  this  ftatute  has  a  reference  to 
the  former  ftatutes,  by  which  receivers  are  made  acceflbries,  and 
as  there  can  be  no  acceflbries  to  petty  larceny,  this  ftatute  has 
operation  only  in  cafes  v/here  the  principal  is  previoufly  convicted 
of  grand  larceny.  Fojl,  73.  378.  And  as  thefe  ftatutes  did  not 
extend  to  the  receivers  of  ftolen  goods,  where  the  principal  was 
guilty  only  of  petty  larceny,  the  22  Geo.  III.  c.  5.  w^as  pafled, 
which  comprehends  all  defcriptions  of  receivers  whatever,  it  ex- 
prefsly  excepts  the  receivers  of  lead,  iron,  copper,  brafs,  bell- 
metal,  and  folder,  v/ho  are  punifhable  by  29  Geo.  II.  c.  30.  by 
tranfportallGn  for  fourteen  years,  and  alfo  the  cafe  where  the 
principal  has  been  convi6led  of  grand  larceny,  or  fome  greatet* 
offence,  In  that  inftance  the  receiver  muft  ftlU  be  profecuted  as  an 
accefibry  to  the  felony;  and  by  the  4  Geo.  li  c.  Ii.  may  be 
tranfported  for  fourteen  years.  But  in  every  other  inftance^ 
whether  the  principal  has  committed  petty  larceny,  grand  larceny ,- 
or  fome  greater  offence,  the  receiver  m.aj  be  profecuted  for  a 

niifdemefnor^ 
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10.  Of  a  nature  fomewhat  fimilar  to  the  two  hit  is  the 
offence  of  i/jeji  botey  which  is  where  the  party  robbed  not 
only  knows  the  felon,  but  alfo   takes  his  goods   again,  or 


mifdemefnor,  and  be  punifhed  by  fine,  imprlfonment,  cr  whip* 
ping,  whether  the  principal  felon  be,  or  be  not,  convidled,  or  be, 
or  be  not,  amenable  to  juflice.  And  every  perfon  under  fifteen 
years  of  age,  guilty  of  any  felony  within  benefit  of  clergy,  fhalL 
be  entitled  to  a  pardon,  if  he  makes  fuch  a  difcovery  as  produces 
the  conviction  of  two  perfons  guilty  of  buying  or  receiving 
ftolen  goods.  It  has  been  determined  that  money  and  bank 
notes  are  not  goods  within  the  meaning  of  thefe  ftatutes, 
Leachy  208.  368.  Upon  the  trial  of  the  receiver,  the  principal 
felon  may  be  admitted  a  witnefs.  Leachy  325.  When  the  3  & 
4  W.  &  M.  c.  9.  had  made  the  receiver  of  ftolen  goods  an  ac- 
ceflbry  after  the  fa6l,  his  punifhment  in  the  cafe  of  grand  larceny, 
was  the  fame  at  that  time  as  that  of  the  principal,  'viz,.  burning 
in  the  hand,  and  imprifonraent  not  exceeding  a  year  :  but  the 
puni^ment  of  the  principal  by  the  4  Geo.  I.  c.  11.  miglit  be 
changed  at  the  difcretion  of  the  court  into  tranfportation  for 
fe\en  years;  but  it  feemed  to  be  underllood  till  lately,  that  the 
claufe  in  that  ftatute  refpe6ling  the  receiver  was  imperative,  and 
that  the  court  was  obliged  to  fentence  him  to  tranfportation  for 
fourteen  years.     Foji,  73. 

The  words  in  the  firil  claufe  refpedling  the  principal,  are 
ttjhall  and  may  he  lawful  for  the  courts  if  they  think  Jit,  iiiilead  of 
burning  in  the  hand,  to  order  the  offender  to  be  tranfported  for 
feven  years.  In  the  claufe  refpeding  the  receiver,  the  fame  words, 
ttjlmll  and  may  he  lawful,  are  repeated,  though  the  words,  if  they 
thinhjit,  are  omitted. 

Shall  and  may,  lord  Hardwicke  fays,  are  imperative  in  general 
adls  of  parliament  and  in  private  conllitutions.  3  jltk,  166. 

The  word  may  legalizes  the  a£l,  2iXi^Jhall  commands  it. 

But  there  feems  to  be  a  material  difference  between  thofe 
words,  and  the  words  it  JImll  and  may  he  lawful,  which  autho- 
rize, but  do  not  compel. 

It  feems  therefore  left  to  the  difcretion  of  the  judge,  whether 
he  will  adopt  the  former  punifliment  of  burning  in  the  hand, 
with^imprifonment  for  not  more  than  a  year,  or  the  new  punifh- 
ment of  tranfportation  for  fourteen  years. 

Then  by  the   19  Gee.  Ill,  c»  74.  the  burning  fn  the  hand 

may 
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other  amencTs,  upon  ngreement  not  to  profecute.  This  13 
frequently  called  compounding  of  felony,  and  formerly  wa5 
held  to  make  a  man  an  acceflbry ;  but  is  now  punifhed 
only  with  fine  and  imprifonment  ^.  This  perverfion  of 
juftice,  in  the  old  Gothic  conftitutions,  was  liable  to  the 
mod  fevere  and  infamous  punilliment.  And  the  Salic 
law,  «  /atroni  eiim  ftmilem  habuit^  qui  fur  turn  celare  vellet^  et 
«  occulte fine  judice  compoftmmn  ejus  admittere  ^''  By  ftatute 
25  Geo.  II.  c.  36.  even  to  advertife  a  reward  for  the  return 
of  things  ftolen,  with  no  quellions  afked,  or  words  to  the 
fame  purport,  fubjeds  the  advertifer  and  the  printer  to  a 
forfeiture  of  50/.  each* 

II.  Common  barreiry  is  the  offence  of  frequently  ex- 
citing and  ilirring  up  fuits  and  quarrels  between  his  ma- 
jefty's  fubjccb,  either  at  law  or  otherwife  ^  The  punifli- 
ment  for  this  offence,  in  a  common  perfon,  is  by  fine  and 
imprifonment :  but  if  the  offender  (as  is  too  frequently  the 
cafe)  belongs  to  the  profeffion  of  the  law,  a  barretor,  wh» 
is  thus  able  as  well  as  willing  to  do  mifchief,  ought  alfo  to 
be  difabled  from  pradifing  for  the  future  f.  And  indeed  it 
IS  enaded  by  ilatute  12  Geo.  I.  c  2y.  that  if  any  one,  who 

«J  I  Hnwk.  p.  C.  T2-.  ^  I  H.in-k.  p.  a  243. 

'  Stiernh.  dcjureGoiU  l.  3.  r .  5.  t   ,  Hawk.  P.  C.  244. 


may  be  changed  into  a  pecuniarv^  fine,  or  whipping  not  oftener 
than  thrice. 

This  I  am  affured  is  the  conftruclion  now  put  upon  the  ftatute 
by  feveral  able  Judges. 

Tranfportation  for  fourteen  years  feems  too  fevere  a  puniihmei>t 
for  a  flight  offence  of  this  nature. 

In  an  indidnnent  for  a  mifdeniefnor,  containing  a  count  which 
ftates  the  thing  ftolen  of  fuch  a  value  as  makes  the  offence  grand 
larceny  in  the  principal,  it  is  not  neceffary  to  aver  that  the  prin:- 
cipa:  has  not  been  before  convicted  ;  but  if  the  defendant  can  ihew 
that  he  has  been  before  convidled,  the  receiver  muft  b^  acquitted-" 
Upon  that  indiaiiient,  tliougli  he  would  fubje6l  himfelf  to  be  tried 
upon  another  indidmeut^  and  upon  conviction  would  be  liable  to 
trrtrfportJ^ior.  fur  fourteeii  years,    c  T*  R.  8.r,  * 

hath 
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hath  been  convicled  of   forgery     perjury,    fubornation  of 
perjury,  or  common  barretry,  Ihall  pradife  as  an  attorney, 
foKcitor,  or  agent,  in  any  fuit  5   the  court,  upon  complaint, 
fhall  examine  it  in  a  fummary  way  ;  and,  if  proved,  fhall 
dire£l  the  offender  to  be  tranfported  for  feven  years.    Here- 
unto may  alfo  be  referred  another  offence,  of  equal  malignity 
and  audacioufnefs  -,  that  of  faing  another  in  the  name  of  a 
liftitious  plaintiff -,  either  one  not  in  being  at  all,  or   one 
who  is  ignorant  of  the  fuit.     This  offence,  if  committed  in 
any  of  the  king's  fuperior  courts,  is  left,  as  a  high  contempt, 
to  be  punifhed  at  their  difcretion.     But  in  courts  of  a  lower 
degree,  where  the  crime  is  equally  pernicious,  but  the  au« 
thority  of  the  judges  not  equally  extenfive,  it  is  dire£led  by 
ftatute  8  Eliz.  c.  2.  to  be  punifhed  by  fix  months  impriibn- 
ment,  and  treble  damages  to  the  partv  iniured. 

^  12.  Maintenance  is  an  offence  that  bears  a  near  rela- 
tion to  the  former  •,  being  an  ofHcious  intermeddling  in  a 
fuit  that  no  way  belongs  to  one,  by  maintaining  or  affifling  [  13  r 
either  party  with  money  or  otherwife,  to  profccute  or  de- 
fend  it"  :  a  praaice   that  was   greatly  encouraged  by  the 
firft  ^  introdudion  of  ufes  ^.     This    is   an    offence   againfl 
public  juftice,  as  it  keeps   alive  ftrife  and  contention^  and 
perverts  the  remedial  procefs  of  the  law  into  an  engine  of 
oppreffion.     And  therefore,  by  the  Roman  law,  it  was  a 
fpecies  of  the  crimen  falft  to  enter  into  any  confederacy,  or 
do  any  aft   to   fupport  another's  lawfuit,  by  money,  wit- 
nefles,  or  patronage^.     A  man  may  hov/ever  maintain  the 
fuit  of  his  near  kinfman,  fervant,  or  poor  neighbour,  out  of 
charity   and    compafllon,    with   impunity.     Otherwife    the 
punifhment  by  common  law  is   fine  and  imprifonjnent  ^  j 
and  by  the  ftatute  32  Hen,  VIII.   c.  9.  a  forfeiture  of  ten 
pounds. 

13.  Champerty,  campUpartltw^  is  a  fpecies  of  mainte- 
nance, and  punifhed  in  the  fame  manner  2  :  being  a  bargain 

«  I  Hawk.  P.C.  249,  y  I  Hawk.  P.  Q.%^t,^. 

^Dr.  &  St.  203.  2  l^,id,  7n, 

^  Ff,  48.  10.  20. 
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with  a  plaintiff  or  defendant  campum  partire^  to  divide  the 
land  or  other  matter  fued  for  between  them,  if  they  prevail 
at  law  \  whereupon  the  champertor  is  to  carry  on  the  party's 
fuit  at  his   own  expence  ^     Thus  champart,  in  the  French 
law,  fignifies  a  fimilar  divifion  of  profits,  being  a  part  of  the 
crop  annually  due  to  the  landlord  by  bargain  or  cuftom. 
In  our  fenfe  of  the  word,  it  fignifies  the  purchafing  of  a 
fuit,  or  right  of  fuing :  a  praaice  fo  much  abhorred  by  our 
law,  that  it  is  one   main  reafon  why  a   chofe  in  aftion,  or 
thing  of  which  one  hath  the  right  but  not  the  poffeffion, 
is  not  affignable   at  common  law  ;  becaufe  no  man  fliould 
purchafe  any  pretence   to   fue    in   another's   right.     Thefe 
pells  of  civil  fociety,  that   are  perpetually  endeavouring  to 
dillurb   the  repofe  of  their  neighbours,  and  ofliciouily  in- 
terfering in  other   men's  quarrels,  even  at  the  hazard   of 
their  own  fortunes,  were  feverely  animadverted  on  by  the 
Roman  law,  "  qui  improbe  coeiint  in  alienam  litem^  tit  quic* 
"  quid  ex  condemnatione  in  rem  ipfius  redaclum  fuerit  inter  eos 
«<  communicaretury  lege  Julia  de  vi  privata  tenentur  ^ ;"  and 
they    were  puniflhed  by    the  forfeiture  of    a.  third  part  ol 
r  iq6  1  ^heir  goods,  and  perpetual  infamy.     Hitherto  alfo  muft  be 
referred  the  provifion  of  the  ftatute  32  Hen.  VIII.  c.  9 
that  no  one  fliall  fell  or  purchafe  any  pretended  right  or  titk 
to  land,  unlefs  the  vendor  hath  received  the  profits  thcreol 
for  one  whole  year  before  fuch  grant,  or  hath  been  in  ac- 
tual poffeffion  of  the  land,  or  of  the  reverfion   or  remain 
der;  on   pain   that  both  purchafor  and  vendor  fhall  eacl 
forfeit  the  value   of  fuch  land   to  the  king  and  the  profe- 
cutor.     Thefe  offences  relate  chiefly  to  the  commencemen 
of  civil  fuits  :  but 

14.  The  compounding  of  informations  upon  penal  ftatute 
are  an  offence  of  an  equivalent  nature  in  criminal  caufes 
and  are,  befides,  an  additioijal  mifdemefnor  againft  publi- 
juftice,  by  contributing  to  make  the  laws  odious  to  th 
people.  At  once  therefore  to  difcourage  malicious  in 
formers,  and  to  provide  that  offences,  when  once  difcovered 

*  Stat,  of  confpirat.  33  Edw.  I.  ^  U-  4^-  7-  ^' 
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fiiall  be  duly  profecuted,  it  is  enafted  by  ftatute  18  Eliz. 
c.  5.  that  if  any  perfon,  informing  under  pretence  of  any 
penal  law,  makes  any  compofition  without  leave  of  the 
court,  or  takes  any  money  or  promife  from  the  defendant  * 
to  excufe  him,  (which  dcmonftrates  his  intent  in  commencing 
the  profecution  to  be  merely  to  ferve  his  own  ends,  and 
not  for  the  public  good  (3),)  he  (hall  forfeit  10/.  fliall  ftand 
two  hours  on  the  pillory,  and  fhall  be  for  ever  difabled  to 
fue  on  any  popular  or  penal  ftatute. 

15.  A  CONSPIRACY  alfo  to  india  an  innocent  man  of  fe- 
lony falfely  and  malicioufly,  who  is  accordingly  indifted  and 
acquitted,  is  a  farther  abufe  and  perverfion  of  public  juftice  5 
for  which  the  party  injured  may  either  have  a  civil  aftion 
by  writ  of  confpiracy,  (of  which  we  fpoke  in  the  preceding 
book  %)  or  the  confpirators,  for  there  muft  be  at  lead  two 
to  form  a  confpiracy,  may  be  indifted  at  the  fuit  of  the 
kmg,  and  were  by  the  antient  common  law  ^  to  receive 
what  is  called  the  villenous  judgment ;  viz.  to  lofe  their  li- 
beram  legem,  \vhereby  they  are  difcredited  and  difabled  as 
jurors  or  witnefles  ;  to  forfeit  their  goods  and  chattels,  and 
lands  for  life ;  to  have  thofe  lands  wafted,  their  houfes 
razed,  their  trees  rooted  up,  and  their  own  bodies  com- 
mitted to  prifon  ^  But  it  now  is  the  better  opinion,  that 
the  villenous  judgment  is  by  long  difufe  become  obfolete  ^  [  137 

<=  Sec  vol.  in.  pag.  ia5.  e  j  Hawk.  P.  C,  193. 

<l  Bro.  Abr,  til.  confpiracy,   28. 


(3 )  This  fevere  ftatute  extends  even  to  penal  aaions,  where 
the  whole  penalty  is  given  to  the  profecutor. 

To  compound  a  felony  is  a  mifdemeanour  punifhable  as  mif^ 
demeanours  in  general  by  fine  and  imprifonment  at  the  difcretiou 
of  the  court.     See  p.  133. 

To  compound  a  penal  adlion  without  leave  of  the  court  is 
an  offence^  which  muft  be  punifhed  as  the  ftatute  direds. 

But  it  is  no  offence  to  compound  a  mifdemeanour,  for  in  every 
cafe  of  mifdemeanour  the  perfon  injured  may  maintain  an  adion 
to  recover  a  compenfation  in  damages. 

M?  it 
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It  not  liriving  been  pronounced  for  foins  ages  :  but  inrcead 
thereof  tlie  delinquents  are  ufually  fentenced  to  imprifon- 
nient,  fine,  and  pillory  (4).     To  this  head  may  be  referred 


(4)  Every  confederacy  to  injure  individuals,  or  to  do  a6t3  which 

are  unlawful;  or  prejudicinl  to  the  con^munity,  h  a  confpiracy. 

Journeymen  who  refufe  to  work,  in  confequence  of  a  combination, 

till    their   wages   are  raifcd,  may    be  indifted  for  a  confpirac}'. 

I  Leac/j,  liaiuL  348.     But  by   the  40  Geo.  III.   c.  106.    any 

two  julllces  of  the  peace  have   cognizance   of  offences  of  this 

kind,  arid  m.ay  upon  conviclion  punifli  the  offenders  by  imprifon- 

ment   in  the  county  gaol  for  three  months,  or  by  iraprifonmenl 

and  hard  labour  in   the   houfe   of  correction   for  two  months.— 

Though  it   18  legal  for  one  journeyman  or  fervant   to  rcfufe  tc 

work,  unlefs  he  is  paid  the  wages  he  demands,  yet  a  combinatioi 

of  two  or  more  to  raife  their  wages   becomes  crimiiiaL      So  ? 

combination  of  two  or  more  maf!ers  to  lower  the  wages  of  theii 

fervants  would  be  equally  criminal.      0:ie  perfon  alone  cannot  be 

guilty  of  a  confpiracy  ;  but  one  perfon  may  be   profecuted  foi 

having  confpired  with  others,  and   may  be  tried  and  coiividec 

alone,      i  Str.   193.     In    a    profccution    for   a    confpiracy,    the 

aclual   fadl    of   confpiring    need  not  be  proved,    but  it  may  U 

inferred    from    circurnflances,    and    the    concurring    condud    o: 

the  defendants.      1  BL  Rep.  392.— In  the  cafe  of  WiUiam  Stone 

who   was    indided    for   high  treafon,    viz.   for   compafling   the 

death   of  the  kiug,  and  for  adhering  to  his  enemies,  the  oven 

rt6t:  to  which  the  evidence  chiefly  apphed  was  the  confpfring  witl 

Jolin  Stone,  William  Jackfon,  and  others  unknown,  to  colled  in 

tclligeiice,  and  to  communicate  it  to  the  enemy  for  their  aid  anc 

inilrviCtion.     And  the  Attorney-General  advanced  this  pofition, 

which   was  admitted   by  the    Court  ;    "  that,  as  the  overt  zS 

«•'  charged  was  a  confpiracy,  of  which  proof  was  already  befon 

*'  the   Court,  the   ad  of  each  confpirator  iu  the  profecution  o: 

<^'  fiich  confpiracy  was  evidence  againfl  all  ;  that  it  had  been  f( 

«<  determined  by  Mr.  J.  Buller  in  the   cafe  of  7^i^^  Khig  v.  Bozve, 

*^  and  others i  who  were  convided  for  a  confpiracy  to  carry  awa] 

««  Lady  Strathmore  ;  and  that  the  fame  principle  had  been  alfc 

<*  fettled   in  The  Ktng  v.  Hardy,  and  The  King  v.  Toohy  at   th< 

**  Old  Bailey  in  1794.*'-— A  confpiracy  has  been  faid  to  be  com 

prehended  under  the  denomination  of  crimen  falfh  and  a  perfoi 

c;^nvic^^;d   of  it   is  held  to  be  rendered  aa  incompetent  witnefs 

Leach 
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the  ofFcnce  of  fending  letters,  threatening  to  accufe  any 
perfoii  of  a  crime  punifhable  with  death,  tranfportation, 
pillory,  or  otJier  infamous  punlfhment,  with  a  view  to  ex- 
tort from  him  any  money  or  other  variable  chattels.  This 
is  punifhable  by  ftatute  o^o  Geo.  III.  c.  24.  at  the  difcretion  of 
the  court,  with  fine,  imprifonment,  pillory,  whipping,  or 
tranfportation  for  feven  years. 

r«5.  The  next  oiience  againfl  public  juflice  is  when  the 
iuit  is  paft  it's  commencement,  and  come  to  trial.  And  that 
is  the  crime  of  wilful  and  corrupt  perjury :  which  is  defined 
by  fir  Edward  Coke  ^,  to  be  a  crime  committed  when  a  la^v-^ 
ful  oath  is  adminiftered,  in  fome  judicial  proceeding,  to  a 
perfon  who  fwears  lu'ilfidlyy  abfolutely,  and  falfelyy  in  a 
matter  material  to  the  iffue  or  point  in  queilion.  The  law 
takes  no  notice  of  any  perjury  but  fuch  as  is  committed  in 
fome  court  of  juftice,  having  power  to  adminifter  an  oath; 
or  before  fome  magiftrate  or  proper  officer,  inverted  with 
a  fim.ilar  authority,  in  fome  proceedings  relative  to  a  civil 
fuit  or  a  criminal  profecution:  for  it  efteems  all  other  oaths 
unneceflary  at  leart,  and  therefore  will  not  punifli  the 
breach  of  them  (5).     For  which  reafon  it  is  much  to  be 

^  3  Inft,  164. 


Leach.  349.  Bat  this  is  only  true  of  confpiracies,  the  objed  of 
which  is  to  injure  by  fraud,  falfehood,  or  perjury ;  for  Mr.  Bowes 
and  the  others  convided  with  him  v/ere  afterwards  held  to  be 
competent  witneffes  by  the  court  of  delegates. 

(5}  Where  an  oath  is  required  by  an  aft  of  parliament,  but 
not  in  a  jucjicial  proceeding,  the  breach  of  that  oath  does  not 
feem  to  amount  to  perjury,  unlefs  the  flatute  enadls  that  fucli 
oath,  when  falfe,  ihall  be  perjury,  or  (hall  fubjeft  the  offender  to 
the  penalties  of  perjury. 

It  is  remarkable  that  the  houfe  of  commons  have  no  power 
to  adminifter  an  o^th,  except  in  thofe  particular  inftances  in 
which  that  power  is  granted  to  them  by  exprefs  ads  of  parlia- 
ment. It  is  fuppofed  that  the  reafon  they  have  never  obtained 
the  gen^xal  authority  of  adminiftering  an  oath,  is  owing  to  the 
jealoufy  of  the  upper  houfe,  which,  by  fecuring  this  privilege 
to  itfelf,  preveats  the  commons  from  participatiiag  in  the  judica* 
ture  of  parliament. 

M3  ijuef- 
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queRioned,  how  far  any  magiftrate  is  juftlfiable  in  taking  : 

voluntary  ajjidavit  in  any  extrajudicial  matter,  as  is  no\ 

too    frequent  upon  every  petty  occafion :  fince  it  is  mor 

than  poflible,  that  by  fuch  idle  oaths  a  man  may  frequentl 

in  foro  confcientiae  incur  the  guilt,  and  at  the   fame  tim 

evade  the    temporal  penalties,    of   perjury.     The   perjur 

mult  alfo  be  corrupt,   (that  is,  committed  malo  animo,)  wil 

ful,  pofitive,  and  abfolute :  not  upon  furprize,  or  the  like 

it  alfo  muft  be  in  fome  point  material  to  the  queftion  i 

difpute  j  for  if  it  only  be  in  fome  triflmg  collateral  circun" 

fiance,  to  which  no  regard  is  paid,  it  is  no  more  penal  tha 

in  the  voluntary  extrajudicial   oaths  before  mentioned  (6 

Subornation  of  perjury  is  the  offence  of  procuring  anothe 

[  138  ]  to  take  fuch  a  faife  oath,  as  conftitutes  perjury  in  the  pru 

cipal.     The    punifhment   of    perjury  and   fubornatlon,    : 

common  law,  has  been  various.     It  was  antlently  death 

afterwards  banifhment,  or  cutting  out  the  tongue  ;  then  fo 

feiture  of  goods  ;  and  now  it  is  fine  and   imprifonmen 

and  never  more  to  be  capable  of  bearing  teftimony  s.     Bi 

the  ftatute  5  Eliz.  c.  9.  (if  the  offender  be  profecuted  there 

on)  inflias  the  penalty  of  perpetual  infamy,  and  a  fine  ( 

40/.  on  the   fuboriier  :  and  in  default  of  payment,  impr 

fonment  for  fix  months,  and  to  ftand  with  both  ears  naile 

to  the  pillory.     Perjury  itfelf  is  thereby  punifiied  with   f 

months  imprifonment,  perpetual  infamy,  and  a  fine  of  30 

or  to  have  both  ears  nailed  to  the  pillory.     But  the  pr. 

fecutlon  is  ufually  carried  on  for  the  offence  at  commc 

law  ;  efpecially    as,  to   the  penalties  before    infliaed,  tl 

ftatute  2  Geo.  H-  c.  25.  fuperadds  a  power,  for  the  cou 

to  order  the  offender  to  be  fent  to  the  houfe  of  correau 

for  a  term  not  exceeding  feven  years,  or  to  be  tranfport( 

for  the  fame  period  ;  and  makes  it  felony  without  benefit 

clergy  to  return  or  efcape  within  the  time.     It  has  fom 

s  3  Iiift,  163. 


(6)  A  man  maybe  indided  for  perjury  in  fwearing  that 
helie-ves  a  fad  to  be  true,  which  he  muil  know  to  be  falfe.  Leac 

'7°r  tIm 
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times  been  wifhed,  that  perjury,  at  leaft  upon  capital  accu- 
fations,  whereby  another's  life  has  been  or  might  have 
been  deftroyed,  was  alfo  rendered  capital,  upon  a  principle 
of  retaliation ;,  as  it  is  in  all  cafes  by  the  laws  of  France  ^\ 
And  certainly  the  odioufnefs  of  the  crime  pleads  ftrongly 
in  behalf  of  the  French  law.  But  it  is  to  be  confidered, 
that  there  they  admit  witnefles  to  be  heard  only  on  the  fide 
of  the  profecution,  and  ufe  the  rack  to  extort  a  confeflion 
from  the  accufed.  In  fuch  a  conftitution  therefore  it  is 
neceflary  to  throw  the  dread  of  capital  punifhment  into 
the  other  fcale,  in  order  to  keep  in  awe  the  witnefles  for 
the  crown  ;  on  whom  alone  the  prifbner's  fate  depends  ; 
fo  naturally  does  one  cruel  law  beget  another.  But  cor-  ^ 
poral  and  pecuniary  punifhments,  exile,  and  perpetual  in- 
famy, are  more  fuited  to  the  genius  of  the  Englifh  law  : 
where  the  fa6l:  is  openly  difcufled  between  witnefles  on 
both  fides,  and  the  evidence  for  the  crown  may  be  contra- 
dicted and  difproved  by  thofe  of  the  prifoncr.  Where  in-  - 
deed  the  death  of  an  innocent  perfon  has  actually  been  the  [  139  1 
confequence  of  fuch  wilful  perjury,  it  falls  within  the  guilt 
of  deliberate  murder,  and  deferves  an  equal  punifhment : 
which  our  antient  law  in  fa£t  infiided  K  But  the  mere  at- 
tempt  to  defliroy  life  by  other  means  not  being  capital,  there 
is  no  reafon  that  an  attempt  by  perjury  (liould  ;  much  lefs 
that  this  crime  fhould  in  all  judicial  cafes  be  punifhed  with 
death.  For  to  multiply  capital  punifhments  lefl^ens  their 
efl^eft,  when  applied  to  crimes  of  the  deepefl:  dye  j  and, 
deteftable  as  perjury  is,  it  is  not  by  any  means  to  be  com- 
pared with  fome  other  ofi'ences,  for  which  only  death  can 
be  inflided  ;  and  therefore  it  feems  already  (except  perhaps 
in  the  inftance  of  deliberate  murder  by  perjury)  very  pro- 
perly punifhed  by  our  prefent  law,  v/hich  has  adopted  the 
opinion  of  Cicero  ^^  derived  from  the  law  of  the  twelve 
tables,  "  perjurii poena  divina^  exitmm  ;  humana^  dedecus  (';^)." 

^  Montefq.  Sp.  L.  b.  29.  c.  1 1.  ^  de  Leg,  2.  9. 

*  Briiton.  c.  5.  « 


(7)  See  this  fubjed  further  difcuffed  in  p.  ig6.  poj. 

M4  17.  Bribery 
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17*  Bribery  is  the  next  fpecies  of"  cfFence  againft  publi 
juflice  ;  which  Is  when  a  judge,  or  other  perfon  concerne 
in  the  admhiiftration  of  juftice,  takes  any  undue  reward  t 
influence  his  behaviour  in  his  office  ^     In  the  eaft  it  is  th 
cuilom  never  to  petition  any  fuperior  for  juflice,  not  except 
ing  their  kings,  without  a  prefent.     This   is   calculated  fo 
the  genius  of  defpotic  countries ;  where  the  true  principle 
of  government  are  never  underftood,  and  it  is  imagined  th?i 
there  is  no  obligation  from  the  fuperior  to  the  inferior,  n 
relative  duty  owing  from  the  governor  to  the  governed.  Th 
Roman  law,  though   it  contained  many  fevere  injun6tion 
againfl  bribery,  a«^  well  for  felling  a  man's  vote  in  the  fenat' 
or  other  public  affembly,  as  for  the  bartering   of  commoi 
juflice,  yet,  by  a  ftrange  indulgence  in  one  inflance,  it  ta 
citly  encouraged   this  practice  ;  allowing   the  magiflrate  h 
receive  fmall  prefents,  provided  they  did  not  in  the  whol< 
exceed  a  hundred  crowns   in   the  year°^:  not   confiderin^ 
the   infmuating  nature  and  gigantic   progrefs  of  this  vice 
when  once  admitted.     Plato  therefore  more  wifely,  in  hi 
[   140  ]  ideal   republic  ",  orders   thofe  who  take  prefents  for  doinj 
their  duty  to  be  punifiied  in  the  fevereft  manner:  And  b^ 
the  laws  of  Athens  he  that  offered  was  alfo  profecuted,  ai 
well  as  he  that  received  a  bribe  °.     In  England  this  offenc( 
of  taking  bribes   is  punifhed,  in  inferior  officers,  with  fin< 
and  imprifonment;  and  in  thofe  who  offer  a  bribe,  thougl 
not  taken,  the  fame  p.     But  in  judges,  efpecially  the  fupe- 
rior ones,  it  hath  been  always  looked  upon  as  fo  heinous  an 
offence,  that  the  cliief  juflice  Thorpe  was  hanged  for  it  in 
the  reign  of  Edward  III.     By  a  ftatute  ^   11  Hen.  IV.  all 
judges  and  officers  of  the  king,  convicSled  of  bribery,  fliall 
forfeit  treble   the  bribe,  be  puniflied  at  the  king's  will,  and 
be  difcharged  from  the  king's  fsrvice  for  ever.    -And  fome 
notable  examples  have  been  made  in  parliament,  of  perfon s 
in  the  higheft  ftations,  and  otherwife  very  eminent  and  ablcj 
but  contaminated  with  this  fordid  vice  (8)- 

*  I  Hawk.  P.  C.  168.  ^  Pott.  Antiq.  b.  i .  c.  13. 

»»//.  48.  II.  6.  P  3  lnft.147. 

n  deLeg,  i.  12.  q  I^kL  146. 

(8 )  It  was  held  to  be  a  mifdemefnor  to  offer  a  fum  of  money  tp 
the  lirft  lord  of  the  treafury,*for  the  purpofe  of  obtaimng  an  office 

cr 
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18.  Embracery  is  an  attempt  to  influence  a  jury  cor- 
ruptly to  one  fide  by  promlfes,  perfuafions,  entreaties,  mo- 
ney, entertainments,  and  the  Uke^  The  punifhment  for 
the  perfon  embracing  is  by  fine  and  imprifonment  j  and  for 
the  juror  fo  embraced,  if  it  be  by  taking  money,  the  punifh- 
ment is  (by  divers  ftatutes  of  the  reign  of  Edward  IIL)  perpe- 
tual infamy,  imprifonment  for  a  year,  and  forfeiture  of 
the  tenfold  value, 

19.  The  falfe  verdiB  of  jurors,  whether  cccafioned  by     , 
embracery  or  not,  was  antiently  confidered  as  criminal,  and 
therefore  exemplarily   puniflied  by  attaint  in  the  manner 
formerly  mentioned  \ 

20.  Another  offence  of  the  fame  fpecies  in  the  negligence 
of  public  officers^  entrufted  with  the  adminiftration  of  juftice, 
as  fhenfFs,  coroners,  conflables,  and  the  like,  which  makes 
the  offender  liable  to  be  fined  \  and  in  very  notorious  cafes 
will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 

one\  Alfothe  omitting  to  apprehend  perfons  offering  ftolen  j-   j^j  ] 
iron,  lead,  and  other  metals  to  fale,  is  a  mifdemefnor,  and 
puniOiable  by  a  flated  fine,  or  imprifonment,  in  purfuance 
of  the  flatute  29  Geo.  II.  c.  30, 

21.  There  is  yet  another  offence  againfl:  public  juftice, 
which  is  a  crime  of  deep  malignity;  and  fo  much  the  deeper, 
as  there  are  many  opportunities  of  puttin-g  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the 
injured  from  a  legal  profecution.  This  is  the  opprejfwn  and 
tyrannical  partiality  of  judges,  juftices,  and  other  magijlratesy 

r  T  H  iwk/P.  C.  259.  ^  I  Hawk.  P.  C.  i6S. 

*  See  Vol.  III.  p3g.  402,  403. 


or  appointment  under  government,  by  his  interefc  and  recom^ 
mendation.  4  Burr,  2498.  For  bribery  at  ekaions,  fee  i  vol. 
p.  179. 

Every  attempt  to  commit  a  crime  is  a  mifdemefnor.   Sec  p.  221. 

in 
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in  the  admimftration  and  under  the  colour  of  their  oflia 
However,  when  profecuted,  either  by  impeachment  in  pai 
liament,  or  by  infonnation  in  the  court  of  king's  benct 
(according  to  the  rank  of  the  offenders,)  it  is  fure  to  b 
feverely  pnniflied  with  forfeiture  of  their  offices,  (elthe 
Gonfequential  or  immediate,)  fines,  imprifonment,  or  othe 
diferetionary  cenfure,  regulated  by  the  nature  and  aggrava 
lions  of  the  oiFeiice  committed  {9). 

22.  Lastly,  exforfion  is  an  abufe  of  public  juilice,  whicl 
confifts  in  any  officer's  unlawfully  taking,  by  coloui:  of  hi 
office,  from  any  man,  any  money  or  thing  of  value,  that  i 
not  due  to  him,  or  more  than  is  due,  or  before  it  is  due  ' 
The  punifhment  is  fine  and  imprifonment^  and  fometimcs  ; 
forfeiture  of  the  office. 

u   i  H:r.vk.  P.  C,  170. 


(9)  For  a(3;Ions  and  profeciaions  againft  jiiftices  of  the  Dcace 
iee  I  vol.  p.  354.  n.  17. 
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CHAPTER    THE    ELEVENTH 


OF  OFFENCES  against  the  PUBLIC 

PEACE. 


W 


'E  are  next  to  confider  offences  agalnft  the  public 
-  -  peace ;  the  confervation  of  which  is  intrufted  to  the 
king  and  his  officers,  in  the  manner  and  for  the  reafons  which 
were  formerly  mentioned  at  large'.  Thefe  offences  are  either 
fuch  as  are  an  aaual  breach  of  the  peace  •,  or  conRruaively 
fo,  by  tending  to  make  others  break  it.  Both  of  thefe  fpecies 
are  alfo  either  felonious,  or  not  felonious.  The  felonious 
breaches  of  the  peace  are  ttrained  up  to  that  degree  ot 
malignity  by  virtue  of  feveral  modern  ftatutes:  and,  parti- 
cularly, 

I.  The  riotous  affembling  of  ttuelve  perfons,  or  more,  and 
not  difperfing  upon  proclamation.  This  was  firft  made  high 
treafon  by  ftatute  3  &  4  Edw.  VI.  c.  5.  when  the  king  was 
a  minor,  and  a  change  in  religion  to  be  efFeaed  :  but  that 
ftatute  was  repealed  by  flatute  i  Mar.  c.  i.  among  the  other 
treafons  created  Gnce  the  25  Edw. III.-,  though  the  prohibi- 
tion was  in  fubftance  re-enaaed,  with  an  inferior  degree  of 
punifliment,  by  ftatute  i  Mar.  ft.  2.  c.  i3.  which  made  the 
fame  offence  a  fingle  felony.  Thefe  ftatutes  fpecified  and 
particularized  the  nature  of  the  riots  they  were  meant  to  fup- 
prefs  ;  as,  for  example,  fuch  as  were  fet  on  foot  with  inten- 

f  Vol.  I.  pag.  118.  i68.  350. 
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tion  to  offer  violence  to  the  privy  counci!,  or  to  change  th« 
laws  of  the  kingdom,  or  for  certain  other  fpecific  purpofes 
in  which  cafes,  if  the  perfons  were  commanded  by  procla- 
mation to  difperfe;  and  they  did  not,  it  was  by  the  ftatute  o{ 
Mary  made  felony,  but  within  the  benefit  of  clergy  ;  and 
alfo  the  ha  indemnified  the  peace  officers  and  their  affiaants, 
if  they  killed  any  of  the  mob  in  endeavouring  to  fupprcfs  fuch 
riot.     This  was  thought  a  necefTary  fecurity  in  that  fangui- 
nary  reign,  when  popery  was  intended  to  be  re-eftablifted, 
L   143  J  which  was  like  to  produce  great  difcontents  :  but  at  firft  it 
was  made  only  for  a  year,  and  was  afterwards  continued  for 
that  queen's  life.    And,  by  fiatute  i  E!iz.  c.  16.  when  a  re- 
formation  in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  alfo 5  and  then  expired. 
From  the  accefhon  of  James  the  firft  to  the  death  of  queen 
Anne,  it  was  never  once  thought  expedient  to  revive  it:  but, 
in  the  firPc  year  of  George  the  firft,  it  was  judged  neceiTary, 
in  order  to  fupport  the  execution  of  the  ad  of  fettlement,  to 
renew  it,  and  at  one  ftroke  to  make  it  perpetual,  with  large 
additions.     For,  whereas  the  former  afts  exprefsly  defined 
and  fpecified  what  fhould  be  accounted  a  riot,  the  flatutc 
I  Geo.  I.  c.  5.  enads,  generally,  that  if  any  twelve  perfons 
are  unlawfully  afTembled  to  the  diflurbance  of  the  peace,  and 
any  one  juftice  of  the  peace,  flieriff,  under-lherifF,  or  mayor 
of  a  town,  fliall  think  proper  to  command  them  by  procla- 
mation to  difperfe,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwards,  fuch  contempt  fliall  be  fe- 
lony without  benefit  of  clergy.    And  farther,  if  the  reading 
of  the  proclamation  be  by  force  oppofed,  or  the  reader  be  in 
any  manner  wilfully  hindered  from  the  reading  of  it,  fuch 
oppofers  and  hinderers  are  felons  without  benefit  of  clergy : 
and  all  perfons  to  whom  fuch  proclamation  oug^t  to  have  been 
made,  and  knowing  of  fuch  hinderance,  and  not  difperfing, 
are  felons  without  benefit  of  clergy.     There  is  the  like  in- 
demnifying claufe,  in  cafe  any  of  the  mob  be  unfortunately 
killed  in  the  endeavour  to  difperfe  them;  being  copied  fion. 
the  aft  of  queen  Mary.    And,  by  a  fubfequent  claufe  of  the 


new 
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new  aft,  if  any  perfon,  fo  riotoufly  affembled,  begin  even 
before  proclamation  to  pull  down  any  church,  chapel,  meet- 
ing-houfe,  dwelling-houfe,  or  out-houfes,  they  fliall  be  felons 
without  beneiit  of  clergy  (i), 

2.  By  ftatute  i  Hen.  VII.  c.  7.  tinlaivful  hunting  in  any 
legal  foreft,  park,  or  warren,  not  being  the  king's  property, 
h)  nighty  or  with  pawled  faces^  was  declared  to  be  fingle 
jeloiiy.  But  now  by  the  ftatute  9  Geo.  I.  c.  22.  to  appear 
a.rmed  In  any  inclofed  foreft  or  place  v/here  deer  are  ufually 
kept,  or  In  any  warren  for  hares  or  conies,  or  In  any  high 

road,  open  heath,  common,  or  dov/n,  by  day  or  night,  with  r  j  . .  1 
faces  blacked  or  otherwife  difgwfedi  or  (being  fo  difguifed)  to 
hunt,  wound,  kill^  or  fleal  any  deer,  to  rob  a  warren,  or  to 
(teal  fifh,  or  to  procure  by  gift  or  prbmife  of  reward  any 
perfon  to  join  them  in  fuch  unlawful  ac3:.  Is  felony  without 
benefit  of  clergy.  I  mention  thefe  offences  in  this  place,  not 
on  account  of  the  damage  thereby  done  to  private  property, 
but  of  the  manner  in  which  that  damage  Is  committed : 
namely,  with  the  face  blacked  or  with  other  difguife, 
and,  being  armed  with  ofFenfive  weapons,  to  the  breach 
of  the  public  peace  and  the  terror  of  his  majefty's  fub- 
je£ls. 

3.  Also  by  the  fame  ftatute  9  Geo.  L  c.  22.  amended  by 
ftatute  27  Geo.  11.  c.  15.  knowingly  to  {tnd.  znj  letter  with- 
out  a  name,  or  with  a  fi£litious  name,  demanding  money, 
venlfon,  or  any  other  valuable  thing,  or  threatetwig  (without 
any  demand)  to  kill  ajiy  of  the  king's  fubje£l:s,  or  to  fire  their 
houfes,  out-houfes,  barns,  or  ricks,  Is  made  felony  without 


(i)  And  in  another  claufe  of  the  fame*a6l,  perfons  injured  by 
any  buildings  being  demolifhed  h^  a  riotous  aflembly,  may  i-c- 
cover  damages  in  an  aftion  againfl  the  hundred.  And  it  v/as 
determined  after  the  riots  in  1780,  that  the  owners  of  houfes; 
might  recover  damages  alfo  for  the  deftru6lion  of  iunilture,  or 
for  any  injury  to  their  property  done  at  the  fame  time  tbat  the 

build" 


M4  pQBLic  BookIV* 

benefit  of  elergy  (2).     This  offence  was  formerly  high  trea- 
fon  by  the  ftatute  8  Hen.  V.  c.  6. 

4.  To  pull  down  or  deflroy  any  locky  Jluice^  or  fioodgaU^ 
cre£led  by  authority  of  parliament  on  a  navigable  river,  is  by 
ftatute  I  Geo.  II.  ft.  2.  c.  19.  made  felony,  punifhable  with 
tranfportation  for  feven  years  (3).  By  the  ftatute  8  Geo.  11. 
c.  20.  the  offence  of  deftroying  fuch  works,  or  refcuing  any 
perfon  in  cuftody  for  the  fame,  is  made  felony  without  be- 
nefit of  clergy  ;  and  it  may  be  inquired  of  and  tried  in  any 
adjacent  county,  as  if  the  faft  had  been  therein  committed. 
By  the  ftatute  4  Geo.  III.  c.  12.  malicioufly  to  damage  or 
deftroy  any  banks,  fluices,  or  other  works  on  fuch  navigable 
river,  to  open  the  floodgates,  or  otherwife  obftruft  the  na- 
vigation, is  again  made  felony,  puniftiable  with  tranfporta- 
tion for  fevcn  years.  And  by  the  ftatute  7  Geo.  III.  c.  40. 
(which  repeals  all  former  a£ls  relating  to  turnpikes)  mali- 
cioufly to  pull  down  or  otherwife  deftroy  any  turnpike  gate^ 
or  fence,  toll-houfe,  or  weighing-engine  thereunto  belonging, 
t  145  3  ere61:ed  by  authority  of  parliament,  or  to  refcue  any  perfon 
in  cuftody  for  the  fame,  is  made  felony  without  benefit  of 
clergy ;  and  the  indidment  may  be  inquired  of  and  tried  in 
any  adjacent  county  (4),     The   remaining  offences  againft 


buildings  were  demoHfhed,  or  were  in  part  pulled  down.     Doug. 

(2)  The  words  of  thefe  ftatutes  are,  Jhall  Inowingly  fendy 
and  therefore  it  has  been  determined  if  the  writer  of  a  threat- 
ening letter  delivers  it  himfelf,  he  is  not  guilty  of  felony. 
Ltach.  'i^^i. 

(3)  This  ftatute  of  i  Geo.  11.  ft.  2.  c.  19.  after  feveral  conti- 
nuances, was  fuffered  to  expire  in  1748. 

(4)  The  ftatute  of  7  Geo.  III.  c.  40.  is  repealed  by  the  13 
Geo.  III.  c.  84.  by  which  the  offence  defcribedin  the  former  fta- 
tute is  made  felony,  punifhable  at  the  difci-etion  of  the  court  by 
tranfportation  for  feven  years,  or  imprifonment  for  any  time  not 
exceeding  three  years. 

And  this  is  extended  by  the  21  Geo.  III.  c.  20.  to  all  ads  fub- 
fequent  to  the  13  Geo.  III.  which  had  been,  or  /hould  in  future 

be, 
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the  public  peace  are  merely  mifdemefnors,    and  no  felo- 
nies ',  as, 

5.   Affrays  (from  ajfram-y  to  terrify)  are  the  fighting  of 
two  or  more  perfons  in  fome  public  place,  to  the  terror  of 
his  majefty's  fubje^ls  :  for,  if  the  fighting  be  in  private,  it  is 
no  affray  but  an  ajfaiilt'^.     Affrays  may  be  fupprefled  by  any 
private  perfon  prefent,  who  is  juftifiable  in  endeavouring  to 
part  the  combatants,  whatever  confequence  may  enfue^.  But 
more  efpecially  the  conftable,  or  other  fimilar  officer,  how- 
ever denominated,  is  bound  to  keep  the  peace  ;  and  to  that 
purpofe  may  break  open  doors  to  fupprefs  an  affray,  or  ap- 
prehend the  affrayers*,  and  may  either  carry  them  before  a 
juftice,  or  imprlfon  them  by  his  own  authority  for  a  conve- 
nient fpace  till  the  heat  is  over ;  and  may  then  perhaps  alfo 
make  them  find  fureties  for  the  peace^.    The  punifhment  of 
common  affrays  is  by  fine  and  imprifonment;  the  meafure  of 
w^hich  muft  be  reguhted  by  the  circumftances  of  the  cafe : 
for,  where  there  is  any  material  aggravation,  the  punifhment 
proportionably  increafes.     As  where  two  perfons  coolly  and 
deliberately  engage  in  a  duel  ;  this  being  attended  w'ith  an 
apparent  intention  and  danger  of  murder,  and  being  a  high 
contempt  of  the  juftice  of  the  nation,  is  a  ftrong  aggravation 
of  the  affray,  though  no  m.ifchief  has  aftually  enfued^  An- 
other aggravation  is,  when  thereby  the  officers  of  juftice  arc 
difturbed  in  the  due  execution  of  theiv  office  :  or  where  a 
refpefl  to  the  particular  place  ought  to  reftrain  and  regulate 
men's  behaviour,  more  than  in  common  ones  \  as   in  the 
king's  court,  and  the  like.    And  upon  the  fame  account  alfo  ['  146  1 
all  afi'rays  in  a  church  or  church-yard  are  efteemed  very 
heinous  offences,  as  being  indignities  to  him  to  whofe  fervice 

b  T  Hawk.  r.  C.  134.  <i   I  Havvk   P.  C.  137. 

c  Ibid,  1^6,  *^  Ibid.  13S. 


be,  pafTed  for  amending  and  repairing  any  particular  turnpike  road 
m  England. 
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thofe  places  are  confecrated.  Therefore  mere  quarrelfome 
words,  which  are  neither  an  affray  nor  an  offence  in  any- 
other  place,  are  penal  here.  For  it  is  enafted  by  ftatute  ^  &  6 
Edw.  VI,  c.  4,  that  if  any  perfon  fhall,  by  words  only^ 
quarrel,  chide,  or  brawl,  in  a  church  or  church -yard,  the 
ordinary  (hall  fufpend  him,  if  a  layman,  ab  ingrejfu  ecclefiae; 
and,  if  a  clerk  in  orders,  from  the  miriiflration  of  his  office 
during  pleafurq.  And,  if  any  perfon  in  fuch  church  or 
church-yard  pj-pceeds  to  fmite  or  lay  violent  hands 
upon  another,  he  fhall  be  excommunicated  ipfo  faclo ; 
or  if  he  ftrifcs  him  with  a  weapon,  or  draws  any 
weapon  with  intent  to  ftrike,  he  (hall  befides  excom- 
munication (being  convicted  by  a  jury)  have  one  of  his  j 
ears  cut  off:  or,  having  no  ears,  be  branded  with  the  let-  I 
ter  F  in  his  cheek.  T^c^?  perfons  may  be  guilty  of  an  affray  :  ■ 
but, 

6.  Riots,  routs y  and  unlauuftd  ajjemhiksy  muft  have  three 
perfons  at  lead  to  conftitute  them.  An  unlawful  ajfembly  is 
when  three,  or  more,  do  affemble  themfelves  together  to  do 
an  unlawful  aci,  as  to  pull  down  inclofures,  to  deftroy  a 
warren  or  the  game  therein;  and  part  without  doing  it,  or 
making  any  motion  towards  it  ^.  A  rout  is  where  three  or 
more  meet  to  do  an  unlawful  aft  upon  a  comm.on  quarrel, 
Tis  forcibly  breaking  down  fences  upon  a  right  claimed 
of  common,  or  of  way :  and  make  fome  advances  to- 
wards it  ^.  A  riot  is  where  three  or  more  afluaily  do 
an  unlav/ful  a£l  of  violence,  either  with  or  without  a 
common  caufe  or  quarrel  ^^ :  as  if  they  beat  a  man  ;  or 
hunt  and  kill  game  in  another^s  park,  chafe,  warren,  or 
liberty  ;  or  do  any  other  unlawful  aft  with  force  and 
violence  \  or  even  do  a  lawful  aft,  as  removing  a  nul- 
fance,  in  a  violent  and  tumultuous  manner.  The  pu- 
nilliment  of  unlawful  affemblies,  if  to  the  number  of 
t  147  J  twelve,    we  have  juft  now  feen,    may  be  capital,  accord- 

^  7  Ind.  176.  ^   3  JnlV,  176. 

s  i>rg,  Abr,  t.  Riot.  4,  5. 

6 


Ch.  ir.  WrongSo  14,7 

irig  to  the  circumftances  that  attend  it ;  but,  from  the 
number  of  three  to  eleven,  is  by  fine  and  imprifonment 
only.  The  fame  is  the  cafe  in  riots  and  routs  by  the  com- 
mon law;  to  which  the  pillory  in  very  enormous  cafes 
has  been  fometimes  fuperadded  K  And  by  the  ftatute 
13  Hen.  IV.  c.  7.  any  two  jufticcs,  together  with  the 
fherifF  or  under-flierifF  of  the  county,  may  come  with  the 
pofe  comtnitatusy  if  need  be,  and  fupprefs  any  fuch  riot, 
aflcmbly,  or  rout,  arreft  the  rioters,  and  record  upon  the 
fpot  the  nature  and  circum.ftances  of  the  whole  tranf- 
aftion ;  which  record  alone  fhall  be  a  fufficient  convic- 
tion of  the  offenders.  In  the  intrepretation  of  which  fta- 
tute it  hath  been  holden,  that  all  perfons,  noblemen  and 
others,  except  v/omen,  clergymen,  perfons  decrepit,  and 
infants  under  fifteen,  are  bound  to  attend  the  juftices 
n  fupprefling  a  riot,  upon  pain  of  fine  and  imprifon- 
iTient ;  and  that  any  battery,  wounding,  or  killing  the 
rioters,  that  may  happen  in  fuppreiTmg  the  riot,  is  jufti- 
lable  J.  So  that  our  antient  law,  previous  to  the  modern 
•lot  a£l,  feems  pretty  well  to  have  guarded  againft  vlo- 
ent  breach  of  the  public  peace  ;  efpecially  as  any  riotous 
iflem.bly  on  a  public  or  general  account,  as  to  redrefs 
grievances  or  pull  down  all  inclofures,  and  alfo  refifling 
:he  king's  forces  if  fent  to  keep  the  peace,  may  amount 
0  overt  ads  of  high  treafon,  by  levying  war  againft  the 

7.  Nearly  related  to  this  head  of  riots  Is  the  ofFeftee  of 
Umiiltuotis  petitioning ;  which  was  carried  to  an  enormous 
lelght  in  the  times  preceding  the  grand  rebellion.  Where- 
bre  by  ftatute  13  Car.  II.  ft.  i.c,  5.  it  is  enaded,  that 
lot  more  than  twenty  names  {hall  be  figned  to  any  pe- 
ition  to  the  king  or  either  houfe  of  parliament,  for 
:ny  alteration  of  matters  eftabliftied  by  law  in  church 
)r  ftate  ;  unlefs  the  contents  thereof  be  prevloufly  ap- 
>roved,    in    the    country,    by   three  juftices,  or  the   ma** 

^  I  Hawk.  P.  C  159.  j  I  Hal  P.  C  495.  i  Hal.  P,C„  161. 

Vol.  IV.  N      .  jority 


147 


Public  Book  IV* 


jority  of  the  grand  jury  at  the  affifes  or  quarter-feffions ; 
and,  in  London,  by  the  lord  mayor,  aldermen,  and  com- 
[^  148  ]  mon  council  S  and  that  no  petition  (hall  be  delivered  by  a 
company  of  more  than  ten  perfons  *,  on  pain  in  either  cafe 
of  Incurring  a  penalty  not  exceeding  100/.  and  three  months 
imprifonment. 

8.  An  eighth  offence  againft  the  public  peace  is  that  of  a 
forcible  entry  or  detainer ;  which  Is  committed  by  violently 
taking  or  keeping  poffeffion  of  lands  and  tenements,  with 
menaces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  perfon  diffeifed,  or 
turned  out  of  poffeffion,  unlefs  his  entry  was  taken  away  or 
barred  by  his  own  negled,  or  other  circumftances ;  which 
were  explained   more  at  large  in  a  former  volume  K     But 
this  being   found  very  prejudicial  to  the  public  peace,  it 
was  thought  neceffary  by  feveral  Ilatutes  to  reftrain  all  per- 
fons from  the  ufe  of  fuch  violent  methods,  even  of  doing 
themfelves  juftice  -,  and  much  more  if  they  have  no  jullice 
in  their  claim  "^.     So  that  the  entry  now  allowed  by  law 
is  a  peaceable  one  ;    that  forbidden  is   fuch  as  is  carried 
on  and    maintained  with    force,    with    violence,    and   un- 
•      ufual  weapons.     By  the  ftatute   5   Ric.   11.    ft.    I.   c    8. 
all   forcible   entries   are  puniflied   with  Imprifonment  and 
ranfom  at  the  khig's  will.     And  by  the  feveral  ilatutes  of 
15   Ric.  IL  c.   2.  8  Hen.  VI.  c.   9.  31   Eliz.   c.  11.  and 
21  Jac.  I.  c.  15.  upon  any   forcible  entry,  or  forcible  de- 
tainer after  peaceable  entry,  into  any  lands,  or  benefices  of 
the    church,  one    or    more   juftices    of   the   peace,    taking 
fufficient  power  of  the  county,  may  go  to  the  place,  and 
there  record  the    force   upon   his    own  view,    as   in    cafe 
of  riots  ;  and   upon  fuch   convidion  may  commit  the  of- 
fender   to    gaol,    till   he    makes    fine    and    ranfom   to   the 
king.     And   moreover  the  juftice  or  juftices  have  power 

kThis  may  b<.   one   veafun  (among  fur  the   alteration    of,  any     eftablifiied 

others)  why  the  curfoii'tion  of  London  law. 

has,  fmce  the  .-eftoratlon    ufually  taken         *  Sec  Vol.  HI.  pag.  174,  &^'- 
to    )«5Hd    in    petitioni   to   puiliament         "*  1  Hawk.  P.  G.  141. 

tc 


Ch.  ir*  Wrongs.  148 

to  fummon  a  jury,  to  try  the  forcible  entry  or  detainer 
complained  of:  and,  if  the  fame  be  found  by  that  jury, 
then,  befides  the  fine  on  the  offender,  the  juftlces  fhall 
make  reftitutlon  by  the  flierlff  of  the  poffeffion,  wltlxout 
inquiring  into  the  merits  of  the  title ;  for  the  force  is  the 
only  thing  to  be  tried,  puniflied,  and  remedied  by  them  : 
a-nd  the  fame  may  be  done  by  indictment  at  the  general  fef- 
fions.  But  this  provlfion  does  not  extend  to  fuch  as  endea- 
vour to  maintain  poiTeffion  by  force,  where  they  themfelves, 
or  their  anceftors,  have  been  in  the  peaceable  enjoyment  [  149  ] 
of  the  lands  and  tenements,  for  three  years  immediately 
preceding  ". 

9.  The  offence  of  riding  or  gcing  armedy  with  dan- 
gerous or  unufual  weapons,  is  a  crime  againft  the 
public  peace,  by  terrifying  the  good  people  of  the 
land  •,  and  is  particularly  prohibited  by  the  ftatute  of 
NTorthampton,  2  Edw.  III.  c  3.  upon  pain  of  forfeiture 
of  the  arms,  and  imprifonment  during  the  king's 
pleafure  :  in  like  manner,  as  by  the  laws  of  Solon,  every 
Athenian  was   finable   who   walked  about   the  city   in    ar- 


mour ^ 


10.  SvikV^kDinG  falfe  news^  to  make  difcord  between  the 
inig  and  nobility,  or  concerning  any  great  man  of  the  realm, 
s  punifhable  by  common  lawP  with  fine  and  imprifonment  ; 
w^hich  is  confirmed  by  ftatutes  Weitm.  i.  3  Edv/.  I.  c,  34. 
2  Ric.  II.  ft.  I.  c.5.  and  12  Ric.  I[.  c.  II. 

11.  False -and  prete7ided  prophecies  y  with  intent  to  dif- 
:urb  the  peace,  are  equally  unlawful,  and  more  penal  \ 
IS  they  raife  enthufialiic  jealoufies  in  the  people,  and 
:errify  them  with  imaginary  fears.  They  are  therefore 
punifhed  by  our  law,  upon  the  fame  principle  that  fpread- 

"^  Holding:  over  by  force,  where  the     (Cro   Tac.  199.) 
:enani's  title  was  under  a  leafe,  now  ex-  °   Potr.  Aniiq   b.  i.  c.  26, 

pired,  is  laid  to  be  a  iurcible  detainer.         p  2  Inft.  226.     3  Infl.  198. 

N  2  ing 
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ing  of  public  news  of  any  kind,  without  communicating 
it  firft  to  the  magiftrate,  was  prohibited  by  the  antient 
Gauls"'.  Such  falfe  and  pretended  prophecies  were  pu- 
niftied  capitally  by  ftatute  i  Edw.  VI.  c.  12.  which  was  le- 
pealed  in  the  reign  of  queen  Mary.  And  now  by  the  fta- 
tute 5  Eliz.  c.  15.  the  penalty  for  the  firft  offence  is  a  fine 
of  ten  pounds  and  one  year's  imprifonmenf  -,  for  the  fecond, 
forfeiture  of  all  goods  and  chattels,  and  imprifonment  dur- 
ing life. 

t'  150  ]  12.  Besides  aaual  breaches  of  tlie  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of 
the  fame  denomination.  Therefore  challenges  to  fight,  either 
by  word  or  letter,  or  to  be  the  bearer  of  fuch  challenge,  are 
punifliable  by  fine  and  imprifonment,  according  to  the  cir- 
eumftances  of  the  offence  ^  Tf  this  challenge  arifes  on  ac- 
count of  any  money  won  at  gaming,  or  if  any  affiult  or  affray 
happen  upon  fuch  account,  the  offender,  by  ftatute  9  Anne 
c.  14.  fliall  forfeit  all  his  goods  to  the  crown,  and  fuffer  two 
years  imprifonment  (4). 

•i  "  IJuhent  Wihmfm,aw„.  fi  qyU  "  falfis  rumoribus  lenrri,  et  aJfacmu: 

>'  m,idderep,Mai  aftmtm>srumoreaut  "  impslU,  et  dejummn  reb„s  conp,:m 

"fa^naacccpcril,  idiadmaglftratuv.de.  '■  capere  cosni^um^/''-"     C:=l.   de  hell, 

"ferat,  neve  cum  alio  cmvnunkot :  quod  Gall.  Ith.  6,  cap.  19. 

"Jaepehomincstemerario.-atqueimptrites  '  I  Hawk.  I'.C.  135-  133. 


(4.)  See  the  reafon,  why  a  challenge  to  fight,  though  there  be 
no  duel  or  combat,  is  a  mifdemear.our,  explained  p.  221.  n.  i. 

^  The  0  Anr.  c.  14.  f.  8.  enads  that  if  any  perfon  (hall  affault 
and  beat  another,  or  challenge  or  provoke  lum  to  fight,  upon 
Lcount  of  any  money  won  by  ganung,  he  fhail  forfeit  aU  h>* 
perfonal  eftate  and  (hall  be  imprifoned  two  years.  J^is  offence 
C  be  committed  at  any  time  after  the  playing,  by  which  the 
ILy  is  won.     See  Darley's  oafe,  in  which  this  feutence  wa. 

pronounced,  a  Eaji.  174. 

^  13.  Of 
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13.  Of  a  nature  very  Gmilar  to  challenges  are  libelsy  libelli 
famofiy  which,  taken  in  their  largeft  and  mod  extcnfive  fi:nfe, 
fignify  any  writings,  pidures,  or  the  like,  of  an  rmmoral 
or  illegal  tendency  \  but,  in  the  fenfe  under  which  we  are 
now  to  confider  them,  are  malacious  defamations  of  any 
perfon,  and  efpecially  a  magiftrate,  made  public  by  either 
printing,  writing,  figns,  or  pictures,  in  order  to  provoke 
him  to  wrath,  or  expofe  him  to  public  hatred,  contempt, 
and  ridicule  ^  The  dire£l  tendency  of  thcfe  libels  is  the 
breach  of  the  public  peace,  by  ftirring  up  the  obje6ls  of 
them  to  revenge,  and  perhaps  to  bloodflied.  The  commu- 
nication of  a  libel  to  any  one  perfon  is  a  publication  in  the 
eye  of  the  law  ^  :  and  therefore  the  fending  an  abufive 
private  letter  to  a  man  is  as  much  a  libel  as  if  it  were 
openly  printed,  for  it  equally  tends  to  a  breach  of  the 
peaces  For  the  flime  reafon  it  is  immaterial  with  refpe6t 
to  the  eflence  of  a  libel,  whether  the  matter  of  it  be  true 
or  falfe  ^  ;  fince  the  provocation,  and  not  the  falfity,  is  the 
thing  to  be  punlflied  criminally  :  though,  doubtlefs^,  the 
faifhood  of  it  may  aggravate  it's  guilt,  and  enhance  it's  pu- 
nlfhment  (5).     In  a  civil  a6tion,  we  may  remember,  a  libei 

^  I  Hawk.  p.  C.  193.  215,    Poph,  139.   i  Hawk.  P.  C.  195. 

f  Moor.  813.  «  Moor.  627.    5.  Rep   125.    u  Mod. 

'  2  Brown.  151.   12  Rep.  35.    Hob.     99. 


(5)  The  words  of  Lord  Mansfield  «  the  greater  trutli, 
"  the  greater  libel ;''  which  his  enemies  wifhed  with  much 
eagernefs  to  convert  to  the  prejudice  of  that  noble  peer  s  re- 
putation  as  a  judge,  were  founded  in  principle  and  fupported 
by  very  antient  authority. 

Lord  Coke  has  faid,  «  that  the  greater  appearance  there  is 
*^  of  truth  in  any  mahcious  invedive,  fo  much  the  more  provok- 
<«  ing  it  i«."     5  Co,  125, 

Where  truth  is  a  greater  provocation  than  falfliood,  and 
therefore  has  a  grectter  tendency  to  produce  a  breach  of  the  public 
peace,  then  it  is  certainly  true  that  the  greater  truth,  the  greater 
libel.  AJperis  faceiiis  inlufus^  qu^  uhi  imdtum  ex  vero  traxerep 
0cr£m  fill  memoriam  relinquiint,     Tac.  Ann.  15.  c.  68^ 

N3  muft 
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muft  appear  to  be  falfe,  as  -ftrell  as  fcandalous «  •,  for,  if 
the  charfre  be  true,  the  plahitiff  has  received  no  private  injury, 
and  has"  no  ground  to  demand  a  compenfation  for  himfelf, 
r  151  1  whatever  offence  it  may  be  againft  the  pubhc  peace:  and 
therefore,  upon  a  civil  adlon,  the  truth  of  the  accufation 
may  be  pleaded  in  bar  of  the  fuit.  But,  in  a  criminal  profe- 
cution,  the  tendency  which  all  hbels  have  to  create  ammo- 
'  fities,  and  to  dillurb  the  public  peace,  is  the  whole  that  the 
law  confiders.  And  therefore,  in  fuch  profecutions,  the 
only  points  to  be  enquired  into  are,  full,  the  making  or 
publi&ing  of  the  book  or  writing  :  and,  fecondly,  whether 
the  matter  be  criminal:  and,  if  both  thefe  points  are  againft 
the  defendant,  the  offence  againft  the  public  is  complete. 
The  puniftiment  of  fuch  libellers,  for  either  making,  repeat- 
ing, printing,  or  publilhing  the  libel,  is  fine,  and  fuch  cor- 
poral punilhment  as  the  court  in  it's  difcretion  (hall  infl.a  -, 
regarding  the  quantity  of  the  offence,  and  the  quality  of  the 
offender'  (6).     By  the  law  of  the  twelve  tables  at  Rome, 

wSe.Vol.lIM.ag.l.5-  x  ,  Hawk.  P.  C  196. 


(6)  Though  it  has  been  held,  at  leaft  for  thefc  two  cen- 
turies, that  the  truth  of  a  libel  is  no  juftifieation  m  a  crimi- 
nal profecution,  yet  in  roany  iuRances  it  is  -""^/tendi  H; 
Buation  of  the  offence  ;  and  the  court  of  King  s  Bench  Las 
laid  down  this  general  rule,  .1..  ti.at  it  will  not  grant  an  inform- 
ation for  a  libel,  unlefs  the  profecutor,  who  apphes  for  it, 
makes  an  affidavit,  affcrting  direaiy  and  pointedly,  that  he  is 
-innocent  of  the  charge  imputed  to  him  But  this  rule  may  be 
difpenfed  with,  if  the  perfon  libelled  refides  abroad  or  if  tl  e  im- 
pu  ations  of  the  libel  are  general  and  indefinite,  or  if  it  is  a  charg. 
-igainft  the  profecutor  for  language  which  he  has  held  in  parlia- 
ment.     Doug.  271.  372-  ,  r    ,-•      , 

It  had  frequently  been  determined  by  the  court  of  Kings 
Bench,  that  the  only  queftions  for  the  confiderat.on  of  the 
jur,-,  i;  criminal  profecutions  for  libels,  were  the  faft  of  pub, 
iiion,  .nd  the  truth  of  the  innuendos,  that  --  the  -tl 
of  the  meaning  and  fenfe  of  the  paflages  of  the  libel,  as 
Led  .nd  averS^d  in  the  record,   and  that  the  judge  or  court 
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libels,  winch  afFoded  the  reputation  of  another,  were  made 
a  capital  oflence  :  but,  before  the  reign  of  Auguftus,  the  pu- 


alone  were  competent  to  determine  whether  the  fiibjeft  of 
the  publication  was  or  was  not  a  libel.  See  the  cafe  of 
the  Dean  of  St.  Afaph,  3  T.  R.  428.  But  the  legahty  of 
this  doftrine  having  been  much  controverted,  the  32  Geo.  Ill, 
c.  60.  was  pafTcd,  intituled  j4n  ad:  to  remove  douhts  refpedf- 
tng  the  fund'tons  of  juries  in  cafes  of  libels.  And  it  declares 
and  enadls,  that  on  every  trial  of  an  indidlment  or  information 
for  a  hbel,  the  jury  may  give  a  general  verdidl  of  guilty,  or 
not  guilty,  upon  the  whole  matter  in  iffue,  and  fliall  not  be  re- 
quired or  diredled  by  the  judge  to  find  the  defendant  guilty, 
merely  on  the  proof  of  the  publication  of  the  paper  charged 
to  be  a  libel,  and  of  the  fenfe  afcribed  to  it  in  the  record. 
But  the  ftatute  provides,  that  the  judge  may  give  his  opinion 
to  the  jury  refpe6ling  the  matter  in  ifTue,  and  the  jury  may  at 
their  difcretion,  as  in  other  cafes,  find  a  fpecial  verdi(ft,  and  the 
defendant,  if  conviftcd,  may  move  the  court,  as  before  the  llatute, 
in  arrefl  of  judgment. 

A  perfon  may  be  puniflied  for  a  libel  reflecting  on  the  memory 
and  chara6ler  of  the  dead,  but  it  mud  be  alleged,  and  proved  to 
the  fatisfadion  of  the  iury,  that  the  author  intended  by  the  pub- 
lication to  bring  dilhonour  and  contempt  on  the  relations  and 
defcendants  of  the  deceafed.  4  T,  R.  126. 

It  is  not  a  libel  to  publifh  a  correal  copy  of  the  reports  or  re- 
folutions  of  the  two  houfes  of  parhament,  or  a  true  account  of 
the  proceedings  of  a  court  of  juflice.  "  For  though  (as  Mr. 
<*  Juftice  Lawrence  has  well  obierved)  the  publication  of  fuch 
*'  proceedings  may  be  to  the  difadvantagc  of  the  particular  indi- 
*'  vidual  concerned,  yet  it  is  of  vail  importance  to  the 
**  pubhc  that  the  proceedings  of  courts  of  juilice  ihould  be 
*^  univerfally  known.  The  general  advantage  to  the  country  in 
**  having  thcfe  proceedings  made  public,  more  than  counter- 
*'  balances  the  inconveniencies  to  the  private  perfons,  whofe  con- 
"  dud  may  be  the  fubjed  of  fuch  proceedings. '^  i?.  v.  Wright. 
8  7;  i^.  293. 

But  this  will  not  apply  to  the  publication  of  part  of  a  trial, 
before  it  is  finally  concluded  ;  for  that  might  enable  the  friends 
01  the  parties  to  pervert  the  juilice  of  the  court  by  the  fabrication 
9i  evidence,  and  other  impure  practices. 

N  4  Nor 
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nlfhment  became  corporal  only  y*  Under  the  erxiperor  Va- 
lentinian  ^  it  was  again  made  capital,  not  only  to  write,  but 
to  publiih,  or  even  to  omit  dellroying  tliem.  Our  law,  in 
this   and   many  other  refpeits,  correfponds  rather  with  the 

y  "-—^'Humetiam  lex 

Toimaquelataj   ma lo  quae   noUct  carmine  qvmquam 
Di'fcnbi,' verterc  modum  fonnldme  Uiftis.  Hor,  ad  Aug.  152. 

^  Cod.  9.  36. 

Nor  ought  it  to  extend  to  the  publication  of  trials,  where 
indecent  evidence  rnufl  from  necelTity  be  introduced ;  for  it 
would  be  in  vain  to  turn  women  and  children  out  of  court,  if 
they  are  afterwards  permitted  to  read  what  has  paffed  in  their 
abfence. 

Ijord  Hardwicke  has  declared  that  any  publication,  which 
fhall  prejudice  the  world  with  regard  to  the  merits  of  a  caufe 
before  it  is  heard,  is  a  contempt  of  the  court,  in  which  the  caufe 
is  pending  ;  and  he  committed  upon  a  fummary  motion  only 
the  parties,  who  had  been  guilty  of  futh  a  publication.  2  ylfh 
472. 

The  reafon  muft  be  much  flronger  for  fupprefiing  partial 
and  premature  publications  upon  fubjefts,  which  may  be  tried 
by  a  jury. 

The  fale  of  the  libel  by  a  fervant  in  a  (hop,  is  prima  facie 
evidence  of  publicatisn  in  a  profecutioa  againft  the  mafter,  and 
is  fufficient  for  conviction,  unlefs  contradi£led  by  contrary  evi^ 
dence,  ihewing  that  he  was  not  privy,  nor  in  any  degree  afTent^ 
ing  to  it.  Ibid,  and  5  Burr»  2686.  When  a  perfon  is  brought 
to  receive  judgment  for  a  libel,  his  condu6l,  fubfequent  to  his 
conviction,  may  be  taken  into  confideration,  either  by  way  of  ag^ 
grava*bn  or  mitigation  of  the  puniihment.  3 T.  R.  432.  And 
when  Johnfon  the  bookfeller  was  brought  up  for  judgment 
for  having  publifhed  a  feuitious  libel,  the  Attorney-General 
produced  an  affidavit  that  the  defendant  after  his  conviction 
had  pubhlhed  the  fame  libel  m  the  Analytical  Review.  M,  7, 
1798.^ 

An  information  or  an  indidlment  need  not  ilate  that  the  libel 
is  falfe,  or  that  the  offence  was  committed  bv  force  and  arms* 

7r.  i?.4. 

Hanging  up,  or  burning,  an  effigy  with  intent  to  expofe  fome 
particular  perfon  to  ridicule  and  contempt,  is  an  offence  of  the 
fame  nature  as  a  libel,  and  has  frequently  been  punifned  with  great 
but  proper  feyerity, 

to 
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middle  age  of  Roman  jurifpriidcnce,  when  liberty,  learning, 
and  humanity,  were  in  their  full  vigour,  than  with  the  cruel 
edifls  that  were  edabliflied  in  the  dark  aad  tyr:ninical  ages 
of  the  antient  decemviri^  or  the  later  emperors. 

In  this  and  the  other  inftanccs  which  we  have  lately  con- 
fidered,  where  blafphemous,  immoral,  treafonable,  fchifma- 
tical,  feditious,  or  fcandalous  libels  are  puniflicd  by  the 
Engli{h  law,  fome  with  a  greater,  others  with  a  Icfs  degree 
of  feverity ;  the  liberty  of  the  prcfsy  properly  underftood,  is 
by  no  means  infringed  or  violated.  The  liberty  of  the  prefs 
is  indeed  efTential  to  the  nature  of  a  free  (late ;  but  this  con- 
fills  in  laying  wo  previous  reftraints  upon  publications,  and 
not  in  freedom  from  cenfure  for  criminal  matter  when  pub- 
lifhed.  Every  freeman  has  an  undoubted  right  to  lay  what  r  jr^  1 
fentiments  he  pleafes  before  the  public  :  to  forbid  this,  is  to 
deftroy  the  freedom  of  the  prefs  :  but  if  he  publiflies  what 
is  improper,  mifchievous,  or  illegal,  he  muft  take  the  confe- 
quence  of  his  own  temerity.  To  fubjeft  the  prefs  to  the 
reftri6live  power  of  a  licenfer,  as  was  formerly  done,  both 
before  and  fmce  the  revolution  ^,  i^  to  fubjefl:  all  freedom 

^  The  art  of  printing,   foon  after  it's  ifiTaed  iheir  ordinances  foi  that  purpofe, 

jntroducftion,  was  looked  upon  (as  well  foiin<ied  principally  on  the  ftarchamber 

in    England  as  in  other   countries)   as  decree  of  1637.     ^^    1662  was  pafftd 

merely  a  matter  of  ftate,  and  fut*je(5l  to  the  llatute    13   &   14  Car.  ,11.   c.   ^7^, 

thecoercionof  the  crown.  It  was  there-  which  (with  fome  xqw  alterations)  was 

fore  regulated  with  us  by  the  king's  pro-  copied  from    the    pailiamentary  ordi- 

clamations,  prohibitions,  charters  of  pri-  nances.  This  a6l  expired  in  1679,  but 

vilege  and  of  licence,  and  finally  by  the  was  revived  by  ftatute  i  Jac.  II.  c.  17, 

decrees  of   the  court   of  ftatchamber  5  and  continued  till  1692.     It  w*jS  then 

which  limited  the  number  of  printers,  continued   for  two  years  longer  by  fVa-» 

and  of  preffcs  which  each  (hould  en-.-  tute  4  W.  &  M.  c.  24.  but  though  fre- 

ploy,  and  prohibited  new  publications,  quent  attempts  were  made  by  the  go« 

wnlefs  previoufly   approved   by  pro^^er  vernment  Co  revive  it,  in  the  fubfequent 

licenfers.      On    the  demolition  of  this  part  of  that  reign  (Com.  Journ,  11  Feb* 

odious  jurifdi6tion  in    1641,   the    long  1694.    26   Nov.  165  s.     22  Otft.  1696, 

parliament   of    Charles  I.    after   their  9  Feb.   1697.    31    Jan.    1698.)  yet  the 

rupture  with  that  prince,  alTumed  the  parliament  refified  it  fo  ftrongly,  thai  it 

iame  poweis  as  the  ilarchnmber  exer-  finally  expired,   and   the  prefs  became 

cifed   with  refpc(ft   to  the  licenfing  of  properly  free,  in  16943    aud   has  ever 

books:  and  in  1^43,  1647,  1649,  and  iince  fo  continued* 
13652,  (Scobell,  i.  44.  134.  ii.  88.  230.) 

of 
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of  fentiment  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points 
in  learning,  religion,  and  government.  But  to  punifh  (as 
the  law  does  at  prefent)  any  dangerous  or  ofFenfive  writ- 
ings, which,  when  publifiied,  fhall  on  a  fair  and  impartial 
trial  be  adjudged  of  a  pernicious  tendency,  is  neceffary  for 
the  prefervation  of  peace  and  good  order,  of  government  and 
religion,  the  only  folid  foundations  of  civil  liberty.  Thus 
the  will  of  individuals  is  ftill  left  free  -,  the  abufe  only  of 
that  free  will  is  the  objeiS  of  legal  punifhment.  Neither 
is  any  reftraint  hereby  laid  upon  freedom  of  thought  or 
inquiry.:  liberty  of  private  fentiment  is  ftill  left ;  the  dif- 
feminating,  or  making  public,  of  bad  fentiments,  deftruc- 
t  ^53  3  ^^^^  ^f  ^^^  ^^^^  ^f  fociety,  is  the  crime  which  fociety 
corrects.  A  man  (fays  a  fine  writer  on  this  fubje£l)  may 
be  allowed  to  keep  poifons  in  his  clofet,  but  not  pubHcly 
to  vend  them  as  cordials.  And  to  this  we  may  add,  that 
the  only  plaufible  argument  heretofore  ufed  for  the  re- 
ftraining  the  juft  freedom  of  the  prefs,  "  that  it  was  ne- 
^^  cefTary  to  prevent  the  daily  abufe  of  it,"  will  entirely 
lofe  it's  force,  when  it  is  Ihewn  (by  a  feafonabie  exertion 
of  the  laws)  that  the  prefs  cannot  be  abufed  to  any  bad 
purpofe,  without  incurring  a  fuitable  punifhment :  whereas 
it  never  can  be  ufed  to  any  good  one,  when  under  the 
controul  .pi  an  infpeftor.  So  true  will  it  be  found,  that 
to  cenfure  the  licentioufnefs,  is  to  maintain  the  liberty  of 
tlie  prefs  (7). 


(7)  To  this  chapter  it  will  be  proper  to  annex  the  fubftance 
of  an  important  a6l  of  parliament  pafTed  to  fecure  the  public 
peace,  viz,  the  39th  Geo,  III.  c.  79.  the  preamble  of  which 
ftates  :  "  Whereas  a  traitorous  confpiracy  has  long  been  carried 
*'  on,  in  conjun6lion  with  the  perfons  from  time  to  time  exer- 
*'  cifi^ig  the  powers  of  government  in  France,  to  overturn  the 
*«  laws,  conftitution,  and  government,  and  every  exifling  ete- 
"  blilhment,  civil  and  ecclefiallical,  both  in  Great  Britain  and 
*'  Ireland,  and  to  dilTolve  the  connedlion  between  the  two  king* 
"  doms,  fo   neeeffary  to   the  fecurity  and  profperity  of  both  : 
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"  And  whereas,  in  purfuance  of  fuch  defign,  and  In  order  to 
"  carry  the  fame  into  effedl,  divers  focieties  have  been  of  late 
«*  years  inllituted  iu  this  kingdom  and  in  the  kingdom  of  Ire- 
"  land,  of  a  new  and  dangerous  nature,  inconfiftent  with  public 
**  tranquilHty  and  with  the  exillence  of  regular  government,  par^ 
*'  ticularly  certain  focieties  calHng  themfelves  Societies  of  United 
*'  Engliilunen,  United  Scotchmen,  United  Britons,  United  Irifli. 
"  men,  and  the  London  Correfponding  Society  :  And  whereas 
"  the  members  of  many  of  fuch  focieties  have  taken  unlawful 
"  oaths  and  engagements  of  fidelity  and  fecrecy,  and  ufed  fecret 
**  figns,  and  appointed  committees,  fecretaries,  and  other  officers, 
"  in  a  fecret  manner ;  and  many  of  fuch  focieties  are  compofed 
<^  of  different  divifions,  branches,  or  parts,  wliich  communicate 
**  with  each  other  by  fecretaries,  delegates,  or  otherwife,  and  hj 
**  means  thereof  maintain  an  inliuence  over  large  bodies  of  men, 
**  and  delude  many  ignorant  and  unwary  perfons  into  the  com- 
•*  miffion  'of  afts  highly  criminal ;"  it  therefore  ena6ls  that  all 
thefe  and  other  correfponding  focieties  fliould  be  utterly  fup- 
prefled  and  prohibited,  as  being  unlawful  combinations  and  con- 
federacies. 

And  alfo  every  focicty  of  which  the  members  fhall,  according  to 
the  rules  of  the  fociety,  be  requirc*d  to  take  an  illegal  oath  or 
an  oath  not  authorized  by  law,  or  fliall  fubfcrlbe  or  aflent  to  any 
teil  or  declaration  not  required  by  law^,  or  where  the  names  of  the 
members,  or  where  the  committees  or  prefidents  chofen,  are  not 
known  to  the  fociety  at  large ;  and  every  fociety  which  fiiall  confift 
of  different  parts  either  aching  feparately  or  having  feparate  pre- 
fidents or  other  officers,  fliall  be  deemed  unlawful  combinations 
and  confederacies  ;  and  every  perfon  who  fhall  become  a  member 
of  fuch  a  fociety,  or  who  fliall  correfpond  with  them,  or  fliall  aid 
or  fupport  them  with  money  or  otherwife,  fliall  be  guilty  of  an 
unlawful  combination  and  confederacy. 

This  does  not  extend  to  a  declaration  fubfcribed  to  by  a  fociety, 
which  declaration  fhall  be  approved  by  two  juilices  and  afterwards 
confirmed  at  the  quarter  fefhons,  nor  to  perfons  who  fliall  ceafe 
to  aft  as  members  of  fuch  focieties  after  the  paffnig  of  the  aft^ 
nor  to  cilablifhed  lodges  of  free  mafons.  But  two  members  fhall 
certify,  and  upon  oath,  that  their  fociety  has  been  ufually  held 
as  a  lodge  of  free  mafons,  in  conformity  to  the  rules  of  free 
mafons  in  this  kingdom  ;  which  certificate,  and  ah^o  an  account 
pf  its  place  and  times  of  meeting,  and  the  names  of  all  its  members, 
lliall  be  regillered  with  the  clerk  of  the  peace  ^  and  the  jullices  at 
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the  feflions,  upon  complaint  made  to  them  upon  oath  by  any  cre- 
dible perfon  that  ftich  fociety  is  likely  to  be  injuiious  to  the  pub- 
lic peace  and  good  order,  may  dired  that  the  meetings  of  fuch 
lodge  be  difcontinued. 

Perfons  offending  againft  this  ftatute  may  be  proceeded  againd 
cither  in  a  fummary  way  before  one  juftice,  or  more,  who  may 
either  fine  the  offender  20/.  or  imprifon  him  three  calendar  months , 
or  they  may  be^  profecuted  by  indidment,  and  upon  convidion 
the  court  may  tranfport  for  feven  years,  or  impnfon  for  any  time, 
not  exceeding  two  years. 

The  juftic^s  in  a  fummary  convidion  may  mitigate  the  punifli- 
ment  to  one  third.  If  any  perfon  fliall  permit  the  meeting  of  any 
illegal  fociety  in  his  houfe,  he  Ihall  forfeit  5  /.  for  the  firft  offence, 
and  for  the  fecond  he  fhall  be  panifhable  as  a  member.  And  two 
juftices,  upon  evidence  on  oath  that  any  meeting  has  been  held 
for  a  feditious  purpofe  in  a  pubhc  houfe,  may  declare  the  hcence 
forfeited,  and  from  the  day  of  fuch  declaration  the  licence  is  void 
^nd  determined,  and  the  owner  of  the  houfe  will  be  afterguards 
fubjed  to  penalties  accordingly. 

And  becaufe  many  places  were  open  for  ledures  and  debates 
of  a  feditious  and  immoral  nature,  and  other  places  ufed  for  fe- 
ditious and  immoral  purpofes  under  pretence  of  reading  books, 
pamphlets,  newfpapers,  or  other  pubhcations,  it  is  enaded,  that, 
all  fuch  places  where,  under  any  pretence,  money  (hall  be  received 
for  admiffion,  Ihall  be  confidered  as  difordcrly  houfes,  under  the 
36  Geo.  III.  c.  8.  (fee  ante.  p.  88.  n,  9.)  unlefs  they  are  licenfed 
for  any  time  not  more  ^than  one  year  by  tv/o  juftices  ;  which  li- 
cence may  be  revoked  by  the  juftices  at  the  quarter  feffions. 
Every  alehoufe  fhall  be  deemed  licenfed  for  reading  publications  ; 
but  upon  evidence  that  pubhcations  of  a  feditious  or  immoral  na- 
ture are  ufually  diftributed  in  order  to  be  read  there,  two  juftices 
may  declare  the  licence  void. 

The  ad  then  ftates  that  thefe  focieties  had  pubhflied  in  great 
quantities,  papers  of  an  irrehgious,  treafonable,  and  feditious 
nature,  and  had  difperfed  them  among  the  lower  claiTes  of  the 
.community,  either  gratis  or  at  very  low  prices,  and  with  an  ac- 
tivity and  proiufion  beyond  all  former  example,  and  that  it  was 
highly  important  to  the  public  peace  that  it  ftiould  in  future  be 
known  by  whom  any  fuch  papers  ftiall  be  printed  ;  it  therefore 
©naas,  that  every  perfon  having  any  printing  prcfs,  or  types  for 
printing,  and  every  perfon  carrying  on  the  bufinefs  of  a  letter 
faunder,  or  maker  or  feller  of  types  for  printing,  or  of  printing 
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prelTes,  fhall  give  notice  thereof  to  the  clerk  of  the  peace,  who 
ihall  tranfmit  a  copy  to  one  of  his  majefty'a  principal  fccretaries 
of  ilate  ;  perfons  omitting  to  give  the  notice  required  fhall  for- 
feit 20  A 

And  evevj  perfon  who  fhall  fell  types  or  printing  prefTes  fhall 
keep  an  account  of  all  perfons  to  whom  they  fhall  be  fold,  and 
fhall  produce  fuch  an  account  at  any  time  to  any  juilice  of  the 
peace  requiring  the  fame,  on  a  penalty  of  20  /. 

The  printer  fhall  print  upon  the  front  of  every  paper,  which  is 
printed  on  one  lide  only,  and  upon  the  firfl  and  lail  leaves  of  every 
pubhcation  which  contains  more  than  one  leaf,  his  nam.e  and 
place  of  abode,  and  in  cafe  of  omifiion  fhall  forfeit  for  every  copy 
publifhed  20/. ;  and  every  perfon,  who  prints  for  profit,  fhall  keep 
one  copy  of  every  paper  fo  printed,  on  which  fhall  be  written  or 
printed  the  name  and  place  of  abode  of  the  perfon,  by  whom 
fuch  printer  fhall  be  employed,  and  fhall  produce  the  fame  to  any 
jultice  of  the  peace  who  within  the  fpace  of  fix  months  fbaU 
require  to  fee  the  fame,  and  upon  negledl  or  refufal  fhall  for- 
feit 20/. 

Any  perfon  may  apprehend  thofe  who  are  publifhing  papers 
without  the  name  and  abode  of  the  printer,  and  may  convey  them^ 
or  deliver  them  to  a  condable  to  convey,  to  a  magiflrate  to  be 
examined ;  and  a  peace  officer,  by  a  warrant  from  a  juflice  of  the 
peace,  may  enter  any  houfe  or  room  to  fearch  for  any  printing 
prefs  or  types  fufpedled  to  be  kept  or  ufed  without  the  notice 
required  by  the  a6l,  and  to  feize  and  carry  them  away,  togetheT* 
with  all  printed  papers  found  in  fuch  houfe  or  room. 

By  the  38  Geo.  III.  c.  78.  the  editors  of  newfpapers  are  put 
under  various  regulations,  by  which  they  may  be  more  eafily 
brought  to  puuifhment  for  any  feditious  or  mifchievous  publL 
cation* 
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CHAPTEii     THE     TWELTH. 

OF   OFFENCES    against  PUBLIC 
TRADE. 


|"^FFENCES  againft  public  tradey  like  thofe  of  the  pre- 
^'-^ceding  clafTes,  are  either  felonious,  or  not  felonious. 
Of  the  firft  fort  are^ 

I.  OwLiNG,  fo  called  from  it's  being  ufually  carried  on  in 
the  night,  which  is  the  ofFence  of  tranfporting  wool  or  flieep 
out  of  this  kingdom,  to  the  detriment  of  it's  ftaple  manu- 
faclure.  This  was  forbidden  at  common  law*,  and  more 
particularly  by  ftntute  1 1  Edw.  III.  c.  i.when  the  importance 
of  our  woollen  manufadlure  was  firft  attended  to;  and  there 
are  now  many  later  ftatutes  relating  to  this  ofFence,  the  mod 
ufeful  and  principal  of  which  are  thofe  enabled  in  the  reign 
of  queen  Elizabeth,  and  fince.  The  ftatute  8  Eliz.  c.  3. 
makes  the  tranfportation  of  live  fheep,  or  embarking  them 
on  board  any  fhip,  for  the  firft  ofFence  forfeiture  of  goods, 
and  imprifonment  for  a  year,  and  that  at  the  end  of  the 
year  the  left  hand  fliall  be  cut  off  in  fome  public  market,  and 
fliall  be  there  nailed  up  in  the  openeft  place  ;  and  the  fecond 
ofFence  is  felony.  The  ftatutes  lo,  Car.  11.  c.32.  and  7  &  8 
W.  III.  c.  28.  make  the  exportation  of  wool,  fheep,  or  ful- 
ler's earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  intereft  of  the  ihip  and  cargo  by  the  owners,  if 
privy,  and  confifcatlon  of  goods,  and  three  years  Imprifon- 
ment to  the  mafter  and  all  the  mariners.  And  the  ftatute 
4  Geo. I.  c.  1 1,  (amended  and  farther  enforced  by  12,  Geo.  II. 

»  Mir.  c.  I.  §  3, 

C.  21. 
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c.  21.  and  19  Geo.  II.  c.  34.)  makes  it  tranfportatlon  for 
fcven  years,  if  thb  penalties  be  not  paid  (:i). 

2.  Smuggling,  or  the  offence  of  importing  goods  with- 
out paying  the  duties  impofcd  thereon  by  the  laws  of  the  cuf- 
toms  and  excife,  is  an  offence  generally  conneded  and  car-  f  i"?  1 
ried  on  hand  in  hand  with  the  former.  This  is  reftrained  by 
a  great  variety  of  ftatutes,  which  infli£l  pecuniary  penalties 
and  feifure  of  the  goods  for  clandeftine  fmuggling;  and  affix 
the  guilt  of  felony,  with  tranfportation  for  fcven  years,  upon 


( I  )  By  the  28  Geo.  III.  c.  38.  all  the  former  flatutea  refpedling 
the  exportation  of  fhcep  and'wool  are  repealed,  and  an  infinite 
variety  of  regulations  and  reilridtions  upon  the  fubjedl  is  confoli- 
dated  in  that  ftatute,  which  it^  behoves  the  dealers  in,  and  carriers 
©f,  wool  to  pay  particular  attention   to.     It  is  given  almofl  at 
length  in  the  4th  vol.  ofBurriy  tit.  Woollen  Manufafture,  c.  II.  but 
as  it  contains  near  one  hundred  long  claufes,  it  is  impolTible  to  give- 
any  adequate  reprefentation  of  it  in  an  abridgment.  The  principal 
prohibitions  are,  that  if  any  perfon  {hall  fend  or  receive  any  fheep 
on  board  a  (hip  or  vefFel,  to  be  carried  ou;  of  the  kingdom,  the 
fheep  and  vefTel  are  both   forfeited,  and  the  perfon   fo  offending 
fliall  forfeit  3/.  for  every  flieep,  and  fhall  fuffer  fohtary  imprifon- 
ment  for  three  months.  But  wether  fheep,  by  a  hcence  from  the 
colledor  of  the  cuflom.s,  may  be  taken  on  board  for  the  ufe  of  the 
fhip's  company.     And  every  perfon,  who  (hall  export  out  of  the: 
kingdom,  any  wool,  or  woollen  articles  (lightly  made  up,  fo   as 
eafily  to  be  reduced  to  wool  again,  or  any  fuller's  earth,  or  tobac- 
co-pipe clay,    and  every  carrier,    ihip-owner,    commander,  mari- 
ner, or  other  perfon,  who  (hall  knowing;ly  afTiil  in  exporting,  or  in 
attempting  to  export,    thcfe  articles,  (hall  forfeit  3^.   for  every 
pound  weight,  or  the  fum  of  50/.  in  the  whole,  at  the  eledion  of 
the  profecutor,  and  (hall  alfo  fuffer  folitary  imprifonment  for  three 
months.     But  v^'ool  may  be  carried  coaflwife  upon  being  duly- 
entered,  and  fecurity  being  given,  according  to  the  directions  of 
the  ftatute,  to  the  ofHcer  of  the  port  from  whence  the  fame  (hall 
be  conveyed.     And  the  owners  of  iheep,  which  are  (horn  withia 
five  miles  of  the  fea,  or  within  ten  miles  in  Kent  and  Suffex,  can- 
not remiove  the  wool  without  giving  notice  to  the  officer  of  the 
neareil  port,  as  direded  by  the  ftatute. 

more 
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more  open,  daring,  and  avowed  practices :  but  the  lafl:  of 
them,  19  Geo.  II.  c.  34.  is  for  the  purpofe  injlar  omnium  ;  for 
it  makes  ail  forcible  ads  of  fmuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  difguife  to  evade  them,  felony  without 
benefit  of  clergy  :  enading,  that  if  three  or  more  perfons  (hall 
afliimble,  with  fire-arms  or  other  oiFenfive  weapons,  to  aflifl 
in  the  illegal  exportation  or  importation  of  goods,  or  in  refcu- 
ing  the  fame  after  feifure,  or  in  refcuing  offenders  in  cuftody 
for  fuch  offences  ;  or  fhall  pafs  with  fuch  goods  in  difguife  ; 
or  fhall  wound,  {hoot  at,  oraflault  any  officers  of  the  revenue 
when  in  the  execution  of  their  duty  •,  fuch  perfons  fhall  be 
felons  without  the  benefit  of  clergy.  As  to  that  branch  of 
the  ftatutc,  which  required  any  perfon,  charged  upon  oath  as 
a  fmuggler,  under  pain  of  death,  to  furrender  himfelf  upon 
proclamation,  it  feems  to  be  expired  j  as  the  fubfequent  fla- 
tutes^,  which  continue  the  original  aft  to  the  prefent  time, 
do  in  terms  continue  only  fo  much  of  the  faid  a£l  as  relates 
to  the  piimJJmicnt  of  the  offenders,  and  not  to  the  extraordi- 
nary method  of  apprehending  or  caufing  them  to  furrender^ 
and  for  offences  of  this  pofitive  fpeoies,  where  punifliment 
(though  neceflary)  is  rendered  fo  by  the  laws  themfelves, 
which  by  impofing  high  duties  on  commodities4ncreafe  the 
temptation  to  evade  them,  wc  cannot  furely  be  too  cautious 
in  inflicting  the  penalty  of  death  ^  (2) . 

b  Stat.  ".6  Geo.  I.  c.  32.     32  Geo.  II.      c  See  Vo\  I.  p.  317.    Beccar.  c.  33. 
c.  i8.    4  Gej-  III.  c.  \z. 


(2)  But  the  19  Geo.  III.  c.  69.  fee.  23.  has  exprefsly  declared 
that  the  method  of  apprehending  the  offenders  defcribed  in  the  1 9 
Geo.  II.  c.  34.  zxidio^  ca:ifi?igthe?n  to  furrendery  is  continued  by  all 
the  flatutes,  which  have  continued  the  19  Geo.  II.  c.  34.  and  it  i$ 
alio  recited  at  length  in  the  24  Geo.  III.  feff.  2.  c.  47.  and  is 
there  directed  to  be  enforced  for  procuring  the  apprehending  of 
the  capital  felons  defcribed  by  that  iiatute,  who  are  perfons  who 
ihall  malicioufly  fhoot  into  any  fhip  or  boat,  or  at  any  cuflom-houfe 
officer  or  his  afliftant,  in  the  execution  of  his  duty,  either  on  fliore 
or  within  four  leagues  of  it. 

It  is  equivalent  to  any  attainder  or  outlawry,  and  is  thus  de- 
fcribed.    When  any  perfon  fhall  be  charged  with  any  of  the  faid  of- 

fenoef, 
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3.   Another   ofFeiice  against  public  tnide  is  fraudulent 
hanhruptcy,  v/hich  was  fufficiently  fpolccn  of  in  a  former  vo- 
Jume^^;    I  ihall  therefore   now  barely    mention   the   fevcral 
rpecies  of  fraud,  taken  notice  of  by  the  ftatute  law  ,  vl'z,  the 
bankrupt's  neglcft   of  furrendering  himfelf  to  his  creditors  ; 
his  non-conformity  to  the  direftions  of  the  feveral  ftatutes  \ 
his  concealing  or  embezzling  his  effeas  to  the  value  of  20/.  : 
and  his  withholding  any  books  or  writings  v/ith  intent  to  de- 
fraud liis  creditors  :  all  which  the  policy  of  our  commercial 
country  has  made  felony  without  benefit  of  clergy  ^     And 
indeed  it  is  allowed  by  fuch  as  are  the  moll  averfe  to  the  in. 
fliaion  of  capital  punifliment,  that  the  ofTence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpecies  of  the  crimen faljl,  ought 
to  be  put  upon  a  level  with  thofe  of  forgery  and  falfifying  the 
coin^.  And,  even  without  aaual  fraud,  if  the  bankrupt'^can-. 

^     Sec   Vol.   \\,     p;,g.   ^^j,    ,.S^.  f    £.^^^,.^    ^^^  ^^^ 

^   Stat.  5  Geo.  ]j,    c.  30. 

fences,  before  a  juflice  of  the  peace,  by  information  on  oath,  the 
juflice  fhall  certify  the  fame  under  his  hand  and  feal,  and  return  the 
information  to  a  fecretary  of  Hate,  who  fhall  lay  the  ilime  before 
the  king  m  council ;  who  may  thereon  make  his  order,  command- 
mg  the  offender  to  furrender  in  forty  days  after  the  firll  publica- 
tion  thereof  in  the  gazette,   to  one  of  the  judges  of  the  kino-'s 
bench  or  a  juflice  of  the  peace,  who  thereon  fhall  commit  him^o 
gaol,  to  anfwerthe  charge  againfl  him  according  to  due  courfe 
Dfhw:  which  order  the  clerks 'of  the  privy  council  fhall  caufe 
to  be  forthwith  publifhed  in  the  two  fuccefTive  gazettes,   and  to 
be  tranfmitted  to   the  fherifF  where   the  oflence  was  committed-; 
«^ho  fhall  m   fourteen  days  caufe  the  fame  to  be  proclaimed  be- 
tween   ten  m  the  morning  and  two  in  the  afternoon,  in  the  mar- 
^et  places,  on  the  market  days,  of  two  market  towns  in  the  fame 
:ounty,^  near  the  place  wliere  the  offence  was  committed  ;  and  a 
:opy  of  the  order  fliall  be  affixed  on  fome  public  place  in  the  faid 
:owns  :    and  if  fuch  offender  /hall  not  furrender  purfiiant  to  fuch 
)i-der,  or  efcape  after  furrender,  he   fliall  be  attainted  of  felony 
vithout  benefit  of  clergy.      See  an  inilance  in  Fojl.  51.  where  the 
ittorney -general  prayed  the  judgment  of  the  court  of  king's  bench 
mder  this  ftatute  ;  but  the  prifoner  was  difcharged  becaufe  the 
hredions  of  the  llatute  had  not  been  duly  obferved. 
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not  make  it  appear  that  he  is  difabled  from  paying  his  debts 
by  fome  cafual  lofs,  he  fliall  by  the  ftatute  21  Jac.  1.  c.  19. 
■  be  fet  on  the  pillory  for  two  hours,  with  one  of  his  ears 
nailed  to  the  fame  and  cut  off.  To  this  head  we  may  alfo 
fubjoin,  that  by  ftatute  32  Geo.  II.  c.  28.  it  is  felony  pu- 
niihable  by  tranfportation  for  feven  years,  if  a  prifoner, 
charged  in  execution  for  any  debt  under  100/.  negkas  or 
refufes  on  demand  to  difoover  and  deliver  up  his  efFeds  for 
the  benefit  of  his  creditors  (3).  And  thefe  are  the  only 
felonious  offences  agaiiift  public  trade  ;  the  refidue  being 
mere  mifdemefnors :  as, 

4    Usury,  which  is  an  unlawful  contraa  upon  the  loan 
of  money,  to  receive  the  fame  again  with  exorbitant  increafc 
Of  this  alfo,  we  had  occafion  to  difcourfe  at  large  in  a  former 
volume  »'.     We  there  obferved  that  by  ftatute  37  Hen,  Vlll. 
c   9   the  rate  of  intereft  was  fixed  at  10 1,  per  cent,  per  annum. 
which  the  ftatute  13  EHz.  c.  8.  confirms :  and  ordains  that 
all  brokers  fhall  be  guilty  of  a  praenmmre  that  tranfaft  any 
contraas  for  more,  and  the  fecurities  themfelves  (liall  be 
r   K7  1  void.    The   ftatute   21    Jac.I.   c.  17.    reduced  intereft   to 
eight  ,^.r  cent.  -.  and,  it  having  been  lowered  in  1650,  dur- 
ing the  ufurpation,  to  fix  per  cent,  the  fam.e  reduaion  was 
re-enaaed  after  the  reftoration  by  ftatute  12  Car.  II.  c.  13- 
and  laftly,  the  ftatute   12  Ann.  ft.  2.  c.  16.  has  reduced  it 
to  five  per  cent.     Wherefore  not  only  all  contraas  for  tak- 
ing  more  are  in  themfelves  totally  void,  but  alfo  the  lender 
fnall  forfeit  treble  the  money  borrowed  (4).     Alfo  if  anj 

e  See  Vi»l-  H.  pag.  455.  &'<■• 


{x\  By  the  33  Geo.  III.  c.  5.  the  debt  is  enlarged  to  300/. 
i  One  half  of  the  penalty  is  given  by  the  ftatute  to  the  pro 
iecutor,  the  other  half  to  the  king—It  is  remarkable,  that  fuel 
was  the  prejudice  in  antient  times  againft  lending  money  upo, 
intereft,  that'the  firft  ftatute,  the  37  Hen.  VIII  c.  9.  by  which  1 
u-as  legahzed,  was  afterwards  repealed  by  5  &  6  Edw.  VI.  c.  c 
by  wWch  all  intereft  was  prohibited,  the  money  lent  and  h 
iireft  were  forfeited,  and  the  offender  was  fubjed  to  fine  and  ™ 
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fcrivener  or  broker  takes  more  than  five  fliillings  per  cent. 
procuratioii^money,  or  more  than  twelve-pence  for  making 

prifonment.~A  learned  author  has  difplayed  much  ingenuity  in 
argiuag  againft  the  policy  of  the  limits  of  intereft  upon  a  contraft 
for  the  loan  of  money,  but  Cato  was  of  a  different  opinion.  Cum 
ilU,  qui  qu^furat,  dixtlfct,  Huid  fanerarl  ?  Turn  Cato,  Quid  homi- 
tism,  inqult,  occldere  ?  Cic.   Off.    '  ^ 

It  is  not  neceffary,  that  money  fhould  be  aftually  advanced  to 
Cbnftitute  the  offence  of  ufury,  biit  any  contrivance  or  pretence 
whatever  to  gain  more  than  legal  interefl,  where  it  is  the  intent  of 
the  parties  to  contraft  for  a  loan,  will  be  ufury  ;  as  where  a  per. 
fon  applies  to  a  tradeiman  to  lend  him  money,  who,  inflead  of  cafli, 
furnifhes  him  with  goods,  to  be  paid  for  at  a  future  day,  but  at 
fuch  an  exorbitant  price,  as  to  fecure  to  himfelf  more  than  legal 
mterell  upon  the  amount  of  their  intrinfic  value,  this  is  an  ufurious 
contraft.  The  quellion  of  ufury,  or  whether  a  coiitraft  is  a  colour 
and  pcetence  for  an  ufurious  loan,  or  is  a  fair  and  honefl  tranfac 
tion,  muft  under  all  its  circumftances  be  determined  bv  a  jurv, 
fubjcft  to  the  correaion  of  the  court  by  a  new  trial.  Cora:f>.  1 1 2 
770.     Doug.  708.  3r.i?.  531, 

It  is  now  clearly  fettled  that  bankers  and  other  perfons  difcount- 
.ng  bills  may  not  only  take  s^  per  cent,  for  intereft,  but  alfo  a 
reafonable  fum  befides,  for  their  trouble  and  rifle  in  remitting  cafh, 
and  .or  other  mcidental  expences.  3  T.R.  52.  But  flill  whether 
luch  a  charge  is  reafonable  or  ufurious,  muft  be  decided  by  a  jury, 
affifted  by  the  direction  of  the  judge.  If  a  contract  is  entered  into, 
to  pay  more  than  legal  intereft,  though  all  fecurities  are  immedi- 
ately  void,  yet  the  penalty  is  not  incurred  till  more  than  legal  in- 
tereft  is  aftually  paid.     Doug.  223. 

But  in  order  to  avoid  a  fecurity,  it  mnft  be  flievvn  that  the 
igreement  was  in  its  origin  illegal  and  ufurious  :  it  will  not  be 
afury,  if  more  than  legal  intereft  is  afterwards  paid,  if  not  orio-i- 
nally  agreed  for.  3  Anjl.  940,  ^ 

If.  a  banker  deduils  the  difcount  of  ^L  per  cent,  upon  a  bill, 
md,  mftead  of  paying  the  remainder  in  cafh,  gives  a  draft  for  it  even 
tt  a  fhort  date,  this  has  been  held  to  be  ulury;  for  he  not  only  ^ains 

\^lT;F7"t'''''  '^"'^'^'  °^^'^  -"^"^^  ^'"  ^1-' draft 
s  pa  d.  I  i?.£/?.  92.     But  whether  more  than  5  per  cent  be  inten- 

»t  taa  to  be  decided  oy  the  jury.     It  ought  not  to  be  confidered 

^  ^  wfury 
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a  bond,  he  ftall  forfeit  20/.  with  cods  and  {hall  fufFer  Im- 
prlfonment  for  half  a  year.  And  by  ftatute  17  Geo.  III. 
c.  26.  to  take  more  than  ten  fliilUngs^.r  cent,  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an 
indiaable  mifdemefnor,  and  punilhable  with  fine  and  im- 
prifonment :  as  is  alfo  the  offence  of  procuring  or  folic.t- 
ing  any  infant  to  grant  any  lile-annuity  •,  or  to  promife,  or 
©thcrwlfe  engage,  to  ratify  it  when  he  comes  of  age. 

5.  Cheating  is  another  offence,  more  Immediately  againft 
public  trade  :  as  that  cannot  be  carried  on  without  a  punc- 
tilious regard  to  common  honefty,  and  faith  between  man 
and  man.  Hither  therefore  may  be  referred  that  prod.- 
oious  multitude  of  ftatutes,  which  are  made  to  reftrain  and 
puniih  deceits  in  particular  trades,  and  wliich  are  enume- 
rated by  Hawkins  and  Burn,  but  are  chiefly  of  ufe  among 
the  traders  themfelves.     The   offence   alfo  of  hreah»g  the 


Ufurv  if  it  is  done  at  the  rcqucft  and  for  the  convenience  of  the 
party  who  might  have  taken  caft  inftead  of  fuch  bil  s,  and  where 
it  is  net  a  device  and  contrivance  to  get  beyond  the  fair  allowance 
of  intereft  and  expence  of  commifTion.  I  Bos.  ic  Pull.  I44'  "  ^ 
cerfoii  difcountsa  bill,  and  takes  more  than  legal  intereft,  he  can. 
not  be  profecuted  for  the  penalty  till  that  bill  is  paid  m  money  or 
n^oney's  worth,  or  receives  fo  much  of  it  as  with  the  difcount  will 
amount  to  more  than  legal  intereft  for  the  money  he  advanced.  If 
when  the  bill  is-due,  he  receives  only  another  bill  m  payment,  the 
penalty  cannot  be  incurred  till  the  fecond  bill  is  oifcharged. 
Mndd'ocl  v.  HammcH  a.'J  others.   7  T.  R.  184.  ^ 

On  a  contraa  for  a  loan  referving  5/. /fr  r.«/.  mtcreu,  it  a 
premiv.m  be  taken  at  the  time  of  the  loan,  the  crime  of  ufury 
is  complete,  as  foon  as  any  intereft  is  paid.      I  Eajl  195-       . 

If  the  acceptor  of  a  bill  of  excliange  pays  it  before  it  is  due, 
and  takes  a  fum  more  than  the  intereft  for  the  time  would  amount 
to,  it  has  been  held  not  to  be  ufury,  as  it  is  only  the  anticipa- 
tion  of  the  pavment  of   a  debt,  and   not  the  loan  of  money. 


n        ,^r^ 


^  bZ  in  confequence  of  this  dccllion  the  whole  intended  cffeft  of 
the  ftatute  of  ufury  might  cafily  be  clud'id.  ^^ 
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ajftfc  of  bread,  or  ^-at  rules  laid  down  by  the  law,  and  particu- 
larly by  the  Ihitutes  31  Geo.  11.  c.  29.  3  Geo.  III.  c.  ii- 
and  13  Geo.  III.  c.  62.  for  afcertaining  it's  price  in  every 
given  quantity,  is  reducible  to  this  head  of  cheating:  as  is- 
hkewife  in  a  peculiar  manner  the  offence  of  feliing  hj  faife 
'weights  and  meafures  ;  the  flandard  of  which  fell  uuder  our 
confidcration  in  a  former  volume^  (5).     The  punilhment 

^  See  Vol.  I   p3g.  274. 


An  agreement  to  replace  ilock  and  pay  the  amount  of  th« 
dividends,  though  more  than  5/^r  cent,  is  not  ufurious.  3  T.  J^.  53 1, 
Difcounting  bills  in  the  way  of  trade  is  not  ufury,  though  it 
produces  more  than  ^\ per  cent ;  but  if  iuterell  is  taken  at  th^ 
beginning  of  the  year  or  time  for  which  the  loan  is  made  it  will 
be  ufuiy.  As,  where  750/.  interell  Was  deduded  upon  a  loan  of 
5000/.  for  3  years,  it  was  held  ufury.      3  Bos.  cf  PulL  154. 

Where  the  principal  is  fecured  at  ail  events,  except  from  the  in- 
folvency  of  the  borrower,  and  yet  more  than  ^L  per  ctnt.  may  be 
got  by  the  terms  of  the  contrad,  as  by  the  profits  of  forae  con- 
cern, the  contradl  is  ufurious,     4  T.  R.  353. 

The  borrower  of  the  money  is  a  competent  witnefs  to  prove  the 
ufury  in  a  penal  aftion  againlt  the  lender,  though  he  has  not  re^ 
paid  the  money  ;  for  the  boi  rower  could  not  give  in  evidence  the 
verdid  in  that  adHon,  if  an  adion  v^ere  brought  againfl  him  by 
the  lender.      Smith  v.  Prater,  7  T,  R,  60. 

But  in  criminal  profecutions  for  forgery,  no  one  can  prove  a  bill 
of  exchange,  bond,  or  other  inflrumeil\  a  forgery,  which,  if  vahd, 
he  would  be  liable  to  pay,  \mlek  he  is  releafed  by  the  perfon  to 
whom  he  is  fo  apparently  bound  and  anfv/erable.  Doa.r  Dodd'^ 
cafe^  Leach.  141.  And  this  llili  continues  to  be  the  pradice  in 
criminal  courts,  though,  it  is  thought  to  be  repugnant  to  the 
principle  eftablifhed  in  Smith  v.  Prager. 
See  more  upon  ufury  Vol,  ii  p.  403. 

(5)  Two  ads  have  been  lately  paffed  for  the  prevention  of  falfe 
weight*  and  balances;  i;/^.  the  ^^  Geo.  IIL  c.  io2,  and  the 
37  Geo.  Ill   c.  143. — The  latter  materially  alters  the  former. 

By  thefe  it  is  enaded,  that  the  juftices  at  the  petty  feiTions  may 
appoint  one  peifon  or  more  to  examine  the  weights  and  balances 
within  their  diii  rid.  Thefe  infpedors  fhall  be  fworn  to  the  faithful 
difcharge  of  their  oiSce;  and,  as  often  as  the  juilices  ihalj  direv^.^, 

O  3  fAall 
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of  bakers  breaking  .the  affife,  was  antlently  to  ftand  in  tbe 
piUovy,  by  ftatute  51  Hen.  III.  il.  6.  and  for  brewers  (by 
die  fame  ad)  to  ftand  in  the  tumbrel  or  dungcart':  which 
as  v/e  learn  from  domefday  book,  was  the  punlihment  for 
knavifii  brewers  in  the  cliy  or   Cliefter  fo  early  as  tbe  reign 
of  Edward  the  confcflor.     "  Mahuii  cevcvifiam  faciens,   in 
on"  cath£dra  pombatur  Je,  corisi ."     But  now  the  geiieral  pw-: 
*-  '^         niannent  for   all   frauds  of  this  kind,  if  indided  (as  they 
may  be)    at  common  law.  Is  by  fine    and   imprifonment  : 
though  the   cafu-r  and  more  ufual  wsy  is  by  levying  on  a 
fummary  conviaion,  by  diftrefs  and  fale,    the   forfeitures 
impofedby  the  feveral  ads  of  parliament.     Laftly,  any  de. 
ceitful  praaice,  in  cozening  another  by  artful  means,  whe- 
ther in  matters  of  trade,  or  otherwife,  as  by  playing  with 
falfe  dice,  or  the  like,  is  punifhable  with  hue,  imprifonment, 
and  pillory''-.     x\nd   by  the  ftatutcs  33  Hen.  VIU.  c.   i, 

,  ^  ,^,,_  .^,,.  ><  ,  H,.wk.  P.  C.  .83. 

s  Se!d.  tit.  of  hon.  h.  »•  c.  5-  ^  3-      . 


<ball  enter  into  anv  {hop,  mill,  houfc,  ftall,  or  other  premifes  of  anv 
pcrfon  who  fliairfell  by  retail  and  weight,  to  fearch  for  ana 
examine  his  weights  and  balances,  and  flmll  feize  thofe  which  are 
not  according  to  the  ftandard  in  the  Exchequer,  and  to  bring  them 
before  the  iullices  at  their  petty  feff.ons  ;  and  the  offender  being, 
there  convked  fhall  forfeit  not  lefs  than  5..  nor  more  than  20.. 
at  the  difcietion  of  the  juftices,  together  with  cpfts,  to  be  levied  by 
diftrefs.  The  falfe  weights  and  balances  are  to  be  broken,  and  tne 
materials  fold.  And  whoever  obilruas  the  infpeaors  in  the  execu- 
tion  of  their  duty,  or  (hall  refufe  to  produce  his  weights  and 
balances  to  them,  Ihall  forfeit  from  5.^.  to  40X. 

The  inhabitants  of  any  parilh,  townfliip,  or  place  may  at  a  veitry 
meetin-  nominate  any  fubftantial  houfeholder  or  houfeholders, 
who,  if  approved  of  by  the  juftices,  {hall  be  the  infpedors  v.ith- 
in  that  panfh,  town{hip,  or  place  ;  but  fuch  nomination  cannot 
be  made  till  the  inhabitants  have  procured  ftandard  weights  to  ue 
paid  for  out  of  their  poor-rates.  The  juftices  at  the  quarter- 
feffions  ihali  fix  the  allowance  of  the  infpeaors  to  be  paid  out  of 

the  county  rate. 

And  they  fhall  alfo  order  to  be  purchafcd  out  of  t,he  countY. 

ral^ 
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and  30  Geo.  TI.  c.  24.  if  any  man  defrauds  another  of  any- 
valuable  chattels  by  colour  of  any  falfe  token,  counterfeit 
letter,  or  falfe  pretence,  or  pawns  or  difpofes  of  another's 
goods  wltliout  the  confent  of  the  owner,  he  fliall  fuffer 
fuch  punllhnient  by  imprifonment,  fine,  pillory,  tranfport- 
ation,  wdilpping,  or  other  corporal  pain,  as  the  court  fhall 
dired  (6). 

6.  The  offence  oiJcrfJlalUng  the  market  is  alfo  an  offence 
againft  public  trade.     This,  which  (as  well  as  the  two  fol- 


ratc  flandard  weights,  to  be  depofited  with  proper  pcrfons  and  in 
convenient  places,  which  Ihall  be  produced  to  any  perfon  paying 
a  reafonable  fum  for  producing  the  fame. 

Profecutions  muft  commence  within  one  month  after  the  offence,. 

(6)  In  an  indi6lment  for  this  offence,  the  falfe  pretences  muft 
be  particularly  ftated  and  fpecified.     The  King  v.  Mafon^  2  T,  R. 

If  two  or  more  aft  in  concert  in  obtaining  money  or  goods 
by  a  falfe  pretence,  they  may  all  be  joined  in  the  fame  indictment, 
and  may  be  all  convidled.      R.  v.  Tounjr,      3  7\  R,  gS, 

A  falfe  affertion  or  affirmation,  without  an  artful  device  or 
contrivance,  will  not  amount  to  a  falfe  pretence  ;  and  therefore 
it  has  been  determined  that  it  is  not  a  falfe  pretence  within  the 
ftatute  to  purchafe  goods,  and  to  give  a  bill  for  them,  drawn 
upon  a  banker  with  whom  the  drawer  has  no  effeds.  R.  v.  Lara^ 
6  T.  R,  s^5' 

It  has  been  held  to  be  a  falfe  pretence  w^ithin  the  ftatute  that 
the  defendant  had  made  a  bet  upon  a  race  to  be  run  upon  a  future 
day,  by  v/hich  f^ilfe  reprefentation  he  obtained  a  fum  of  money 
from  the  profecutor  to  let  him  have  a  fhare  of  the  wager.  Rex  v. 
2^ourig.     3  Z:  R.  828.  '      ' 

Alfo  a  pretence  by  a  man^  that  he  was  employed  by  a  noble- 
man to  carry  horfes  to  Ireland,  and  that  he  had  been  detained ^by 
contrary  winds,  till  his  money  was  gone.  3id> 

So  where  a  man  pays  a  number  qf  workmen  and  receives  from  a 
clerk  what  is  due  to  them,  if  he  reprcfents  that  more  is  due  to 
them  than  is  adlually  fo,  he  may  be  indicled  for  obtaining  the 
difference  under  a  mlfe  pretence.  JVlicheli's  cafe,  Eajt.  P,  C, 
830, 

O  4-  .  lowing) 
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lowing)  Is  alfo  an  oiTence  at  common  law',  was  defcrlbed 
by  ftatute  S  Si  6  Edw.  VI.  c.  14.  to  be  the  buying  or  con- 
tracting for  any  merchandize  or  vi6lual  coming  in  the  way 
to  market;  or  diffuading  perfons  from  bringing  their  goods 
or  provifions  there  :  or  perfuading  them  to  enhance  the  price> 
when  there  :  any  of  which  pradlices  make  the  market  dearer 
to  the  fair  trader. 

7.  Regrating  was  defcribed  by  the  fame  ftatute  to  be 
the  buying  of  corn,  or  other  dead  vidual,  in  any  market* 
and  felling  it  again  in  the  fame  market,  or  within  four  miles 
of  the  place.  For  this  alfo  enhances  the  price  of  the  provi- 
fions, as  every  fucceflive  feller  muft  have  a  fucceflive  profit. 

8.  Engrossing  was  alfo  defcribed  to  be  the  getting  into 
one's  pofTefuon,  or  buying  up,  large  quantities  of  corn  or 
other  dead  vi£luals,  with  intent  to  fell  them  again.  This 
muft  of  courfe  be  injurious  to  the  public,  by  putting  it  in  the 
power  of  one  or  two  rich  men  to  raife  the  price  of  provifions 

[  159  J  ^t  their  own  difcretion.  And  fo  the  total  engrofhng  of  any 
other  commodity,  with  intent  to  fell  it  at  an  unreafonable 
price,  is  an  offence  indiftable  and  fineable  at  the  common 
law™.  And  the  general  penalty  for  thefe  three  offences 
by  the  common  iaw  (for  ail  the  ftatutes  concerning  them 
were  repealed  by  12  Geo.  III.  c.  71.)  is,  as  in  other  mi- 
nute mifdemefnors,  difcretionary  fine  and  imprifonment". 
Among  the  Romans  thefe  offences  and  other  mal-praclices 
to  raife  the  price  of  provifions,  were  punifhed  by  a  pecu- 
niary muift.  **  Poena  viginti  aureorutn  Jlatuitur  adverfus 
<^  euniy  qui  contra  unnonam  fecerity  Jocietatemve  coierit  quo  an- 
^f  nonacariorfiat^.^^ 

9.  Monopolies  are  much  the  fame  offence  in  other 
branches  of  trade,  that  engroffing  is  in  provifions :  being  a 
licence  or  privilege  allowed  by  the  king  for  the  fole  buying 
:and  felling,  making,  working,  or  ufing  of  any  thing  what- 

*  I  Hawk.  P.  C.  234.  n  1  Hawk.  P.  C.  235. 

»  Cro  Car.  252.        '  ^^  i^.  48, 12^  2. 

foever  ^ 
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iocvcr^  whereby  the  fubjccl  in  general   is  reftramed  from 
thiit   liberty  of  manufactoring  or  trading  which  he  had  be. 
foreP.     Thcfe  had  been  carried  to  an  enormous  height  da 
ring  the  reign  of  queen   Elizabeth;    and  were   heavily  com- 
plained of  by  fir  Edward  CokeS  in  the  beginning  of  the 
reign  of  king  James ,  the   firll :  but  were   in  great   meafure 
remedied   by  itatute   21    Jac.   I.  c.  3.  which   dechires  fuch 
monopolies    to   be    contrary  to  law  and  void  ;    (except  as  to 
patents,  not  exceeding  the   grant  of  fourteen  years,  to  the 
"  authors  of  new  inventions  (7);  and  except  alfo  patents  con^ 
ccrning  printing,  faltpetrc,  gunpowder,  great  ordnance,  and 
fliot-,)    and    monopolies   are    punifiicd   with   the    forfeiture 
of  treble  damages  and  double  cods,  to  thofe  whom  they  at- 
tempt to  difturb  ;  and  if  they  procure  any  acl:ion,  brought 
againfl:  them  for  thefe  damages,   to  be  ftayed  by  any  extra- 
judicial order,  other  than  of  the  court  wherein  it  is  brought, 
they    incur     the    penalties    of   pracnuuiire.       Combinations 
alfo   among  viauallcrs  or   artificers,    to  ralfe   the  price  of 
provifions,  or  any  commodities,  or  the  rate  of  labour,   are 
in  many  cafes  feverely  puniflied  by  particular  (latutes  ;  and, 
in  general,  by  ftatutc  2^3   Edw.  VI.  c.  16.  with  the  for- 
feiture of  loA  or   twenty  days  imprifonment,   with  an   al- 
}ov/ance  of  only  bread  and  v/ater,  for  the  firft  offence;   20/. 
or  the  pillory,  for  thf  fecond  ;  and  40/.  for   the  third,  or 
elfe  the  pillory,  lofs  of  one  ear,  and  perpetual  mfamy.     In  [  160  1 
the  fame  manner,  by  a  conltitution  of  the  emperor  Zeno% 
all  monopolies  and  combinations  to  keep   up  the  price   of 
merchandize,  provifions,  or  workmanfiiip,  were   prohibited 
upon  pain  of   forfeiture   of   goods    and    perpetual   banifli- 
ment  (8). 

'   I  Hawk.  p.  C.  231.  ^  3  Inft,  ,gr.  r  Cod,  4.  59.  i. 

( 7 )   See  an  account  of  patents  for  new  inventions,  2  vol.  p.  407^ 


n.  y. 


(8)  Thefe   combinations  are  confpiracies  by  the  commoft  law 
and  are  puniHiable  as  mifdemefnors  at  the  difcretion  of  the  court* 
{See  ante,  p.  136.  ;?.  4.) 

The  moil   common  combination  is  that  of  journeymen  manu- 
fafturers  to  obtain  an  advance  of  wages, 

.  ^  Any 
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ic.  To  exercife  a  trade  in  any  town,  without  having  pre- 
vioufly  ferved  as  an  apprentice  for  feven  yearsS  is  looked 
upon  to  be  detrimental  to  public  trade,  upon  the  fuppofed 
want  of  fufBcient  ikill  in  the  trader  :  and  therefore  is  pu. 
nifned  by  ftatute  5  Eliz.  c.  4.  with  the  forfeiture  of  forty 
fhillings  by  the  month  (p). 

II.  Lastly,  to  prevent  the  deftruflion  of  our  home 
manufactures,  by  tranfporting.  and  /educing  our  artijls  to  fettle 
abroad,  it  is  provided  by  ftatute  5  Geo.  I.  c.  27.  that  fuch 
as  fo  entice  or  feduce  them  fhall  be  fined  100/.  and  be  im- 
prifoned  three  months  j  and  for  the  fecond  offence  fliall  be 
fined  at  difcretion,  and  b  e  imprifoned  a  year :  and  the  arti- 
ficers, fo  going  into  foreign  countries,  and  not  returning 

s   See  Vol   I.  png.  427. 


Any  one  workman  may  refiiie  to  work  till  he  is  paid  the  price 
he  pleafes  to  fix  upon  his  own  labour ;  but  if  tv/o  or  more  enter 
into  an  engagement  of  this  kind,  fuch  affociations  being  fo  inju- 
rious to  the  interefts  of  the  pubhc,  they  are  guilty  of  a  confpiracvj 
and  may  be  profecuted  by  an  indictment  or  an  information.  But 
combinations  amongfl  workmen  had  become  fo  frequent  that  it 
was  thought  expedient  to  reprefs  them  by  a  fpeedier  procefs,  and 
therefore  the  40  Geo,  III.  c.  io6.  enabled,  that  every  perfon  coqi- 
bining  with  others  to  advance  their  wages,  or  decreafe  the  quan- 
tity of  work,  or  any  way  to  affe6l  or  control  thofe  who  carried 
on  any  manufa6tnre  or  trade  in  the  condud  and  management 
thereof,  may  be  convkled  before  one  juflice  of  the  peace,  and  may 
be  committed  to  the  common  gaol,  for  any  time  not  exceeding 
three  calendar  months,  or  be  kept  to  hard  labour  in  the  houfe  of 
correffion  for  two  months. 

(9)  It  indentures  of  apprenticefhip  are  for  a  lefs  term  than 
feven  years,  it  has  been  held  that  they  may  at  any  time  be  avoided 
by  the  parties,  and  no  perfon  whatfoever  is  bound  by  any  cove- 
Buntsin  them.  I  Jnjt  256.  Yet  forty  days  refidence  under  them 
will  gain  the  apprentice  a  fettleinent.     Bur.  Sett.  Caf.  91. 

See  this  fubjed  more  fully  ilated  in  i  vol.  p.  4.28.  n  7.  and 
p.  417.  n.  7. 

within 
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within  fix  months  after  warning  given  them  by  the  Britifli 
ambailador  where  they  refide,  fha!l  be  deemed  ahens,  and 
forfeit  all  their  land  and  goods,  and  (hall  be  incapable  of 
any  legacy  or  gift-  By  ftatutc  23  Geo.  II.  c.  13.  the  fsdu- 
cers  incur,  for  the  firft  ofFenee,  a  forfeiture  of  500/.  for  each 
artificer  contrafled  with  to  be  fent  abroad,  and  imprifonment 
for  twelve  months;  and  for  the  fecond,  looo/.  and  are  lia- 
ble to  two  years  imprifonment :  and  by  the  fame  flatute,  con- 
ne£led  with  14  Geo.  III.  c.  71.  if  any  perfon  exports  any 
tools  or  utenfils  ufed  in  the  filk,  linen,  cotton,  or  woollen 
mannfaftures,  (excepting  woolcards  to  North  America^) 
he  forfeits  the  fame  and  200  /.  and  the  captain  of  the  fnip 
{having  knowledge  thereof)  100/.  and  if  any  captain  of  a 
king's  fhip,  or  oiliccr  of  the  cuitoms,  knowingly  fufers  fach 
exportation,  he  forfeits  igo/.  and  his  employment  ;  and  is. 
for  ever  made  incapable  of  bearing  any  public  office :  and 
every  perfon  colle6ling  fucL  tools  or  utenfils,  in  order  to 
export  the  fame,  (hall,  on  convidipn  at  the  affifes,  forfeit 
fuch  tools  and  alfo  200/.  (lo) 

^  Stat.  15  Geo.  III.  c.  5. 


(10)  By  the  flatute  2 1  Geo.  III.  c.  3,  if  any  jjerfon  fhall  put  oq 
board  any  (hip,  not  bound  to  any  place  in  Great  Britain  or  Ire- 
land, or  fhall  have  in  his  cuftody,  with  intent  to  export,  any  en- 
gine, tool,  or  implement,  iffed  iii  the  woollen,  cotton,  linen,  or 
iilk  manufadlures,,  he  fnall  forfeit  the  fame,  and  alio  the  fum  of 
200/.  and  fhall  be  imprifoned  twelve  months  and  till  the  forfeiture 
is  paid.  And  every  captain  and  cuilom-houfe  officer,  who  fliali 
knowingly  receive  fuch  an  article,  or  take  an  entry  of  it,  fliall  forfeit 
2CFo/.  By  22  Geo.  III.  c.  60.  if  any  perfon  fhall  entice  orencourage 
any  artificer  employed  in  printing  callicoes,  cottons,  muflins,  or 
hnens,  to  leave  the  kingdom,  he  fliall  forfeit  500 /.  and  be  im- 
prifoned one' year.  And  perfons  who  expert,  or  attempt  to  ex- 
port, any  engines  or  implements  ufed  in  that  manufadure,  flvall 
forfeit  500/.  Captains  of  fhips,  and  cuflom-houfe  officers,  con^ 
iiiviiig  at  thefe  offences,  forfeit  100/,  and  become  incapable  of 
holding  any  office  under  the  crown. 

By 
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By  the  25  Geo,  III.  c.  67.  any  perfon,  who  entices  or  en. 
courages  an  artificer  in  the  iron  and  ileel  manufactures,  to  leave 
the  kingdom,  fhall  forfeit  500/.  and  be  imprifoned  for  one  year- 
And  perfons  who  attempt  to  export  any  inftniraents  fpecified  bj 
name  in  the  26  Geo.  III.  c.  89.  fhall  forfeit  200/.  and  be  impri- 
foned one  year.  And  captains  and  cuftom-houfe  officers,  conniving 
at  the  offence,  are  fubje(?t:  to  the  fame  penalty,  and  become  :nc^. 
pable  of  exercifing  any  public  employmerit. 
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CHAPTER    THE    THIRTEENTH. 

or  OFFENCES  against  the  PUB- 
LIC HEALTH,  AND  THE  PUBLIC 
POLICE  on  OECONOMY. 


1 


THE  fourth  fpecies  of  offences,  more  efpecially  aiFeding 
'^  the  commonwealth,  are  fuch  as  are  agalnft  the  public 
hen/th  of  the  nation-,  a  concern  of  the  higheft  importance^ 
and  for  the  prefervation  of  which  there  are  in  many  coun- 
tries fpecial  magiftrates  or  curators  appointed. 

I.  The  firft  of  thefe  ofFences  Is  a  felony,  but,  by  the 
bleffing  of  Providence  for  more  than  a  century  paft,  incapable 
of  being  committed  in  this  nation.  For  by  ftatute  i  Jac.  T. 
c.  31.  it  is  ena6led,  that  if  any  perfon  infeded  with  the 
plague,  or  dwelHng  In  any  infefted  houfe,  be  commanded 
by  the  mayor  or  conftable,  or  other  head  officer  of  his  town 
or  vill,  to  keep  his  houfe,  and  fiiall  venture  to  dlfobey  it  j 
he  may  be  enforced,  by  the  watchmen  appointed  on  fuch  me- 
lancholy occafions,  to  obey  fuch  neceflary  command :  and^ 
if  any  hurt  infue  by  fuch  inforcement,  the  watchmen  are 
thereby  indemnified.  And  farther,  if  fuch  perfon  fo  com- 
manded to  confine  himfelf  goes  abroad,  and  converfes  in  com- 
pany,  if  he  has  no  plague  fore  upon  him,  he  fliall  be  punifhcd 
as  a  vagabond  by  v/hipping,  and  be  bound  to  his  good  beha- 
viour; but,  if  he  has  any  infeaious  fore  upon  him,  uncured, 
he  then  (hail  be  guilty  of  felony.  By  the  ftatute  26  Geo,  11. 
c.  26.  (explained  and  amended  by  29  Geo.  IL  c.  8.  (i),)  the 

(l)  And  further  enforced  and  regulated  by  28  Geo.  IIL  c.  .34. 

method 
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method  of  performing  quarantine^  or  forty  days  probation,  by 
flnps  corning  from  infefted  countries,  is  put  in  a  much  more 
reguhir  and  effeflual  order  than  formerly,  and  mailers  of  fliips 
coming  from  infedled  places  and  difobeying  the  direftions 
there  given,  or  having  the  plague  on  board  and  concealing 
£  162  ]  it,  arc  guilty  of  felony  without  benefit  of  clergy.  The  fame 
penalty  alfo  attends  perfons  efcaping  from  the  lazarets^  or 
places  wherein  quarantine  is  to  be  performed  ;  and  oflicers 
and  watchmen  negle£ling  their  duty  ;  and  perfons  conveyin:r 
goods  or  letters  from  {hips  performing  quarantine  (2). 

2.  A  SECOND,  but  much  inferior  fpecles,  of  offence  againft 
public  health  is  the  felling  of  univholefome  provijicns.  To  pre- 
vent which  the  ftatute  51  Hen.  III.  ft.  6.  and  the  ordinance 
for  bakers,  c.  7.  prohibit  the  fale  of  corrupted  wine,  conta- 
gious or  unwholefome  flefli,  or  fiefn  that  is  bought  of  a  Jew. 
under  pain  of  amercement  for  the  firft  offence,  pillory  for  the 
fecond,  fine  and  imprifonment  for  the  third,  and  abjuration 
©f  the  town  for  the  fourth.  And  by  the  itatuta  12  Car.  II. 
c.  25.  §  II.  any  brewing  or  adulteration  of  wine  is  pujiiflicd 
with  the  forfeiture  of  100/.  if  done  by  the  wholefale  mer- 
chant 5  and  40/.  if  done  by  the  vintner  or  retail  trader. 
Thefe  are  all  the  ofFe_ices  which  may  properly  be  faid  to 
refpeft  the  public  health. 

V.  The  laft  fpecies  of  offences  which  efpecially  affefl:  the 
commonwealth,  are  thofe  againil  the  public  police  and  oeconomy. 

(2)  By  39  &  40  Geo.  III.  c.  80.  all  the  former  afts  for  perform, 
ance  of  quarantine  are  repealed,  and  the  regidations,  which  are 
very  numerous,  are  incorporated  into  that  ad. 

Amongfl  thefe  it  is  provided,  that  if  a  fhip  come  from  any 
place  vifited  Vv^th  the  plague,  or  other  infeftious  difeafe,  or  fhall 
have  any  perfon  on  board  aftually  infected,  if  the  commander 
fhall  conceal  the  fame,  he  fhail  be  guilty  of  felony  without  bene- 
fit of  clergy. 

And  if  whilfl  the  fhip  is  performing  q  uarantine,  he  quits  the 
fliip  himfelf,  or  permits  any  other  perfon  to  quit  it,  he  forfeits 
500/.  and  every  other  perfon  quitting  it  ihall  fuffer  fix  months 
imprifonment,  and  fhall  forfeit  200/.     See  3  Burni  tit.  Plague. 

I  By 
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By  the  public  police  and  oeconoiny  I  mean  the  due  regulation 
and  domeilic  order  of  the  kmgdom  :  whereby  the  individuals 
of  the  ftatc,  like  members  of  a  well-governed  family,  are 
bound  to  conform  their  general  behaviour  to  the  rules  of  pro- 
priety, good  neighbourhood,  and  good  manners  ;  and  to  be 
decent,  induftrious,  and  inoffenfive  in  their  refpe£i:ive 
ftations.  This  head  of  offences  muft  therefore  be  very  mif- 
cellaneous,  as  it  comprizes  all  fuch  crimes  as  efpecially  afFecl 
public  fociety,  and  are  not  comprehended  under  any  of  the 
four  preceding  fpecies.  Thcfe  amount,  fome  of  them  to 
felony,  and  others  to  mlfdemefnors  only.  Among  the 
former  are,  ^ 

I.  The  offence  of  clandejline  marriages  :  for  by  the  flatute 
26  Geo.  II.  c.  33.  I.  To  folemnize  marriage  in  any  other 
place  befides  a  church,  or  public  chapel  wherein  banns  have 
been  ufualiy  publiflied,  except  by  licence  from  the  archbi- 
fhop  of  Canterbury  ;— -and,  2.  To  folemnize  marriage  in 
fuch  church  or  chapel  without  due  publication  of  banns,  or  [  163  ] 
licence  obtained  from  a  proper  authority; — do  both  of  them 
not  only  render  the  marriage  void,  but  fubjeft  the  perfon 
folemnizing  it  to  felony,  punifhed  by  tranfportation,  for  four- 
teen years ;  as,  by  three  former  flatutes^  he  and  his  affiflants 
were  fubje6l  to  a  pecuniary  forfeiture  of  100/.  3.  To  make  a 
falfe  entry  in  a  marriage  regifler ;  to  alrer  it  when  made  ;  to 
forge,  or  counterfeit,  fuch  entry,  or  a  marriage  licence  5 
to  caufe  or  procure,  or  aS  or  afTifl  in  fuch  forgery  ;  to 
utter  the  fame  as  true,  knowing  it  to  be  counterfeit ;  or  to 
deftroy  or  procure  the  dcftrudion  of  any  regifler,  in  order  to 
vacate  any  marriage,  or  fabjed  any  perfon  to  the  penalties 
of  this  a6i  ;  all  the fe  offences,  knowingly  and  wilfully  com- 
mitted, fubjed  the  party  to  the  guilt  of  felony  without 
benefit  of  clergy. 

3.  Another  felonious  offence,  with  regard  to  this  holy 
efbte  of  matrimony,  is  what   fome    have  corruptly   called 

«»  6  &  7  W.  III.  c.  6.       7  &  8  W.  ILL  c.  35,      10  Ann.  c.  19.  §  176. 

ilgamv, 
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bigamy^  which  properly  {jgiiifies  bemg  twice  married  ;  but  is 
more  jultly  denominated  polygamy^  or  having  a  plurality  of 
wives  i^st  once^.  Such  fecond  marriage,  living  the  former 
huPjand  or  wife,  is  (imply  void,  and  a  mere  nullity,  by  the 
ccclefiaftical  law  of  England :  and  yet  the  legiflature  has 
thought  it  juft  to  make  it  felony,  by  reafon  of  it's  being  fa 
great  a  violation  of  the  public  oeconomy  and  decency  of  a 
well-ordered  ftate.  For  Polygamy  can  never  be  endured 
under  any  rational  civil  eftablifhment,  whatever  fpecious 
reafons  may  be  urged  for  it  by  the  eaftern  nations,  the  falla- 
cioufnefs  of  which  has  been  fully  proved  by  many  fenfible 
r  jg .  n  writers  :  but  in  northern  countries  the  very  nature  of  the  cli- 
mate feems  to  reclaim  againft  it :  it  never  having  obtained  in 
this  part  of  the  world,  even  from  the  time  of  our  German 
anceftors,  who,  as  Tacitus  informs  us ^,  ^^ pv ope  foil  harha" 
<«  rorum  fingulis  iixorihus  co?itenti  funt''  It  is  therefore  puniflied 
bv  the  laws  both  of  ancient  and  modern  Sweden  with  death**. 
And  with  us  in  England  it  is  enabled  by  (latute  i  Jac.  I.  c.  1 1. 
that  if  any  perfon,  being  married,  do  afterwards  marry  again, 
the  former  hufband  or  wife  being  alive,  it  is  felony ;  but 
within  the  benefit  of  clergy.  The  firft  wife  in  this  cafe  fhall 
not  be  admitted  as  a  witnefs  againft  her  hufband,  bccaufe  flie 
is  the  true  wife  ;  but  the  fecond  may,  for  (he  is  indeed  no  wife 
at  all^  :  and  fo  vice  verfa^  of  a  fecond  hufband.  This  acl 
makes  an  exception  to  five  cafes,  in  which  fuch  fecond  mar- 
riage,  though  in  the  three  firft  it  is  void,  is  yet  no  felony  ^, 

i>  3  Inft.  S8.     Bic^^amy,  pccoraing  lo  M.   11  Ucn^  JV.   IT.  48,  M.    13  HeTi, 

the  canoDids,  coniifted  in  marrying  two  Jf\   6.  Siaunf.  P.  C.  134.)  Tbecog!U, 

virgins  fuccefllvety,  ..ne  after  the  death  z;inceofthe  pleaof  ^i^r/???// was  declarec 

of  the  <)lh€T,  or  in  once  Tnarrying  a  ui-  Ly  Itaiute  l8  Edw.  III.  A.  3    c.    2.   tc 

dow.    Such  were  efleemed  incapable  of  belong  to  the  court  chri/lian,    Jike  th;i 

aiders.,  &c. ;  and  by  a  canon  of  the  coun-  of  bajiaro'y.       HnX  by  flat,   i  £d\^-.  VI 

cU   of  Lyo!is,  A.D.  12,74,   held  under  c.   12.  §  16.  i/£,'<''?2?^  was  declafcd  to  b< 

pope  Gregory   X.  \v*iV€  am.'/?  prrci/egh  no  loiiger  an  impediment  to  the  ciaina  o 

cUricali  nudaV y  et  coercionlfoyl  fecular's  clergy.     See  Da!.  21.     Dyer  201. 

^dfUfl'u     (6  Dcc';d(iL\,  il  )      This  ca-  c  demor.  Germ.  18. 

non  wiis  adopted. and  explained  in  Eng-  ^  Stit-nh.  de  jure  Sueon.  L   3.  c.  2 

land,  by  ftatute  4  Edw.  I.  ({.  c   5.  and  c    1  Mai.   p.    C.   693. 

higa7ni/    thereupon  became  no  uncom-  ^  3  I  all.   89.  Ktl.  27.     I  Hal.  P.  C 


mon  counierplea  to  the  claim  of  the  be-     604, 
nefit  vi  Otr^y.    (AX,  40  £cav.  JIL  42.. 


I.  When 


V 
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I.  Where  either  party  hath  been  continually  abroad ior  feven 
years,  whether  the  party  in  England  hath  notice  of  the  other's 
being  living  or  no.     2.  Where  either  of  the  parties  hath  been 
abfent  from  the  other  feven  years  within  this  kingdom,  and 
the  remaining  party  hath  had  no   knowledge   of  the  other's 
being  alive  within   that  time.      3.  Where  there  is  a  divorce 
(or  reparation  a  menfa  et  thoro)  by  fentence  in  the  ecclefiallical 
court  (3).  4.  Where  the  firft  marriage  is  declared  abfolutely 
void  by  any  fuch  fentence,  and  the  parlies  loofed  a  vinculo  (4). 
Or,  5.  Where  either  of  the  parties  was   under  the  age   of 
confent  at  the  time  of  the  firft  marriage,  for  in  fuch  cafe  the 
firft  marriage  was  voidable  by  the  difagreement  of  either  par- 
ty, which  the  fecond  marriage  very  clearly  amounts  to.     But 
if  at  the  age  of  confent  the  parties  had  agreed  to  the  marriage, 
which  completes  the  contract,  and  is  indeed  the  real   mar- 


(3)  But  if  a  perfon  marries  again  under  the  three  firft  exceptions, 
though  the  fecond  marriage  is  not  felony,  yet  as  before  the  ftatute 
it  is  null  and  void,  and  the  parties  will  be  fubjed  to  the  cenfures 
and  punifliment  of  the  ecclefiaftical  courts. 

By  the  i^  Geo.  III.  c.  67.  perfons  convided  of  bigamy  are 
rendered  fubjeft  to  the  fame  punifhment,  as  thofe  are  who  are 
convided  of  grand  or  petit  larceny.  Before  this  ftatute  tiiey 
were  Hable  to  be  burnt  in  the  hand,  and  imprifoned  for  any  time 
not  exceeding  one  year  ;  and  by  the  19  Geo.  Ill,  c.  74.  the  burn- 
ing in  the  hand  might  be  changed  into  a  ^w^^  or  into  public  or 
private  whipping,  not  more  than  three  times.  The  effed  of  this 
ftatute  is,  that  burning  in  the  hand  may  be  changed  intotranfport- 
ation  for  it^^n  years,  and  the  imprifonment  as  for  petty  larceny- 
may  be  unlimited. 

(4)  In  the  duchefs  of  Kingfton's  cafe  the  judges  were  unani- 
moufly  of  opinion,  "  That  a  fentence  in  the  fpiritual  court  againft 
"  a  marriage  in  a  fuit  of  jaftitation  of  marriage  is  not  conclufive 
"  evidence,  fo  as  to  flop  the  council  for  the  crown  from  proving 
"  the  marriage  in  an  indictment  for  polygamy.  And  admitting 
"  fuch  fentence  to  be  conclufive  upon  fuch  iiidiftment,  the  council 
*'  for  the  crown  may  be  admitted  to  avoid  the  effea  of  fuch  fen- 
"  tence,  by  proving  the  fame  to  have  been  obtained  by  fraud  or 
«  collufion."   II  Harg.  St.  T.  R.  262. 

Vol.  IV.  P  ,.l,g^^ 
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ruige  5  and  afterwards  one  of  them  fliould  marry  again  ;  I 
fliould  apprehend  that  fuch  fecond  marriage  would  be  with- 
in the  reafon  and  penalties  of  the  a£l. 

3.  A  THIRD  fpecies  of  felony   againft  the  good  order  and 
oeconomy   of  the   kingdom,  is  by    idle  foldiers  and  mnrimrs 
[    163   ]  n.vandering  about   the  realm,  or  pevfans  pretending  fo  to  be, 
and  abufiiig  the  name  of  that  honourable  profeffion".    Sucl\ 
a  one  not  having  a  teftimonial  or  pafs  from  a  juftice   of  the 
peace,  limiting   the  time  of  his  paffiige  •,  or  exceeding    the 
time  Umited  for  fourteen  days,  unlefs  he  falls  fick  •,  or  forgmg 
fuch  teitimonial  •,  is  by  ftatute  39  Eliz.  c.  17.  made  guilty  of 
felony   without   benefit   of  clergy.       This    fanguinary   law, 
though  in  praaice  defervedly  antiquated,  flill  rem-^ins  a  dif- 
grace  to  ciiv  ilatute-book  :  yet  attended  with  this  mitigation^ 
that  thx-o&nder  may  be  delivered.  If  any  honcft  freeholder 
or  other   perfon  of  fubftance  will   take  him  into  his   fervice, 
and  he  abides  in  the  fame  for  one  year  ;  unlefs   licenfed  to 
depart  by  his  employer,  who  in  fuch  cafe  fliall  forfeit  ten 
pounds  (5). 

4.  Outlandish  perfons  calling  themfelves  Egyptians  or 
g\pfics,  are  another  objed  of  the  fevcrity  of  fome  of  our  un- 
repealed aatutes.  Thcfe  are  a  ftrange  kind  of  commonwealth 
among  themfelves  of  wandering  impoftcrs  and  jugglers,  who 
were  firft  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  fince  fpread  themfelves  all 
over  Europe.  Mun{ler^  who  is  followed  and  relied  upon  by 
Spelman'  and  other  writers,  iixes  the  time  of  their  firft  ap- 
pearance to  the  year  1417  ;  under  pafl'ports,  real  or  pretendedj 

s  3  Lift.   85.  ■  ^  Cofmagr.L  3.  Glojf,  193. 

(5)  III  the  vagrant  ad  the  17  Geo.  IT.  c.  5.  there  is  an  excep- 
tion in  favour  of  foldiers  having  certiiicates  from  their  officers,  01 
the  fecretary  at  war ;  and  alfo  in  favour  of  mariners  having  J 
teitimonial  from  a  juftice  of  peace,  who  were  thus  hcenfed  to  beg, 
But  by  32  Geo.  III.  c.  45.  fuch  ceruficates  and  teftimonials  were 
very  properly  declared  to  be  null  and  void  ;  and  that  all  foldieri 
and  mariners,  who  Ihould  wander  abroad  and  beg,  fliould  be  deemcc 
roo-uc!^  and  vagabonds  within  the  meaning  of  the  vagrant  aft. 

*  fron 
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from  the  emperor  Sigifmund,  king  of  Flungary.  And  pope 
Pius  II.  (who  died  A,  D:i^6i\)  mentions  them  in  his  hiftory 
as  thieves  and  vagabonds,  then  wandering  with  their  families 
over  Europe,  under  the  name  of  Zigari  ;  and  whom  he  fup- 
pofes  to  have  migrated  from  the  country  of  Zigi,  which 
nearly  anfwers  to  the  modern  Circaflia.  In  the  compafs  of  a 
few  years  they  gained  fuch  a  number  of  idle  profelytes,  (who 
imitated  their  language  and  complexion,  and  betook  them- 
felves  to  the  fame  arts  of  chiromancy,  begging,  and  pilfering,) 
that  they  became  troublefome  and  even  formidable  to  mod  of 
the  dates  of  Europe.  Hence  they  were  expelled  from  France 
in  the  year  1560,  and  from  Spain  in  1 591  ^.  And  the  go- 
vernment in  England  took  the  alarm  much  earlier  :  for  in 
1530,  they  are  defcribed  by  ftatute  22  Hen,  VIII.  c.  10.  as 
<^  outlandifh  people,  calling  themfelves  Egyptians,  ufmg  no  [  166 
«  craft  nor  feat  of  merchandize,  who  have  come  into  this 
"  realm  and  gone  from  fliire  to  fiiire  and  place  to  place  in 
«^  great  company,  and  ufed  great,  fubtil,  and  crafty  means 
*^  to  deceive  the  people  ;  bearing  them  in  hand,  that  they 
*^  by  palmeftry  could  tell  men's  and  women's  fortunes ;  and 
«  fo  many  times  by  craft  and  fubtiity  have  deceived  the  peo»*^ 
«^  pie  of  their  money,  and  alfo  have  committed  many  heinous 
"  felonies  and  robberies."  Wherefore  they  are  dire£i:ed  to 
avoid  the  realm,  and  not  to  return  under  pain  of  imprifon- 
ment,  and  forfeiture  of  their  goods  and  chattels :  and,  upon 
their  trials  for  any  felony  which  they  may  have  committed, 
they  fliall  not  be  entitled  to  a  jury  de  tnedietate  lingua.  And 
afterwards,  it  is  enafted  by  ftatute  i  &  2  Ph.  &  M.  c.  4. 
and  5  Eliz.  c.  20.  that  if  any  fuch  perfons  (hall  be  imported 
into  this  kingdom,  the  importer  (hall  forfeit  40  /.  And  if  the 
Egyptians  themfelves  remain  one  month  in  this  kingdom  i 
or  if  any  perfon,  being  fourteen  years  old,  (whether  na- 
tural born  fubje£l  or  ftranger,)  which  hath  been  feen  or  found 
in  the  fellowfliip  of  fuch  Egyptians,  or  which  hath  difguifcd 
him  or  herfelf  like  them,  fhall  remain  in  the  fame  one  month, 
at  one  or  feveral  times  \  it  is  felony  without  benefit  of  clergy : 

fe  Dufrefnc.  Glnff.  L  zqo, 
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and  fir  Matthew  Hale  informs  us*,  tliat  at  one  Suffolk  affifcs 
no  lefs  than  thirteen  gypfies  were  executed  upon  theie  fta- 
tutes  a  few  years  before  the  reftoration.  But,  to  the  honour 
of  our  national  humanity,  there  are  no  inftances  more  mo- 
dern than  this,  of  carrying  thefe  laws  into  practice  (6). 

"  5.  To  defcend  next  to  oifences,  whofe  punifiiment  is  fhort 
of  death.     Common  m/fances  are  a  fpecles    of  offence  agamft 
the  public  order  and  oeconomical  regimen  of  the  (late  ♦,  bemg 
either  the  doing  of  a  thing  to  the  annoyance  of  all  the  kmg's 
fubjefts,  or  the  negleding  to  do  a  thing  which  the  common 
good  requires  "'.    The  nature  of  common  nufances,  and  their 
diftinaion  ixom  private  nufances,  were  explained  in  the  pre- 
r   i(5>,  -1  cedmg  volume  "  :  when  we  confidered  more  particularly  the 
nature  of  the  private  fort,  as   a  civil  injury  to  individuals. 
I  {hall  here  only  remind  the  itudent,   that  common  nufances 
are  fuch  inconvenient  and  troublefome  offences,  as  annoy  the 
whole  community  in  general,  and  not  merely  fome  particular 
perfon  ;  and  therefore  are   indidable  only,  and  not  aaiou- 
able  y  as  it  would  be  unreafonable  to  multiply  fuits,  by  giving 
every  man  a  feparate  right  of  aftion,  for  what  damnifies  him 
in  common  only  with  the  reft  of  his  fellow-fubjeds.    Of  this 
nature  are,  i.  Annoyances  in  highways^  bridgesy  and  public 
rivers,  by  rendering  the  fame  inconvenient  or  dangerous  to 
pafs,  either  pofitively,  by  adual  obftrudions ;  or  negatively, 
by  want  of  reparations.     For  both  of  thefe,  the  perfon  fo 
obftrucfling,  or  fuch  individuals  as  are  bound  to  repair  and 
cleanfe  them,  or  (In  default  of  thefe  laft)  the  parifli  at  large, 
may  be  indiaed,  diftrained  to  repair  and  amend  them,  and 
in  fome  cafes  fined.     And  a  prefentment  thereof  by  a  judge 
of  affife,  fe'r.  or  a  juftice  of  the  peace,  ihall  be  in  all  refpeds 

J  I   Ka'.  P.  C.  671.         "^  I  Hawk.  P.  C.  197,         »^  Vol.  III.  pag.  216. 


(6)  The  fevere  ftatute  of  5  EHz.  c.  20,  is  repealed  by  23  Geo. 
III.  c.  51.  And  gypfies  ar^  now  only  punifliable  under  the  va. 
grant  ad,  which  declares,  "  that  all  perfons  pretending  to  be  gyp. 
«^  fies,  or  wandering  in  the  habit  or  form  of  Egyptians,  fhall  be 
^'deemed  rogues  and  vagabonds.''     17  Geo.  II.  c.  5.        ^ 

equivalent 
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cquivalent  to  an  Indiament ».     Where  there  is  an  houfe 
creeled,  or  an  inclofure  made,  upon  any  part  of  the  kins^'s 
(iemefnes,  or  of  an  highway,   or  common  areet,  or  public 
water,  or  fuch  h'ke  pubHc  things,  it  is  properly  called  a ///r- 
pnfure  P.     2.  All  thofe  kinds  of  nufanccs,  (fuch  as  offenfive 
trades  and  manufaaures,)  which  when  injurious  to  a  private 
man   are  aaionable,  are,  wlien  detrimental  to  the  jiublic, 
puniffiable  by  public  profecution,  and  fubjca  to  fine  accord- 
ing to  tlie  quantity  of  the  mifdemefnor  :  and  particularly  the 
keeping  of  hogs  in  any  city  or  market  town  is  indiaable  as  a 
public  nufanee  \    3.  All  diforderly  hws  or  ^k-iouf,s,  bawdy- 
houfcs,  gaming-honfesyjUge-plays  unlicenfed,  booths  and  ftages 
for  rope-dancers,  mountebanks,  and  the  like,  are  pubhc  nufances, 
and  may  upon  indiament  be  fuppreffed  and  fined  ^  (7).  Inns, 
in  particular,  being  intended  for  the  lodging  and  receipt  of 
travellers,  may  be  indiaed.  fupprelled,  and  the  inn -keepers  '^   '^^ 
fined,  if  they  refufe  to  entertain  a  traveller  witliout  a  very 
iuflicient  caufe  :  for  thus  to  fruflrate  the  end  of  their  infti- 
tution  is  held   to  be  diforderly  behaviour  <".     Thus  too  the 
hofpitable  laws  of  Norway  punifli,  in  the  fevereft  degree,  fuch 
nm-keepcrs  as  refufe  to  furnifli  accommodations  at  a  juft  and 
reafonable  price  ^     4.  By  ftatute  10  &  1 1  W.  III.  c.  17.  alf      ' 
lotteries  are  declared  to  be  public   nufances,  and  all  j^rants,   ^ 
patents,  or  licences  for  the  fame  to  be  contrary  to  law.  But,  as 
ftate-]otteries  have,  for  many  years  paft,  been  found  a  ready 
mode  for  raifing  the  fupply,  an  aa  was  made  19  Geo.  III. 
c.  21.  to  licenfe  and  regulate  the  keepers  of  fuch  lottery- 
offices  (8).  5.  The  making  and  felling  oi fire-worh  zr^A/^uibs, 

«  Sut.  7  Geo.  It  [.  c.  42.  r  ,  Hawk.  R  C.  ,55.^25. 

T  Co.  Litt.  277.  from  llie  FrencU  <■  1  Hswk.  P.  C   225 

po„rpns    an  inclofure.  ■   .  jtiernh.  'do]^,re  Sucon.  I.  j.  ,.  5. 

^  jalk.  460,  .       -    ''■ 


(7)  How  ftage-players  are  to  be  licenfed,  fee  the  28  Geo.  Ill 
.C  30.  or  the  title  Players,  in  Burn's  Juftice. 

(S)  The  19  Geo.  III.  c.  21.   is  repealed  hj  the  22  Geo    III 
e.  47.  winch  introduces  a  great  variety  of  regulations  refpedin^ 
ottery-office  keepers.     Among  others  it  enads,  that  no  om  fliall 
focp  an  office  for  the  fale  of  tickets  in  the  public  lottery,  without  a 

^  3  licence 
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or  throwing  them  iibcut  m  any  ftreet,  is,  on  account  of  the 
danger  that  may  enfue  to  any  thatched  or  timber  buildings, 
declared  to  be  a  common  nufance,  by  ftatute  9  &  10  W.  III. 


licence  from  the  llamp  office,  under  a  penalty  of  100/.     And  if 
any  perfon  (hall  fell  the  chance  or  fhare  of  a  ticket  for  lefs  time 
than  the  whole  time  of  cirav/ing,  or  fhall  infure  for  or  againil  the 
drawing  of  any  ticket,  or  faall  receive  any  money  to  return  money 
or  o-oods  upon  any  contingency  depending  upon  the  tickets  in  the 
lotter/,  he  iliall  forfeit  50/.  And  by  the  27  Geo.  til.  c.  i.  perfons 
cuilty  of  any  of  tlie  preceding  offences,   may  alfo   be  proceeded 
againft   as  rogues  and  vagabonds,  under  the  vagrant  ad  ;  but.  if 
they  are   conviaed  as  vagabonds,  tbey  are  difcharged  from   the 
pecuniary  penalties.     And  no  perfon  fhall  fell  any  (hare  lefs  than  a 
fixteenth,  or  without  a  ilamp,  under  a  penalty  of  50/.     But  the 
owner  of  a  whole  ticket  may  infure  his  ticket  with  a  licenfed  lot- 
tery-ofiice  keeper,  fo  as  to  indemnify  himfclf,  and  receive  its  value 
only.     The  infurance  muft  be  made  for  the  whole  remaining  time 
of  the  drawing  of  the  lottery,  and  in  the  manner  prefcribed  by  the 
ad.     If  any  editor  of  a  newfpaper,  or  other  perfon,  advertizes  any 
illegal  fcheme  of  gaming  in  the  lottery,  he  is  fubjca  to  a  penalty 
of  50/.    4  7'.  i?.  414.     The  penalties  under  thefe  ftatutes  muft  be 
fued  for  within  fix  months  in  the  courts  at  Weftminftcr,  and  the 
defendant  may  be  held  te  bail,  to  the  amount  of  500/.     One  half 
of  the  penalties  is  given  to  the  profecutor,  the  other  half  to  the 

king.  .      ^ 

By  the  42  Geo.  3.  c,  119.  all  lotteries  called  Itftle  goes  are 
declared  to  be  pubhc  nufances,  and  if  any  one  fliall  keep  an  office 
pr  place  to  exercife  or  expofe  to  be  played  any  fuch  lottery,  or  any 
lottery  whatever  not  authorifed  by  parhament,  or  fhall  knowingly 
fuffer  it  to  be  exercifed  or  played  at  in  his  houfe,  he  fhall  forfeit 
500/.  and  be  deemed  a  rogue  and  a  vagabond. 

And  if  any  perfon  fhall  promife  to  pay  any  money  or  goods  on 
any  contingency  relative  to  fuch  lottery,  or  pubhfh  any  propofal 
refpefting  it,  he  fhall  forfeit  100/. 

Jufcices  of  the  peace  upon  complaint  may  empower  any  perfon 
by  day,  and  in  the  night  in  the  prefence  of  a  conftable,  to  break 
open  doors  and  apprehend  fuch  offenders,  and  if  feny  one  fhall 
refift,  he  j|.all  be  deemed  a  rogue  and  vagabond, 
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c.  7.  and  therefore  is  punifhable  by  fine  (9).    And  to  tins  head 
we  may  refer  (though  not  declared  a  common  nufance)   the 
making,    keeping,    or  carriage,  of  too  large   a>  quantity  of 
gutipo%vdcr  at  one  time,  or  in  one  place  or  vehicle  5  which  is 
prohibited  by  ftatute  12  Geo.  III.  c.  61.  under  heavy  penal- 
ties   and    forfeiture.     6.  Eaves-droppers y    or    fuch   as  liRen 
under  walls  or  windows  or  the  eaves  of  a  houfe,  to  hearken 
after  difcourfe,  and  thereupon  to  frame  llanderous  and  mif- 
chievous  tales,  are  a  common  nufance  and  prefentable  at  tlie 
court-leet  ^ :  or  are  indictable  at  the  feffions,  and  puniftiable 
by  fine  and  finding  furcties  for  their  good  behaviour".  7.  Laft- 
ly,  a  connnon  fcoldy  communis  rixatrixy  (for  our  law-latin  con- 
fines it  to  the  feminine  gender,)  is  a  public  nufance  to  her 
iici^;hbourhood.     For  which  ofFence  fhe  may  be  indicted ^' ; 
and  if  convicted,  fliall^  be  fentenced  to  be  placed  in  a  cer- 
tain engine  of  correction  called  the  trebucket,  caftigatory,  or 
cuching  fhool,  which  in  the  Saxon  language  is  faid  to  fignify 
the  fcolding  ftool ;  though  now  it  is  frequently  corrupted 
into  ducking  ftool,  becaufe  the  refidue  of  the  judgment  i§, 
that,  when  (he  is  fo  placed  therein,  ihe  fliall  be  plunged  in 
the  water  for  her  punifliment  ^. 

6.  Idleness   in  any  perfon    whatfoever   is   alfo  a   high  ^  ^ 
ofFence  againft  the  public  oeconomy.  In  China  it  is  a  maxim^ 
that  if  there  be  a  man  who  does  not  work,  or  a  woman  that 
is  idle,  in  the  empire,  fomebody  muft  fufFer  cold  or  hunger; 
the  produce  of  the  lands  not  being  more  than  fufficient,  with 

^  Kitoh,  of  courts.  2c.  '^   i  Hawk.  P.  C.  1 9$.  20Q. 

u  IlmL     I  Hawk:.  P.  C.  132.  *  3  In^^J  2x9. 

^  6  Mod.  213. 


(9)  And  if  any  perfon  fhall  make  or  fell  any  fquibs,  rockets,  or 
lire-works,  he  fhall  forfeit,  upon  conviftion  before  a  magiftrate, 
5  /.  one  half  to  tlie  informer,  and  the  other  half  to  the  poor.  And 
if  any  perfon  Ihall  throw  or  lire  them  into  any  houfe,  ilreet,  or 
highway,  he  ihall  forfeit  20<f.  in  like  manner,  9  &  10  W.  III» 
c*  7* 

V  4  culture, 
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.culture,  to  maintain  the  inhabitants:  and  therefore,  though 
the  idle  perfon  may  (hift  off  the  want  from  himfelf,  yet  it 
muft  in  the  end  fall  fomewhere.  The  court  alfo  of  Areopa- 
gus at  Athens  puniflied  idlenefs,  and  exerted  a  right  of  exa- 
mining every  citizen  in  what  manner  he  fpent  his  time  ;  the 
intention  of  which  was^,  that  the  Athenians,  knowing  they 
were  to  give  an  account  of  their  occupations,  fliould  follow 
only  fuch  as  were  laudable,  and  that  there  might  be  no  room 
left  for  fuch  as  lived  by  unlawful  arts.  The  civil  law  ex- 
pelled all  fturdy  vagrants  from  the  city^  :  and,  in  our  own 
law,  all  idle  perfons  or  vagabonds,  whom  our  antlent  ftatutes 
defcribe  to  be  "  fuch  as  wake  on  the  night,  and  fleep  on  the 
*^  day,  and  haunt  cuftomable  taverns,  and  ale-houfes,  and 
**  routs  about;  and  no  man  wot  from  whence  they  come,  nor 
<^  whither  they  go;"  or  fuch  as  are  more  particularly  defcribed 
by  ftatute  17  Geo.  II.  c.  5.  and  divided  into  three  clafles, 
idle  and  difordcrly  perfons,  rogues  and  vagtibondsj  and  iticorri^ 
gible  rogues ; — all  thefe  are  offenders  againft  the  good  order, 
and  blemifhes  in  the  government,  of  any  kingdom  (10).  They 

y  Valcr.  Maxim.  /.  2.  c.  6.  «  Nov.  So.  c.  5. 


(10)  Idle  and  diforderly  perfons  are,  i.  Thofe  who  threaten  to 
run  away,  and  to  leave  their  families  upon  the  parirti ;  2.  Who  re- 
turn from  the  parifh  to  which  they  are  removed  as  paupers,  without 
a  certificate;  3.  Who  refufe  to  work  for  the  ufual  wages;  4.  Who 
beg  within  their  own  parifhes  ;  5.  And  who  negledl  to  work,  or 
who  fpend  their  money  idly,  without  making  a  fufficient  allowance 
for  the  fubfiilence  of  their  famlhes.  Rogues  and  vagabonds  are 
thus  defcribed:  i.  Gatherers  of  alms,  under  pretence  of  lofles,  or 
for  prifons  or  hofpitals  ;  2.  Fencers  ;  3.  Bearwards  ;  4.  Players  of 
interludes,  not  being  authorifed  bylaw;  5.  Minflrels;  6.  Jugglers; 
7.  Gypfies ;  8.  Fortune-tellers  ;  9.  Deceivers  by  fubtil  craft; 
10.  Players  and  betters  at  unlawful  games  ;  11.  Perfons  who  run 
away  and  leave  their  families  chargeable  to  the  parifh  ;  1.2.  Unli- 
cenfed  pedlars ;  13.  Perfons  who  wander  abroad,  and  lodge  in  ale- 
koufes,  outhoufes,  or  in  the  open  air,  without  giving  a  good  ac- 
count of  themfelves ;  14.  Perfons  wandering  from  home,  under 
pretence  ©f  feeking  harveft-work,  without  a  certificate  from  the 

^  miniller 
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-re  therefore  all  punifl^ed  by  the  ftatute  lafl:  mentioned ; 
that  is  to  fay,  Idle  and  diforderly  perfons  with  one  month's 
Imprifonmcnt  in  the  houfe  of  corredion  ;  rogues  and  va^a* 
bonds  with  whipping  and  imprifonment  not  exceeding  ^fix 
months  ;  and  incorrigible  rogues  with  the  like  difcipline  and 


rninifter  and  one  chijrch-warden  of  their  parifh  ;  15.  And  all 
v/andering  beggars.  And  by  28  Geo.  III.  c.  88.  all  perfons  who 
.ire  apprehended  with  any  pick-lock  or  implement,  with  intent  to 
f-IonioLiiIy  break  and  Cxiter  any  dwelling-houfe,  or  with  any  of- 
fcnfive  weapon,  with  intent  to  felonioufly  affault  any  perfpn  ;  or 
who  (hah  be  found  in;,  or  upon,  any  dweHing-lioufe,  outhoufe, 
yard,  area,  or  garden,  with  intent  to  ileal,  fhall  be  deemed  rogues 
and  vagabonds. 

By  the  39  &  40  Geo.  3.  c.  50.  if  any  perfons  to  the  number  of 
two  or  more  fhall  be  found  in  any  open  or  enclofed  ground  of  any 
defcription  in  the  night,  that  is  between  8  o'clock  at  night  and 
fix  in  the  morning,  from  the  ift  of  Odober  to  the  lil  of  February, 
or  between   10  at   night  and  4  in   the  morning  from  the  ift  of 
February  to  the  lil  of  October  in  each  year,  having  any  gun  or 
inftrument  with  the  intent  to  deftroy  any  game ;  or  if  any  peribii 
/hall  be  found  with  any  gun,  bludgeon,  or  offenfive  weapon  pro„ 
teding  them,  it   fliall  be  lawful  for  any  one  to  apprehend  fuch  ofl 
fenders,  and  to  deliver  them  into  the  cuftody  of  a   peace  officer 
who  is  authorifedto  carry  them  before  one  of  his  majefty'sjuflicel 
of  the  peace  ;  who  may  aifo  iffue  his  warrant  upon  complaint  for 
apprehending  them,  and  if  they  are  convided  before  him  by  th- 
oath  of  one  witnefs  of  fuch   offence,  they  Ihall  be   puni/hed  as 
rogues  and  vagabonds,  and  for  a  fecond  offence  as  incorrio-ible 
rogues.  ^  ^ 

Rogues  and  vagabonds,  who  efcape  when  they  are  apprehended 
or  refufe  to  go  before  a  juflice,  or  to  be  examined,  or  who  give  I 
f^ilfe  account  of  themfelves,  after  warning  of  the  confequences,  or 
who  refufe  to  be  conveyed  by  a  pafs,  or  who  efcape  from  the 
houfe  of  correaion,  who  commit,  after  punifhment,  a  fecond 
offence,  become  incorrigible  rogues.  When  a  perfon  is  convicted 
of  being  a  rogue  and  vagabond,  before  a  judice  of  peace,  the 
iuilice  may  order  him  to  be  whipt,  or  imprifoned  till  the  'next 
fpilions,  or  for  any  lefs  tim.C;  and  if  irnprifoned  till  the  next  feffions, 
the  jnftices  may  then,  ord^r  a  further  imprifonment  for  fix  months. 

female. 
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confinement,  not  exceeding  two  years;  the  breach  and  efcape 
from  which  confinement  in  one  of  an  inferior  clafs,  rank* 
him  among  incorrigible  rogues ;  and  in  a  rogue  (before  in- 
corigible)  makes  him  a  felon  and  liable  to  be  tranfported 
for  feven  years.  Perfons  harbouring  vagrants  are  liable  to  a 
fine  of  forty  fliiilings,  and  to  pay  all  expences  brought  upon 
the  parlfli  thereby :  in  the  fame  manner  as,  by  our  antient 
C  I70  3  laws,  whoever  harboured  any  firanger  for  more  than  two 
nights,  was  anfwerable  to  the  public  for  any  offence  that 
fuch  his  inmate  might  commit  ^ 

7,  Under  the  head  of  public  oeconomy  may  alfo  be  pro- 
perly ranked  all  fumptuary  laws  againlt  luxury,  and  extrava- 
gant  expences  in  drcfs,  diet,  and  the  like  ;  concerning  the 
general  utility  of  which  to  a  ftate,  there  is  much  controverfj 
among  the  political  writers.  Baron  Mcntefquicu  lays  ii 
dpwn  ",  that  luxury  is  neceffary  in  monarchies,  as  in  Fraiice  : 
but  ruinous  to  democracies,  as   in  Holland.     With  regard 

'  LL.  Edxv.  c.  17.     BraCm.  I.  S.  tr.  i.  c.  ic.  ^  1.       h  Sp.  L.  b.  7.  c.  a  &  4. 


female  vagabonds  are  fabjedl  to  the  fame  impnfonir.ent,  but  m  n, 

inftance  are  liable  to  whipping,  32  Geo.  III.  c.  45.  Ar.d  tl>e  jua,ce 

or  the  court  of  quarter  feffions,  may,  if  they  think  proper,  orde 

a  vagabond,  after  punifhment,  to  be  cor.veyed  to  his  place  ot  let 

tlement  by  a  pafs,  but  nojuftice  of  peace  (hall  order  any  vagrant  t 

be  conveyed  by  a  pafs,  who  has  not  been  aaually  whipt,  or  impr 

foned  for  at  kail  feven  days,  which  fhall  be  certified  in  the  pai. 

32  Geo.  III.  c.  45.     The  objea  of  thir.  xvas  to  corrcft  an  abuf. 

which  much  prevailed,  of  remoying  paupers  by  a  pafs,  who  ha 

committed  no  aft  of  vagrancy,  and  who   ought  to  have  been  . 

j^oved  by  an  order  of  removal.     For  the  effeas_  of  an  order  < 

removal  and  a  vagrant  pafs  are  very  different  ;  m  the  fi^^-- 

the  paring  removing  bears  all  the  travelhng  experxes  or  the  pa 

pers  :  but  the  expence  of  conveying  vagrants  by  a  pafs,  ,s  bon 

by  elch  county  through  which  they  are  carried.     And  no  appe 

li  s  ac^ainil  a  vagrant  pafs,  fo  that  the  parifn  to  which  the  vagra, 

conveyed,  muft  be  at  the  expence  of  fending,  by  an  order  , 

removal,  the  vagrant  back  again,  or  to  fuch  place  as,  upon -quir 

..  «iay  be  ^hought^his  legal  fettle.uent.     3  ^«-  ^^''  ^  ^^^^^^^^ 
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therefore  to  England,  whofe  government  is  compounded  of 
both  fpecies,  it  may  ftill  be  a  dubious  queftlon  how  far  pri- 
vate luxury  is  a  public  evil  ;  and  as  fuch  cognizable  by  pub- 
lic laws.  And  indeed  our  legiflators  have  feveral  times 
changed  their  fentiments  as  to  this  point  ;  for  formerly 
there  were  a  multitude  of  penal  laws  exifting,  to  rcftrain 
excefs  in  apparel  ^  ;  chiefly  made  in  the  reigns  of  Edward 
the  third,  Edward  the  fourth,  and  Henry  the  eighth,  againft 
piked  fhoes,  (hort  doublets,  and  long  coats  :  all  of  which 
were  repealed  by  ftatute  i  Jac.  I.  c.  25.  But,  as  to  excefs 
in  diet,  there  ftill  remains  one  antient  ftatute  unrepealed, 
10  Edw-  III.  ft.  3.  v/hich  ordains,  that  no  man  fliall  be 
ferved,  at  dinner  or  fupper,  with  more  than  two  courfes  3 
except  upon  feme  great  holidays  there  fpecified,  in  which  he 
may  be  ferved  with  three. 

8.  Next  to  that  of  luxury,  naturally  follows  the  offence  [  171  1 
of  gamingj  which  is  generally  introduced  to  fupply  or  retrieve 
the  expences  occafioned  by  the  former :  it  being  a  kind  of 
tacit  confeffion,  that  the  company  engaged  therein  do,  in 
general,  exceed  the  bounds  of  their  refpeftive  fortunes ;  and 
therefore  they  caft  lots  to  determine  upon  whom  the  ruin 
fliall  at  prefent  fall,  that  the  reft  may  be  faved  a  little  longer. 
But,  taken  in  any  light,  it  is  an  offence  of  the  moft  alarming 
nature  ;  tending  by  neceffary  confec^uence  to  promote  pubHc 
idlenefs,  theft,  and  debauchery  among  thofe  of  a  lower  clafs  \ 
and,  among  perfons  of  a  fuperior  rank,  it  hath  frequently 
been  attended  with  the  fudden  ruin  and  defolation  of  antient 
and  opulent  families,  an  abandoned  proftitution  of  every 
principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
felf-murder.  To  reftrain  this  pernicious  vice,  among  the 
inferior  fort  of  people,  the  ftatute  ^^  Hen.  VIII.  c.  9.  was 
made ;  which  prohibits  to  all  but  gentlemen  the  games  of 
tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful  dlver- 
ilons  there  fpecified  ^,  unlefs  in  th^  time  of  chriftmas,  under 

^    3^»^^+-  199-  or  fliove-groat,    cloylfh   eayles,     half- 

^  Lo^etting  ia  the  EcWs^  Hide  thrift    bo\vl,  and  coytin^. 

pecuniary 
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pecuniary  pains  and  imprifonment.  And  the  fame  law, 
and  alio  the  ftatute  33  Geo.  11.  c.  24,  inflift  pecuniary  pe- 
nalties, as  well  upon  the  mafter  of  any  public  houfc  whereir 
fervants  are  permitted  to  game,  as  upon  the  fervants  them- 
felves  who  are  found  to  be  gaming  there.  But  this  is  nottlu 
principal  ground  of  modern  complaint :  it  is  the  gaming  ir 
high  life,  that  demands  the  attention  of  the  magiftrate  ;  s 
paffion  to  which  every  valuable  confideration  is  made  a  facri- 
fice,  and  which  we  feem  to  have  inherited  from  our  anceftors 
the  antient  Germans  j  whom  Tacitus.^  defcribes  toliave  been 
bewitched  with  a  fpirit  of  play  to  a  moft  exorbitant  degree, 
*^  They  addict  themfelves,  fays  he,  to  dice  (which  is  v/on- 
<<  derful)  when  fober,  and  as  a  ferious  employment  ;  with 
*^  fuch  a  mad  defire  of  winning  or  lofing,  that,  when  ftrlpt 
<«  of  every  thing  elfe,  they  will  flake  at  laft  their  liberty 
r  jycj  ]  *'  and  their  very  felves.  The  lofer  goes  into  a  voluntary 
"  llavery,  and,  though  younger  and  ftronger  than  his  anta- 
gonift,  fuffers  himfelf  to  be  bound  and  fold.  And  this  per- 
feverance  in  fo  bad  a  caufe  they  call  the  point  of  honour  : 
eaejl  in  re  prava  pcrvuada^  ipfifidem  vGcant,^'  One  would 
almoft  be  tempted  to  think  Tacitus  was  defcribing  a  modern 
Engliflniian.  When  men  are  thus  intoxicated  with  fo  frantic 
a  fpirit,  laws  will  be  of  little  avail ;  becaufe  the  fame  falfe 
fenfe  of  honour,  that  prompts  a  man  to  facrifice  himfelf,  will 
deter  him  from  appealing  to  the  magiftrate.  Yet  it  is  proper 
that  laws  fliould  be,  and  be  known  publicly,  that  gentlemen 
may  confider  what  penalties  they  wilfully  incur,  and  what  a 
confidence  they  repofe  in  fharpers  •,  who,  if  fuccefsful  in 
play,  are  certain  to  be  paid  with  honour,  or,  if  unfuccefsful, 
have  it  in  their  power  to  be  flill  greater  gainers  by  informing. 
For  by  flatute  \6  Car.  II.  c.  7.  if  any  perfon  by  playing  or 
betting  fhall  lofe  more  than  100/.  at  one  time,  he  fhall  not 
be  compellable  to  pay  the  fame  ;  and  the  winner  fhall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  in- 
former.   The  flatute  9  Ann.  c.  14.  enads,  that  all  bonds  and 

i 

«  d''  mor^  Germ.  c.  24, 

Other 
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* 
other  fecurities,  given  for  money  won  at  play,  or  money  lent 
at  the  thne  to  phiy  withal,  (hall  be  utterly  void ;  that  all 
mortgages  and  ineumbrances  of  lands,  made  upon  the  fame 
confideration,  ihall  be  and  enure  to  the  ufe  of  the  heir  of  the 
mortgagor:  that,  if  any  perfon  at  any  time  or  fitting  lofes  10/. 
at  play,  he  may  fue  the  winner,  and  recover  it  back  by  a£lioa 
of  debt  at  law  j  and  in  cafe  the  lofer  does  not,  any  other 
perfon  may  fue  the  winner  for  .treble  the  fum  fo  loft  (10)  ; 
and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himfelf  upon  oath  :  and  that  in  any  of  thefe  fuits  no  privi- 
lege of  parliament  fhall  be  allowed.  The  ftatute  farther  ^  ^^  -, 
ena£ls,  that  if  any  perfon  by  cheating  at  play  fhall  win  any  ^^  -^ 
money  or  valuable  thing,  or  fhall  at  any  one  time  or  fitting 
win  more  than  j  o  /.  he  may  be  indided  thereupon,  and  fhali 
forfeit  five  times  the  value  to  any  perfon  who  will  fue  for 
It ;  and  (in  cafe  of  cheating)  fliali  be  deemed  infamous,  and 
fuffer  fuch  corporal  punifhment  as  in  cafe  of  wilful  perjury. 
By  feveral  (latutcs  of  the  reign  of  king  George  II.  ^  all  pri- 
vate lotteries  by  tickets,  cards,  or  dice,  (and  particularly  the 
games  of  faro,  baffet,  ace  of  hearts,  hazard,  paflage,  rolljr 
polly,  and  all  other  games  with  dice,  except  back-gammon,) 
are  prohibited  under  a  penalty  of  aoo  /.  for  him  that  ihall 
ere6l  fuch  lotteries^  and  50/.  a  time  for  the  players.    Public 

^  12   Geo.  If.   c.  2S.      13  Geo.  II.   c.  19.     18  Geo.  II.  c.  34. 


(10)  If  the  lofer  does  not  recover  back  the  money  loft  within 
three  months,  any  other  perfon  may  recover  the  fame,  and  treble 
the  amount  befides,  with  cofts,  one  half  for  himfelf,  the  other  half 
for  the  poor.  See  i  vol.  p.  81.  n,  20.  If  monev  be  lent  to  c-ame 
with,  It  may  be  recovered  back  as  money  lent,  though  the  bond, 
note,  or  other  fecurity  given  for  it  is  void.     2  Burr,  1077. 

A  bill  in  equity  may  be  filed  to  difcover  the  confideration  of  a 
promifTory  note  or  other  fecurity  alleged  to  be  given  for  money 
loft  at  play,  and  to  have  it  delivered  up.  j^ndrews  v.  Berry^ 
ZAnL    634. 

In  an  a^ion  againft  A,  to  recover  back  money  loft,  A  may 
ple'^-d  that   it  was   not  won  by  kirp^  alone^^  but  jointly  with    B. 

7r.  R.  257. 

lotteries, 
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lotteries,  unlefs  by  authority  of  parliament,  and  all  mannei 
of  ingenious-  devices,  under  the  denomination  of  fales  o 
otherwife,  which  in  the  end  are  equivalent  to  lotteries,  wen 
before  prohibited  by  a  great  variety  of  ftatutes  s  under  heav; 
pecuniary  penalties.  But  particular  defcriptions  will  ever  h 
lame  and  deficient,  unlefs  all  games  of  mere  chance  are  a 
once  prohibited  ;  the  inventions  of  (harpers  being  fwifte 
than  the  punifliment  of  the  law,  which  only  hunts  them  fron 
one  device  to  another.  The  ftatute  13  Geo.  II.  c.  39.  t 
prevent  tlie  multiplicity  of  horfe  races,  another  fund  c 
gaming,  direfts  that  no  plates  or  matches  under  50  /.  valu 
Ihall  be  run,  upon  penalty  of  200/.  to  be  paid  by  the  owne 
of  each  horfe  running,  and  100/.  byfuch  as  advertife  th 
plate  (11).    By  llatute  18  Geo.  II.  c.  34.  the  ftatute  9  -Am 

s  10  &  II  W.  Ill    c  17.     9  Ann.        S  Geo.  I.e.  2.  §36,37.9^60,1.0.1 
c.    6.  §   56.     10  Ann.  c.  26.  §  109.        §  4»  3.     6  Ceo.  II.  c.  35.  §  29,  30 


(11)  Newmarket  and  Black  Hambleton  are  excepted,  where 
race  may  be  run  for  any  fum  or  ftake  lefs  than  fifty  pounds.  Bi 
thciKTh  fuch  horfe  races  are  lawful,  yet  it  has  been  determine! 
that  they  are  games  within  the  ftatute  of  9  Ann.  c.  14.  and  that  i 
confequence  wagers  above  10/.  upon  a  lawful  horfe  race,  are  ill 
o-al.  2  BI.  Rep.  706.  A  foot  race,  and  a  race  againft  time,  ha^ 
alfo  been  held  to  be  games  within  the  ftatute  of  gaming.  2  ll^i/f.  3 
So  a  wager  to  travel  a  certain  diftance  within  a  certain  time,  wil 
a  poftchaife  and  a  pair  of  horfes,  has  been  confidered  of  the  fan 
nature.  6T.  R.  499-  A  wager  for  lefs  than  10  /.  upon  an  iUeg 
horfe  race,  is  alfo  void  and  illegal.  aT.  R.  i.  Though  tl 
owners  of  horfes  may  run  them  for  a  ftake  of  50/.  or  mo 
at  a  proper  place  for  a  horfe  race,  yet  it  has  been  held  if  th( 
run  them  upon  the  highway,  the  wager  is  illegal.     2  i?.  ^  P.  S 

Wagers  in  general,  by  the  common  law,  were  lawful  contrail 
and  allVagers  may  ftiU  be  recovered  in  a  court  of  juftice,  whi^ 
are  not  made  upon  games,  or  which  are  not  fuch  as  are  hkely 
difturb  the  public  peace,  or  to  encourage  immorahty,  or  fuch 
will  probably  affea  the  interefts,  charaders,  and  feelings  of  pc 
fons  not  parties  to  the  wager,  or  fuch  as  are  contrary  to  found  p 
licy,  or  the  general  interefts  of  the  community.  See  3  T.  R.  6g 
where  the  legality  of  wagers  is  fully   difcuffed. 

Whe 
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is  farther  enforced,  and  fome  deficiencies  fapplled :  the  for- 
feitures of  that  a£l  may  now  be  recovered  in  a  court  of 
equity  ;  and,  moreover,  if  any  man  be  convi£led  upon  in- 
formation or  indid:ment  of  winning  or  lofing  at  play,  or  by 
betting  at  anyone  time  10/.  or  20 /.  within  twenty-four 
hours,  he  fhall  be  fined  five  times  the  fum  for  the  benefit  of 
the  poor  of  the  pariOi.  Thus  careful  has  the  legiflature 
been  to  prevent  this  deftruftive  vice  :  which  may  fliew  that 
our  laws  againft  gaming  are  not  fo  deficient,  as  ourfelves  r  174  1 
:nd  our  magiftratcs  in  putting  thofe  laws  in  execution. 

9.  Lastly,  there  is  another  offence,  conilituted  by  a  va-i 
riety  of  afts  of  parhament  -,  which  are  fo  numerous  and  fo 
confiifed,  and  the  crime  itfelf  of  fo  queftionahle  a  nature, 
iliat  I  (hall  not  detain  the  reader  with  many  obfervations 
thereupon.  And  yet  it  k  an  offence  which  the  fportfmen 
of  England  feem  to  think  of  the  higheft  importance  ;  and  a 
matter,  perhaps  the  on]y  one,  of  general  and  national  con- 
cern :  afibciations  having  been  formed  all  over  the  kingdom 
to  prevent  it's  deftrudtive  progrefs.  I  mean  the  offence  of 
dePcioying  fuch  beafts  and  fowls,  as  are  ranked  under  the 
denomination  of  gunie :  v/hich,  we  may  remember,  was  for- 
merly obferved  ^\  (upon  the  old  principles  of  the  foreft  law,) 
to  be  a  trefpafs  and  offence  in  all  perfons  alike,  who  have 

^  See  Vol.  IJ.psg.  417.  Sec, 


Where  a  perfou  had  given  ico  /.  upon  condition  of  receiving 
300  /.  if  peace  was  not  concluded  with  Fi*anc^  v/ithin  a  certain 
time,  and  he  afterwards  brcught  his  adion  to  recover  the  300  A., 
it  was  held,  the  wager  was  void^  as  being  inconfillent  with  general 
policy,  but. he  was  allowed  to  recover  back  the  100 A  which  he 
had  paid,  under  a  count  for  fo  much  money  had  and  received  by 
the  defendant  to  his  ufe.  7  T.  R,  535.  So  alfo,  a  perfon  was 
permitted  to  recover  back  his  fliare  of  a  wager  ao-ainfl  a  ilake. 
holder  upon  a  boxing  match,  5  T.  R,  405.. the  court  not  conii- 
dering  the  condud  of  the  plantiff  in  thefe  inllances  fo  criminal  as 
to  deprive  him  of  the  benefit  of  their  affiftance.  See  2  B.  and 
P.  467. 

6  not 
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not  authority  from  the  crown  to  kill  game,  (which  is  royal 
property,)  by  the  grant  either  of  a  free  warren,  or  at  leall  a 
manor  of  their  own.  But  the  laws,  called  the  game  laws, 
have  alfo  Infiiaed  additional  puniOiments  (chiefly  pecuniary) 
on  perfons  guilty  of  this  general  offence,  unlefs  they  be  peo- 
ple of  fuch  rank  or  fortune  as  is  therein  particularly  fpecified. 
All  perfons  therefore,  of  what  property  or  diftin6lIon  foever, 
that  kill  game  out  of  their  own  territories,  or  even  upon  their 
own  eftates,  without  the  king's  licence  expreffed  by  the  grant 
of  a  franchife,  are  guilty  of  the  firft  original  offence,  of  en- 
croachh*g  on  the  royal  prerogative  (12).  And  thofe  indigent 
perfons  who  do  fo,  without  having  fuch  rank  or  fortune  as  is 
generally  called  a  qualification,  are  guilty  not  only  of  the 
original  offence,  but  of  the  aggravations  alfo,  created  by  the 
ftatutes  for  preferving  the  game  :  which  aggravations  are  fo 
feverely  punilhed,  and  thofe  punilhments  fo  implacably  in- 
fli6led,that  the  offence  againft  the  king  is  feldom  thought  of, 
provided  the  miferable  delinquent  can  make  his  peace  with 
the  Lord  of  the  manor.  The  offence,  thus  aggravated,  I  have 
ranked  under  the  prefent  head,  becaufe  the  only  rational 
footing,  upon  which  we  can  confider  it  as  a  crime,  is,  that 
in  low  and  indigent  perfons  it  promotes  idlenefs,  and  takes 
them  away  from  their  proper  employments  and  callings-, 
C  17s  ]  which  is  an  offence  againll  the  public  police  and  oeconomy 
of  the  commonwealth. 

The  ftatutes  for  preferving  the  game  are  many  and  va- 
rious, and  not  a  little  obfcure  and  intricate  ;  it  being  remark- 
ed ',  that  in  one  ftatute  only,  5  Ann.  c.  14.  there  is  falfe 
rrammar  in  no  fewer  than  fix  places,  befides  other  miftakes : 
the  occafion  of  which,  or  what  denomination  of  perfons 
were  probably  the  penners  of  thefe  ftatutes  I  fliall  not   at 

-  i  Burn's  Juftice,  Game,  §  3. 


(12)  This  dodrine,  fo  frequently  repeated  by  the  learned  com- 
mentator, that  no  perfon  had  originally,  or  has  now,  a  right  to 
kill  -ame  upon  his  own  eftate,  without  a  licence,  or  grant  from  the 
king"  is  controverted  at  large,  by  the  editor,  in  2  vol.  p.  419.  «•  10. 

°  prefent 
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prefent  inquire,  h  Is  in  general  fufFicient  to  obferve,  that 
tlie  qualifications  for  killing  game,  as  they  are  ufually  called, 
or  more  properly  the  exemptions  from  the  penalties  infliaed 
by  the  flatute  lav/,  are,  r.  The  having  a  freehold  eftate  of 
100  L  per  annum  ;  there  being  fifty  times  the  property  re- 
quired to  enable  a  man  to  kill  a  partridge,  as  to  vote  for  a 
knight  of  the  fhire  :  2.  A  leafehold  for  ninety-nine  years  of 
150/.  per  annum  :  3.  Being  the  fon  and  heir  apparent  of  an 
efquire  (a  very  loofe  and  vague  defcription)  or  perfon  of  fu-- 
perior  degree  (13)  :  4.  Being  the  owner,    or  keeper,  of  a 


(13)  -It  is  not  rieceffary  that  it  fliould  be  a  freehold,  or  a  legal 
eftate,  for  copyhold,  or  an  equitable  eftate  of  inheritarxe  of  the 
clear  value  of  100/.  per  annum,  is  a   qualification.     But  it  is  not 
fufficient,  if  the  value  of  the  eftate  is  reduced  below  that  fum  by 
the  intereft  of  a  mortgage.     Cald.  Caf.  230.     A  life-eftate,  as  a 
church  benefice,  muft  be  of  the  clear  annual  value  of  150  /.     See 
I.  vol.  p.  60.  n.  9.     The  eldeft  fon  of  an  efquire,  or  of  any  perfon 
of  higher  degree,  is  quahfied  without  any  eftate,  whilft  his  father  is 
hving  :  but  the  father  himfelf,  though  an  efquire,  dodor,  knight, 
or  perfon  of  ftill  higher  rank,  is  not  quahfied  without  having\he 
eftate  required  by  the  ftatute.   Jones  v.  Smart,  1  T.  R.  44.   It  may 
appear  abfurd,  that  the  fon  fhould  be  quahfied  when  the  father  is 
not ;  but  the  legiflature  prefumed  that  the  efquire,  dodor,  knight. 
&c.  would  be  quahfied  by  eftate ;  but  it  is  found  to  be  the  fad, 
that  many  perfons  of  fuch  rank  are  not  fo  quahfied,  yet  his  heir 
apparent  has  that  privilege  ;  a  cafe  which  was  not  thought  of,  when 
the  aa  waspafi-ed.    By  the  25  Geo.  HI.  c.  50.  and  31  Geo.  IIL 
c.   21.   every  perfon,  who  fhall  go  in  purfuit  of  game,  without 
taking  out  a  certificate  from  the  clerk  of  the  peace  of  the  county 
or  diftriel:  within  which  fuch  perfon  refides,  fhall  forfeit  20  /.     The 
clerk  of  the  peace  fhall  receive  for  the  certificate  3  /.  4  j-.  and  the 
certificate  fhall  be  in  force  from  the  day  of  its  date  till  the  firft  of 
July  next  following.     And  if  any  perfon  ftiail  produce  hi^  certifi- 
cate to  any  other  perfon,  who  is  in  purfuit  of  game,  he  may  de- 
mand of  him  to  fhew  his  certificate,  and  if  he  does  not,  he  may 
then  demand  of  him  his  name,  and  place  of  abode,  which,  if  he  re- 
iufes  to  give,  or  gives  a  faife  name  or  place  of  refidence,  he  fhall 
2^orfeit  50  /.     Thefe  penalties  may  be  recovered  by  an  adion  with 
coftsfor  the  fole  ufe  of  the  plaintiff;  or  by  an  information  before 
Vol.  IV.  O  •  a- 
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forefl,  park,  chafe,  or  warren.  For  unqualified  perfons  tranf- 
greffing  thefe  laws,  by  killing  game,  keeping  engines  for  that 
purpofe,  or  even  having  game  In  their  cuftody,  or  for  perfons 
(however  qualified)  that  kill  game  or  have  it  in  pofleffion,  at 
unfeafonable  times  of  the  year,  or  unfeafonable  hours  of  the 
day  or  night,  on  Sundays  or  on  Chriitmas  day,  there  are  va- 
rious penalties  afTigned,  corporal  and  pecuniary,  by  different 
ftatutes  '^-j  on  any  of  which,  but  only  on  one  at  a  time,  the 
juftices  may  convi£t  in  a  fummary  way,  or  (in  mod  of  them) 
profecutions  may  be  carried  on  at  the  affifes.  And,  la{lly> 
by  ftatute  28  Geo.  II.  c.  12.  no  perfon,  however  qualified 
to  hilly  may  make  merchandize  of  this  valuable  privilege,  by 
felling  or  expofing  to  fale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  quaUfication  (14). 

k  Burn's  JulHce,  tit.  Game. 


a  juftice  of  the  peace  :  but  in  that  cafe,  if  the  profecution  is  com- 
menced within  fix  months,  one  half  of  the  penahy  flraU  be  given  to 
the  profecutor,  and  the  other  half  to  the  king ;  but  if  the  profecu- 
tion is  commenced  after  fix  months  after  the  offence,  the  whole  pe- 
nalty  fhall  go  to  the  king.  The  Jullice  may  mitigate  the  penalty  to 
one  moiety,  to  be  paid  together  with  the  cofts.  And  upon  non-pay- 
ment of  the  penalty  and  cofis  the  party  may  be  imprifoned  three 
months.  Upon  giving  fecurity  for  the  payment  of  thcfe,  he  may 
appeal  from  the  convidion  to  the  next  quarter  fefilons.  But  the 
profecution  for  killing  game  without  a  licence  mufl  be  commen- 
ced by  the  king's  attorney-general,  or  fome  officer  of  the  fiamp- 
duties,  by  44  Geo.  III.  c.  98.  «  10.  -See  i  Vol  p.  323.  p.  33. 
.  (14)  But  a  perfon  quahfied  to  kill,  is  not  fubjed  to  any  penalty 
for  buying,  game. 
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CHAPTER     THE     FOURTEENTH 


OF  HOMICIDE. 


TN  the  ten  preceding  chapters  we  have  confidered,  firft, 
.  ^^.^^  crimes  and  mifdemefnors  as  are  more  immediately 
injurious  to  God,  and'  his  holy  religion  ;  fecondly,  fuch  as 
violate  or  tranfgrefs  the  law  of  nations;  thirdly,  fuch  as  more 
efpecially  afFed  the  king,  the  father  and  reprefentative  of 
his  people  ;  fourthly,  fuch  as  more  diredly  infringe  the 
rights  of  the  public  or  commonwealth,  taken  in  it's  collec- 
tive capacity  ;  and  are  now,  laftly,  to  take  into  confideration 
thofe  which  in  a  more  peculiar  manner  afFea:  and  injure 
individuals  or  private  fubjeds. 

Were  thefe  injuries  indeed  confined  to  individuals  only, 
and  did  they  afFeft  none  but  their  immediate  objefts,  they 
would  fall  abfolutely  under  the  notion  of  private  wrongs  ;  for 
which  a  fatisfadion  would  be  due  only  to  the  party  injured  i 
the  manner  of  obtaining  which  was  the  fubjed  of  our  inqui- 
ries in  the  preceding  volume.  But  the  wrongs,  which  we  are 
now  to  treat  of,  are  of  a  much  more  extenfive  confequence  j 
I.  Becaufe  it  is  impoffible  they  can  be  committed  without  a 
violation  of  the  laws  of  nature  ;  of  the  moral  as  well  as  po- 
litical rules  of  right :  2.  Becaufe  they  include  in  them  al- 
moft  always  a  breach  of  the  public  peace :  3.  Becaufe  by 
their  example  and  evil  tendency  they  threaten  and  endanger 
the  fubverfion  of  all  civil  fociety.  Upon  thefe  accounts  it  is, 
that,  befides  the  private  fatisfaaiou  due  and  given  in  many  .     *.    - 


i;; 
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cafes  to  the  Individual,  by  aaion  for  the  private  wrong,  the 
government  alfo  calls  upon  the  oifender  to  fubmlt  to  public 
punlfliment  for  the  public   crime.     And  the  profecution  of 
thefe  offences  is  always  at  the  fuit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  conftitution   the  yz/x 
gladii^or  executory  power  of  the  law,  entirely  refides.    Thus 
too,  in   the  old  Gothic  conftitution,  there  v/as  a   threefold 
punifliment  inflided  on  all  delinquents  :  firll,  for  the  private 
wrong  to  the  party  injured ;  fecondly,  for  the  offence  againft 
the   king  by  difobedience  to  the  laws  :   and  thirdly,   for  the 
crime  againft  the  public  by  their  evil  example  ^.     Of  which 
we  may  .trace  the  groundwork,   in  what  Tacitus  tells  us  of 
his  Germans^  j  that,  w^iatever  offenders  were  fined,  ^^ pars 
^^  miilBae  regiy  vel  civitatiy  pars  ipf^  qui  vmdkatur  vel  propm- 
<^  quis  ejuSy  exfolviturP 

These  crimes  and  mifdemefnors  againft  private  fubje£ls 
are  principally  of  three  kinds  •,  againft  their  perfons^  their 
kabiiationsy  and  their  property. 

Of  crimes  injurious  to  the  perfom  of  private  fubjefts,  the 
moft  principal  and  important  is  the  offence  of  taking  away 
that  Ufe,  which  is  the  Immediate  gift  of  the  great  Creator ; 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
hlmfelf  or  another,  but  in  fome  manner  either  exprefsly 
commanded  In,  or  evidently  deducible  from,  thofe  laws 
which  the  Creator  has  given  us  ;  the  divine  laws,  I  mean,  of 
either  nature  or  revelation.  The  fubjecSl  therefore  of  the 
prefent  chapter  will  be  the  offence  of  homicide  or  deftroying 
the  life  of  man,  in  it's  feveral  ftages  of  guilt,  arifing  from 
the  particular  circumftances  of  mitigation  or  aggravation 
which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is 
of  three  kinds  \  jiijlifiahle^  e^cufabhy  and  felonious.  The  firft 
has*  no  fhare  of  guilt  at  all  j  the  fecond  very  little  •,  but  the 

•  Stltrnhook,  /.  i,  c,  f,  •  ds  mor.  Germ.  e.  12. 

third 
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third  is  the  highefl  crime  againft  the  law  of  nature  that  mau 
is  capable  of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds, 

I.  Such  as  is  owing  to  fome  unavoidable  necej]tt)\  wi|:hout 
any  will,  intention,  or  defire,  and  without  any  inadvertence 
or  negligence,  in  the  party  killing,  and  therefore  without  any 
(hadow  of  blame.  As,  for  inftance,  by  virtue  of  fuch  an 
office  as  obliges  one,  in  the  execution  of  public  judice,  to 
put  a  malefactor  to  death,  who  had  forfeited  his  life  by  the 
laws  and  verdict  of  his  country.  This  is  an  a£t  of  necefTity, 
and  even  of  civil  duty  \  and  therefore  not  only  judifiabk* 
but  commendable,  where  the  law  requires  it.  But  the  law 
muft  require  it,  otherwife  it  is  not  jultifiable  :  therefore  wan- 
tonly to  kill  the  greateft  of  malefactors,  a  felon  or  a  traitor 
attainted,  or  outlawed,  deliberately,  uncompelled,  and  ex- 
trajudicially, is  murder '=.  For  as  Bradon'^  very  juftly 
obferves,  "  'ijlud  hornicidium^  fi  fit  ex  livorey  vel  deleciatione 
*^  effimdendi  hiimanum  fanguinem^  licet  jujie  occidatur  ifie^  ta/ne?i 
*^  occifor  peccat  mortaliter^  propter  intentionem  corrupt  am, ^^ 
And  farther,  if  judgment  of  death  be  given  by  a  judge  not 
authorized  by  lawful  commifTion,  and  execution  is  done 
accordingly,  the  judge  is  guilty  of  murder^.  And  upon  this 
account  fir  Matthew  Hale  himfelf,  though  he  accepted  the 
place  of  a  judge  of  the  common  pleas  under  Cromwell's 
government,  (fince  it  is  neceflary  to  decide  the  difputes  of 
civil  property  in  the  word  of  times,)  yet  declined  to  fit  on 
the  crown  fide  at  the  aflifes,  and  try  prifoners;  having  very 
ftrong  objedions  to  the  legality  of  the  ufurper's  commiffion  ^  .* 
a  diitindion  perhaps  rather  too  refined  ^  fince  the  punifliment 
of  crimes  is  at  lead  as  neceffary  to  fociety,  as  malntainincr 
the  boundaries  of  property.  Alfo  fuch  judgment,  when 
legal,  mud  be  executed  by  the  proper  oiEcer,  or  his  ap-- 
pointed  deputy  ;  for  no  one  elfe  is  required  by  law  to  do  it, 
which  requifition  it  is,  that  judifics  the  homicide.  If  another 

c  I  Hal.  p.  C.  497.  «  I  H.wk.  P.  C.  70.     I  H;^!.,  P,  C.  497 

«J/c/„  J20  *"  BarneiJn  his  li(e, 

0^3.  perfcm 


179  Public  Book  IV 

perfon  doth  it  of  his  own  head,  it  is  held  to  be  murder  «  : 
even  though  it  be  the  judge  himfelf  ^^  It  muft  farther  be 
executed,  fervato  juris  ordhie  ;  it  muft  purfuethe  fentence  of 
the  court.  If  an  officer  beheads  one  who  is  adjudged  to  be 
hanged,  or  vice  verfdy  it  is  murder  ' :  for  he  is  merely  mini- 
fterial,  and  therefore  only  juftified  when  he  afts  under  the 
authority  and  compulfion  of  the  law  :  but  if  a  (lierifF changes 
one  kind  of  death  for  another,  he  then  aas  by  his  own 
authority,  which  extends  not  to  the  commiflion  of  homicide, 
and  befides,  this  licence  might  occafion  a  very  grofs  abufe  of 
his  power.  The  king  indeed  may  remit  part  of  a  fentence  ; 
as  in  the  cafe  of  treafon,  all  but  the  beheading  ;  but  this  is 
no  change,  no  introduftion  of  a  new  pwnifliment ;  and  in 
the  cafe  of  felony,  where  the  judgment  is  to  he  hanged^  the 
king  (it  hath  been  faid)  cannot  legally  order  even  a  peer  to 
be  beheaded  ^'  But  this  doarine  will  be  n;ore  fully  con- 
fidered  in  a  fubfequent  chapter. 

Again;  in  fome  cafes  homicide  is  juftifiable,  rather  by 
the  per?mJJJofiy  than  by  the  abfolute  corninandy  of  the  law^ 
either  for  the  advancement  of  public  yr//?/6V,  which  without 
fuch  indemnification  would  never  be  carried  on  with  proper 
vigour  •,  or,  in  fuch  inftances  where  it  is  committed  for  the 
prevention  of  fome  atrocious  crimey  which  cannot  otherwife 
\>t  avoided* 

1.  Homicide,  committed  for  the  advancement  of  public 
Ptfticey  are;  i.  Where  an  officer,  in  the  execution  of  his 
office,  either  in  a  civil  or  criminal  cafe,  kijls  a  perfon  that 
aflaults  and  refifts  him*.  2.  If  ^n  officer,  or  any  private 
perfon,  attempts  to  tijke  a  man  charged  with  felony,  and  is 
refifted  ;  and,  in  the  endeavour  to  take  him,  kills  him  "^. 
This   is  fimilar   to   the    old  Gothic   conftitutions,    which 

«  1  Hal  P.  C,   5ct,     1  Hawk.  P.  C.     k  3  Inft.  52.  ^^^. 
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(Stiernhook   informs   us")    ^^  furem^  fi  ciliier    capi  no?i  po[[et 
<^  oceidere  permittuntJ'      3.  In  cafe  of  a  riot,  or  rebellious  [   180  ] 
affembly,  the  officers  endeavouring  to  difperfe  the  mob  are 
juftifiable  in  killing  them,  both  at  common  law^,  and  by  the 
riot  aft,  I  Geo.  I.  c.  5.     4.  Where  the  prifoners  in  a  gaol, 
or  going  to  a  gaol,  affault  the  gaoler  or  officer,  and  he  in  his 
defence  kills  any  of  them,  it  is  jufHfiable,  for  the  fake  of  pre- 
venting an  efcape  p.    5.  If  trefpaflers  in  forefts,  parks,  chafes, 
or  warrens,  will  not  furrender   themfelves  to   the   keepers> 
they  may  be  flain  ;  by  virtue  of  the  ftatute  21  Edw.  I.  ft.  2. 
dc  malefaclorihus  in  parcisy   and  3  &  4  W.  &  M.  c.  10.    But, 
in  all  thefe  cafes,  there  muft  be  an  apparent  neceffity  on  the 
officer's  fide;  viz.   that  the  party  could  not  be  arrefted  or 
apprehended,  the  riot  could  not  be  fupprefled,  the  prifoners 
could  not  be  kept  in  hold,   the  deer-ftealers  could  not   but 
efcape,    unlefs    fuch     homicide    were     committed:    other- 
wife,  without   fuch   abfolute   neceffity,  it  is  not  juftifiable, 
6.  If   the    champions  in  a  trial  by  battle    killed  either    of 
them  the   other,   fuch  homicide    was  juftifiable,    and  was 
imputed  to  the  juft  judgment  of  God,  who  was  thereby 
prefumed  to  have  decided  in  the  favour  of  the  truth  '^. 

In  the  next  place,  fuch  homicide  as  Is  commited  for 
the  prevention  of  any  forcible  and  atrocious  crimen  is  jufti- 
fiable by  the  law  of  nature  »' ;  and  alfo  by  the  law  of  Eng- 
hnd,  as  it  flood  fo  early  as  the  time  of  Bra£lon  %  and  as 
it  is  fince  declared  in  ftatute  24  Hen.  VIII.  c.  5.  If  any 
perfon  attempts  a  robbery  or  murder  of  another,  or  attempts 
to  break  open  a  houfe,  in  the  flight  time,  (which  extends  alfo  _ 
to  an  attempt  to  burn  it  %)  and  fhall  be  killed  in  fuch  at- 
tempt, the  flayer  fhall  be  acquitted  and  difcharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  pick- 
ing of  pockets  ;  or  to  the  breaking  open. of  any  houfe  in  the 
day  timey  unlefs  it  carries  with  it  an  attempt  of  robbery  alfoo 

IS  dcjureGoth.   I.  3.  r.  5,  q  i  Hawk,  P.  C.  jt, 
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So   the  Jewifli  law^  which  punlilied  no   theft  with  death, 
makes  homicide   only  jiiftifiable  in  cafe  of  noclurnarhouit-- 
breaking;  if  a   thief  be    found    breaking   up,    and    he    be 
[  l8i  3  "  fmitten  that  he  die,  no  blood   fhail  be  flied  for  him  :  but 
^^  if  the  fun  be  rifen  upon  him,  there  fliall  blood  be  fhed  for 
^^  him  ;  for  he  Ihould   have  made    full    reilitution  ^."     At 
Athens,  if  any  theft  was  CQmmitted  by  night,  it  was  lawful 
to   kill  the   criminal,  if  taken   in   the  faft  ^  :   and,  by  the 
Roman  law  of  the  twelve   tables,  a  thief  might  be  flain  by 
night  with  impunity  ;  or  even  by  day,  if  he  armed  himfelf 
yrith  any  dangerous  weapon  *  :  which  amounts  very  nearly 
to  the  fame  as  is  permitted  by  our  own  conflitutions. 

The  Roman  law  alfo  juftifies  homicide,  when  committed 
in  defence  of  the  chaftity  either  of  one's  fclf  or  relations  "^  • 
and  fo  alfo,  according  to  Selden  ^,  ftood  the  law  in  the  Jewifh 
republic.  The  Englilli  law  like  wife  juftifies  a  woman,  kill- 
ing one  who  attempts  to  ravifh  her  ^ :  and  fo  too  the  hufband 
or  father  may  jufilfy  killing  a  man,  wdio  attempts  a  rape 
upon  |iis  wife  or  daughter ;  but  not  if  he  takes  them  in 
adultery  by  confent,  for  the  one  is  forcible  and  felonious^ 
but  not  the  other  ^.  And  I  make  do  doubt  but  the  forcibly 
attempting  a  crime  of  a  ftill  more  deteftable  nature,  may  be 
equally  refifted  by  the  death  of  the  unnatural  aggreffor.  Fot 
the  one  uniform  principle  that  runs  through  our  own,  and 
all  other  laws,  feems  to  be  this ;  that  where  a  crime,  in  itfeli 
capital,  is  endeavoured  to  be  committed  by  force,  it  Is  law- 
fai  to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  muft  not  carry  this  dodrine  to  the  fame  vifionary 
length  that  Mr.  Locke  does  •,  who  holds  ^,  "  that  all 
<«  manner  of  force  without  right  upon  a  man's  perfon,  puts 
*^  him  in  a  ftate  of  war  with  the  aggreffor ;  and,  of  confe- 
st'^  quence,  that  being  in  fuch  a  flate  of  war,  he  may  law- 

u  Exod.  xxii.  2.  '*  cidit  dimittendum.'"     (Ff.  4?.  8.  1.] 
w  Totter.  Antiq.  b.  i.e.  •24.  ^de  legib.  Helr^or.  l.  4.  r.  3. 
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^^  fully  kill  him  that  puts  him  under  thi9  unnatural  reftraint/* 
However  juft  this  conclufion  may  be  in  a  ftatc  of  uncivilized 
nature,  yet  the  law  of  England,  like  that  of  every  other 
well-regulated  community,  is  too  tender  of  the  public  peace,  r  182  "! 
too  careful  of  the  lives  of  the  fubjefts,  to  adopt  fo  conten- 
tious a  fyflem  ;  nor  will  fufFer  with  impunity  any  crime  to 
he  prevented  by  death,  unlefs  the  fame,  if  committed,  would 
alfo  be  pimijljed  by  death. 

In  thefe  inflances  ofjti/fijiaile  homicide ^  it  may  be  obferved 
that  the  flayer  Is  in  no  kind  of  fault  whatfoever,  not  even  in 
the  minuteft  degree  ;  and  is  therefore  to  be  totally  acquitted 
and  difcharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in  ^a?^/^^/^  homicide,  the  very  name 
whereof  import  fome  fault,  fome  error,  or  omiiTion :  fo  tri- 
vial however,  that  the  law  excufes  it  from  the  guilt  of  fe- 
lony, though  in  ftrlcanefs  it  judges  it  deferving  of  fome  little 
degree  of  punifhment. 

Excusable  homicide  Is  of  two  forts  ;  either  per  hifor- 
tunium^  by  mifadventure  j  ox  fe  defendendoy  upon  a  principle 
of  felf -prefer vation.  We  will  firft  fee  wherein  thefe  two  fpe- 
cies  of  homicide  are  diftin£l,  and  then  wherein  they  agree. 

I.  Homicide /)^r  infortunium  ox  mifadventt»rey  is  where  a 
man,  doing  a  lawful  a£t,  without  any  intention  of  hurt,  un- 
fortunately kills  another :  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  off  and  kills  a  fl:ander-by  ; 
or  where  a  perfon  qualified  to  keep  a  gun,  is  (hooting  at  3 
mark,  and  uqdefignedly  kills  a  man  ^  :  for  the  ad  is  law- 
ful, and  the  efi^eft  is  merely  accidental.  So  where  a  parent 
is  moderately  corredlng  his  child,  a  mafter  his  apprentice  or 
fcholar,  or  an  officer  punilhing  a  criminal,  and  happens  to 
occafion  his  death.  It  is  only  mifadventure  ;  for  the  aft  of 
correaion  was  lawful :  but  If  he  exceeds  the  bounds  of  mo- 
fleration,  either  in  the  manner,  the  inftrument,  or  the  quan- 
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tity  of  punifhment,  and  death  enfaes,  it  is  manflaughter  at 
lead,  and  in  fome  cafes  (according  to  the  circumftances) 
murder  ^  ,  for  the  acb  of  immoderate  correftion  is  unlawful. 
I  ^^3  ]Thus  by  an  edift  of  the  emperor  Confrantlne  ^  when  the 
rigour  of  the  Roman  law  with  regard  to  flaves  began  to  relax 
and  foften,  a  mailer  was  allowed  to  chaftife  his  Have  with 
tods  and  imprifonment,  and,  if  death  accidentally  enfued, 
he  was  guilty  of  no  crime  :  but  If  he  ftruck  him  with  a  club 
or  a  Hone,  and  thereby  occafioned  his  death  ;  or  if  in  any 
other  yet  grofier  manner,  "  immoderate  f no  jure  tdiiUir^tunc 
'  **  reushomic'idi'ifttP 

But  to  proceed.  A  tilt  or  tournament,  the  martial  di- 
verfion  of  our  anceitors,  was  however  an  unlawful  aft  j  and 
io  are  boxing  and  fwordplaying,  the  fucceeding  amufement 
of  their  pollerity  :  and  therefore  if  a  knight  in  the  former 
cafe,  or  a  gladiator  in  the  latter,  be  killed,  fuch  killing  is 
felony  or  manllaughter.  But,  if  the  king  command,  or  per- 
mit fuch  diverfion,  it  is  faid  to  be  only  mifadventure  •,  for 
then  the  aft  is  lawful  s.  In  like  manner  as,  by  the  Jaws  both 
of  Athens  and  Rome,  he  who  killed  another  in  the  pancra^ 
tiumy  or  public  games,  authorized  or  permitted  by  the  ftate, 
was  not  held  to  be  guilty  of  homicide  ^.  Like  wife  to  whip 
another's  horfe,  whereby  he  runs  over  a  child  and  kills  himj 
is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing 
unlawful :  but  manflaughter  in  the  perfon  who  whipped  hini, 
for  the  aft  was  a  trefpafs,  and  at  bed  a  piece  of  idlenefs, 
of  inevitably  dangerous  confequence  ^  And  in  genera],  it 
death  enfues  in  confcquence  of  an  idle,  dangerous,  and  un- 
lawful fport,  ss  Ihooting  or  cafting  ftones  in  a  town,  or  the 
barbarous  diverfion  of  cock^throwing,  in  thefe  and  fimilar 
cafes,  the  flayer  is  guilty  of  manflaughter,  and  not  mifadven- 
ture only,  for  thefe  are  unlawful  afts  ^, 

2.  Homicide  in  fclf-defettcey^oj  fe  defendendo,  upon  a  fud- 
^tn  aflfra^,  is  alfo  excufable,  rather  than  juftifiable,  by  th.e 

e  I  Hal.  P.  C.  473,  474.  '  Hawk.  P.  C.  ^3- 
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Engllfli  law.     This  fpecies   of  felf-defence  mud  be   dlftin- 
gulflied  from  that  juil  now  mentioned,  as  calculated  to  hin* 
der  the  perpetration  of  a  capital  crune  ;  which  is  not  only 
a  matterof  excufe,  but  of  juftification.   But  the  felf-defence,  [  Z84  ] 
which  we  are  now  fpeaking  of,  is  that  whereby  a  man  may 
protect  himildf  from  an  affault,  or  the  like,  in  the  courfe  of 
a  fuddcn  brawl  or  quarrel,  by  killing  him  who  aiTaults  him. 
And  this  is  what  the  law  exprefles  by  the  word  chance-medlep 
or  (as  fome  rather  choofe  to  write  it)  chaud-medley ,   the  for- 
mer of  which  in   it's  etymology  (ignifies  a  cafual  affray,  the 
latter  an  affray  in  the  heat  of  blood  or  paffion  ;  both  of  them 
of  pretty  much  the  fame  import :  but  the  former  is  in  common 
fpeech  too  often  erroneoufly  applied  to  any  manner  of  ho- 
micide by  mifadventure  y  whereas  it  appears  by  the  ftatute 
24  Hen.  VIII.  c.  5.  and  our  antient  books  ^,  that  it  is  pro- 
perly applied  to  fuch  killing  as  happens  in  felf-defence  upon 
a  fudden  rencounter™.     This  right  of  natural  defence  does 
not  imply  a  right  of  attacking  :  for,  inftead  of  attacking  one 
another  for  injuries  paft  or  impending,  men  need  only  have 
recourfe  to  the  proper  tribunals  of  juftice.     They  cannot 
therefore  legally  exercife  this  right  of  preventive  defence,  but 
in  fudden   and  violent  cafes   when  certain  and  immediate 
fuffering  would  be  the  confequence  of  waiting  for  the  aflift- 
ance  of  the  law.     Wherefore  to  excufe  homicide  by  the  plea 
of  felf-defence,  it  muft  appear  that  the  flayer  had  no  other 
f  offible  (or,  at  leaft,  probable)  means  of  efcaping  from  his 
aflailant. 

It  is  frequently  dlfBcult  to  diftinguifti  this  fpecies  of  ho- 
micide (upon  r/^jwr^-f/W/^j?  in  felf-defence)  from  that  of  man- 
slaughter, in  the  proper,  legal  fenfe  of  the  word  °.  But  the 
true  criterion  between  them  feems  to  be  this :  when  both 
parties  are  aftually  combating  at  the  time  when  the  mortal 
ftroke  is  given,  the  flayer  is  then  guilty  of  manflaughter ;  but 
if  the  flayer  has  not  begun  the  fight,  or  (having  begun)  en- 
deavours to  decline  any  farther   itruggle,   and  afterwards. 
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being  clofely  prefled  by  his  antagonift,  kills  liim  to  avoid  his 

own  de-aruaion,  this  is  homicide  excufable  by  felf- defence  °, 

For  which  reafon  the  law  requires,  that  the  perfon,who  kill; 

another  in  his  own  defence,  (hould  have  retreated  as  far  as  h( 

t  J'^5  ]  conveniently  or  fafely  can,  to  avoid  the  violence  of  the  afllmlt 

before  he  turns  upon  his  affailant  •,  and  that  not  fiditioufly,  oi 

in  order  to  v/atch  his  opportunity,  but  from  a  real  tendernefi 

of  {bedding  his  brother's   blood.     And  though  it    may    b( 

cowardice,  in  time  of  war  between  two  independent  nations 

to  flee  from  an  enemy  •,  yet  between  two  fellow^fubjeds  th 

law  countenances  no  fuch  point  of  honour :  becaufe  the  kin: 

•and  his  courts  are  the  vindices  wjuriartiWy  and  will  give  to  th 

party  wronged  all  the  f-tisfadion  he  deferves  p.     In  this  th 

civlMaw  alfo  agrees  with  ours,  or  perhaps  goes  rather  far- 

ther  ;  ^^  qui   cum   aliter  tucrt  fe    non  pojfunt,    damni   culpa) 

<^  dederint,  innoxVi  funt^r     The  party  aiTaulted  mua  there 

fore  flee  as  far  as  he  conveniently  can,  either  by  reafon  c 

fome    wall,     ditch,    or    other    impediment ;    or    as  far    i 

the  fiercenefs  of  the  affault  will  permit  him '  :  for  it  m^ 

be  fo   fierce  as  not  to  allow  him  to  yield  a  ftep,   withoi 

nianifeft  danger  of  his  life,  or  enormous  bodily  harm  ^  ar 

then  in  his  defence  he  may  kill  his  affailant  inftantly.     Ai 

this  is  the   cloarine  of  univerfal  juftice  %  as  well  as  oft) 

municipal  law. 

And  as  \!cit.manner  of  the  defence,  fo  is  alfo  the  Ume'' 
be  confidered  :  for  if  the  perfon  alTaulted  does  not  fall  upc 
the  arrcrrefibr  till  the  affray  is  over,  or  when  he  is  runnii 
awayfAis  is  revenge,  and  not  defence.  Neither,  under  t 
colour  of  felf'defence,  will  the  law  permit  a  man  to  fcre( 
himfelf  from  the  guilt  of  deliberate  murder  :  for  if  two  pe 
fons,  A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  fn 
cnfet,  and  B  retreats  as  far  as  he  fafely  can,  and  then  Kills 
this  is  murder ;  becaufe  of  the  previous  malice  and  concert 
defign^  But  if  A  upon  a  fudden  quarrel  alfaults  B  firit,  ai 

cFoft,  .77.  r,Hal.P.C.4S3- 

PiH..!.  P.C.4S1,  4^5«  'Putf.b  a.c.  c.§i3. 

.i&^.   9.-45.  ^H.l.P.C.479.  ^^ 
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upon  B's  returning  the  aflault,  A  really  and  hona  fide  Sees  . 
■?.va\^  beingdriventothe wallj  turns  again  upon  B  and  kills  him . 
this  may  bey^^  dcfendcndo  according  to  fome  of  our  writers^  ; 
though  others'''  have  thought  this  opinion  too  favourable  5  [  186  ] 
inafmuch  as  the  neceffity,  to  which  he  is  at  laft  reduced, 
originally  arofe  from  his  own  fault.  Under  this  excufe,  of 
felf-defence,  the  principal  civil  and  natural  relations  are  com- 
prehended ;  therefore  mafter  and  fervant,  parent  and  child, 
iiuihand  and  wife,  killing  an  aflailant  in  the  necefTary  de- 
rence  of  each  other  refpedively,  are  excufed  ;  the  a£l:  of  the 
relation  affilting  being  conftrued  the  fame  as  the  aft  of  the 
jjarty  himfelf^. 

There  is  one  fpecies  of  homicide  y^  defendendoy  where 
the  party  flain  is  equally  innocent  as  he  who  occafions  his 
death  :  and  yet  this  homicide  is  alfo  excufable  from  the  great 
uiiiverfal  principle  of  felf-prefervation,  which  prompts  every 
man  to  fave  his  own  life  preferable  to  that  of  another,  where 
one  of  them  mud  inevitably  perifli.  As,  among  others,  in 
that  cafe  mentioned  by  lord  Bacon  >",  where  two  perfons, 
being  fliipwrecked,  and  getting  on  the  fame  plank,  but  find- 
ing it  not  able  to  fave  them  both,  one  of  them  thrufls  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  preferves 
his  own  life  at  the  expence  of  another  man's,  is  excufable 
through  unavoidable  neceffity,  and  the  principle  of  felf-de- 
fence  ;  fuice  their  both  remaining  on  the  fame  weak  plaiik  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger- 
ing of,  each  other's  life. 

Let  us  next  take  a  view  of  thofe  circumftances  wherein 
thefe  two  fpecies  of  homicide,  by  mifadventure  and  felf- 
defence,  agree;  and  thofe  are  in  their  blame  and  punifiiment. 
For  the  law  fets  fo  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  fome  mifbehaviour  in  the  perfon  who  takes 
it  away,  unlefs  by  the  command  or  exprefs  permiilion  of  the 
law.  In  the  cafe  of  miiadventure,  it  prefumcs  negligence,  or 

u  1  Hal,  p.  C.  428.  '^  I  Hal.  P.  C.  44S. 

V  I  Plawk,  P.  C,  75.  y  hhm,  c,  5.  See  alfo  i  Hawk.  P.  C,  75- 
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at  leaft  a  want  of  fufficient  caution  in  him  wlio  was  fo  iin 
fortunate  as  to  commit  it  ^  who  therefore  is  not  altogtthc 
faultlefs^.  And  as  to  the  neceiTity  which  excufcs  a  ma 
L  ^87  ]  who  kills  anotheryJ  defcndeiido^  lord  Bacon^  entitles  it  tu 
cejfitas  culpahilisy  and  thereby  diftinguifhes  it  from  the  form< 
neceflity  of  killing  a  thief  or  a  malefa£ior.  For  the  law  ii 
tends  that  the  quarrel  or  affault  arofe  from  fome  unknow 
wrong,  or  fome  provocation,  either  in  word  or  deed  :  an 
fmce  in  quarrels  both  parties  ir.ay  be,  and  ufually  are,  i 
fome  fault ;  and  it  fcarce  can  be  tried  who  was  originally  i 
tlie  wrong  \  the  law  will  not  hold  the  furvivor  entirely  guil 
lefs.  But  it  is  clear,  in  the  other  cafe,  that  where  I  kill 
thief  that  breaks  into  my  houfe,  the  original  default  ca 
never  be  upon  my  fide.  The  law  befides  may  have  a  fac 
ther  view,  to  make  the  crime  of  homicide  more  odious,  an 
to  caution  men  how  they  venture  to  kill  another  upon  the 
own  private  judgment ;  by  ordaining,  that  he  who  flays  h 
neighbour,  without  an  exprefs  warrant  fronv  the  law  fo  t 
€io,  {hall  in  no  cafe  be  abfolutely  free  from  guilt. 

Nor  is  the  law  of  England  fingular  in  this  refpeft.  Eve 
the  flaughter  of  enemies  required  a  folemn  purgation  amon 
the  Jews ;  which  implies  that  the  death  of  a  man,  howev( 
it  happens,  will  leave  fome  ftain  behind  it.  And  the  mc 
faical  law^  appointed  certain  cities  of  refuge  for  him  '*  wh 
*'  killed  his  neighbour  unawares :  as  if  a  man  goeth  int 
^'  the  wood  with  his  neighbour  to  hew  wood,  and  his  han 
<*  fetcheth  a  ftroke  with  the  ax  to  cut  down  a  tree,  and  xh 
**  head  flippeth  from  the  helve,  and  lighteth  upon  his  neig? 
^^  hour  that  he  die,  he  fhall  flee  unto  one  of  thefe  cities  an 
^^  live."  But  it  feems  he  was  not  held  wholly  blamelef 
any  more  than  in  the  Englifli  law;  fince  the  avenger  of  bloc 
might  flay  him  before  he  reached  his  afylum,  or  if  he  after 
wards  ftirred  out  of  it  till  the  death  of  the  high  prieft.  1 
the  imperial  law  likewife^  cafual  lK)micide  was  excufed,  b 

»  T  Hawk.  p.  C.  72,  '>  Numb.  c.  35.  and  Duet,  c.  19, 

*  Elem.  c.  5.  c  CotL  9.  li,  5. 

tl: 
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the   luclulgence   of  the  emperor   figned    with  his  dv^m  fign 

manual,    <'  muiotatione  principis ;"  otherwife   the   death  of  a 

man,  liowever   committed,  wavS  in   fome  degree  punifhable. 

Among  the  Greeks  ^  homicide  by   misfortune  was   expiated 

by  voluntary  banilhment  for  a  year  %     In   Saxony  a  fine  is  [|  i8i  1 

paid   to   the  kindred   of  the   flain  ;  which   aifo,  among   the 

Weftern  Goths,  was  little  inferior  to  that  of  voluntary  ho^ 

micide  ^ :  and  in  s  France  no  perfon  is  ever  abfolved  in  cafes 

of  this  nature,  without  a  largefs  to  the  poor,  and  the  charge 

of  certain  mafies  for  the  foul  of  the  party  killed. 

The  penalty  inflifted  by  our  laws  is  faid  by  fir  Edward 
Coke  to  have  been  antiently  no  lefs  than  death  ^' •,  which 
however  is  with  reafon  denied  by  later  and  more  accurate 
writers  ^  It  feems  rather  to  have  confifted  in  a  forfeiture, 
fome  fay  of  all  the  goods  and  chattels,  others  of  only  part 
of  them,  by  way  of  fine  or  weregihr^  ;  wliich  was  probably 
difpofed  of,  as  in  France,  in  pios  iifus^  according  to  the  hu- 
mane fuperftition  of  the  times,  for  the  benefit  of  his  foui 
who  was  thus  fuddenly  fent  to  his  account,  with  all  his 
imperfedions  on  his  head.  But  that  reafon  having  long 
ceafed,  and  the  penalty  (efpecially  if  a  total  forfeiture)  grow- 
ing more  fevere  than  was  intended,  in  proportion  as  per- 
fonal  property  has  become  more  confiderable,  the  delin- 
quent has  now,  and  has  had  as  early  as  our  records  will 
reach  \  a  pardon  and  writ  of  reftitution  of  his  goods  as  a 
matter  of  courfe  and  right,  only  paying  for  fuing  out  the 
fame"*.  And  indeed  to  prevent  this  expence, '  in  cafes 
where  the   death  has    notoriouily  happened  by  mifxdventure 

^  VUio,   de  Leg,  lih,   9.  f  Stiernh.   dejurnCnth.   1.  3.   c.  4. 

"^  To  this   expiaion    by  hani[hment  £  De  Morney,  on  the  riigeH. 

the  fpirit  of  Patroclus  in  Homer  may  ^  ^  Inft.    148,  315. 

be  thought  to  allude,  when  he  leminds  I  1  Ha'.  P.  C.  425.     i  Hawk.  P.  Q. 

Achilles,  in  ihe  tsventy-third  Iliad,  that  75.     Foft.  282.  c'^c, 

when  a  child  he  was  obliged  to  flee  his  ^  Fofl.   287. 

country  for   cafu:i|'y   killing  his  pJay-  J  Foft.   2S3.. 

fellow  J  'hnTTiH  cUUiXu^r  0)2.  Hawk.   P.  C.   -^^i 
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or  in  felf-defence,  the  judges  Will    ufually  permit   (if  r 
direct)  a  general  verdi61:  of  acquittal  °  (i). 

III.  Felonious  homicide  is  an  aft  of  a  very  different  r 
ture  from  the  former,  being  the  killing  of  a  human  creatui 
of  any  age  or  fex,  without  juftification  or  excufe.  This  m 
be  done  either  by  killing  one's  felf,  or  another  man. 

r  ^89  3  SELF-^TURDER5  the  pretended  heroifm,  but  real  cowardi( 
of  the  Stoic  philofophers,  who  deftroyed  themfelves  to  avc 
thofe  iil&  which  they  had  not  the  fortitude  to  endure,  thou 
the  attempting  it  feems  to  be  countenanced  by  the  ci 
law  °5  yet  wab  punifhed  by  the  Athenian  law  with  ci 
ting  off  the  hand  which  committed  the  defperate  deed 
And  alfo  the  law  of  England  wifely  and  religioufly  confide 
that  no  man  hath  a  power  to  deftroy  life,  but  by  commiffi 
from  God,  the  author  of  it  :  and,  as  the  fuicide  is  guilty 
a  double  offence  :  one  fpiritual,  in  evading  the  prerogati 
of  the  Almighty,  and  rufhing  into  his  immediate  prefer 
uncalled  for  ;  the  other  temporal,  againft  the  king,  who  h^ 
an  intereft  in  the  prefervation  of  all  his  fubjeds  •,  the  1: 
has  therefore  ranked  this  among  the  higheft  crimes,  maki 
it  a  peculiar  fpecies  of  felony,  a  felony  committed  on  on 
felf.  And  this  admits  of  acceffories  before  the  fa£t,  as  w 
as  other  felonies  y  for  if  one  perfuadcs  another  to  kill  himft 
and  he  does  fo,  the  advlier  is  guilty  of  murder^.  Afelo 
fe  therefore  is  he  tliat  deliberately  puts  an  end  to  his  o^ 
exiftence,  or  commits  any  unlawful  malicious  acl,  the  cc 
fequence  of  which  is  his  own  death  :  as  if  attempting  to  \ 
another,  he  runs  upon   his  antagonift's   fword  :  or  (hooti 

n  Fc-fi.  ^%%*  ^'verlatur  in  enm.'*     /y.'49.  l6,  6 

•  ^^Si  quk  impaticnlia  chlonSy    nvt  p   Fut.  Antiq,    b.   i.    c.    26. 

*^taeiUo    vitae,  ant  morbo,    aut  furore^  ^  Keihv.   136* 

*-^  aut  intdore^  mori  malait,  nonammad' 


( I )  Where  the  homicide  does  not  amount  to  murder  or  m; 
flaughter,  it  is  now  the  univerfal  pradice  to  direft  an  acquittal- 
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at  another,  the  gun  burfts  and  kills  himfeIf^     The  party 
muft  be  of  years  of  difcretion,  and  in  his  fcnfes,  elfe  it  is 
no  crime.     But  this  excufe  ought  not  to  be  ftrained  to  that 
length,  to  wliich  our  coroner's  juries  are  apt  to  carry  it,  viz. 
that  the  very  aft  of  fuicide  is  an  evidence  of  infanity  ;  as  if 
every  man,  ivho  afls  contrary  to  reafon,  had  no  reafon  at  ali: 
for  the  fame  argument  would  prove  every  other  criminal  non 
compos,  as  well  as  the  felf-murderer.     The  law  very  rationally 
judges,  that  every  melancholy  or  hypochondriac  fit  does  not 
deprive  a  man    of  the  capacity  of  difcerning  right   from 
wrong ;  which  is  neceffary,    as  was  obferved  in  a  former 
chapter  r,  to  form   a  legal  excufe.     And  therefore  if  a  real  [  loo  1 
lunatic  kills  himfelf  in  a  lucid  interval,  he  is  zfeh  defe  as 
much  as  another  man'  (2). 


'   I  Ha«'k.  p.  C.  68.    i  Ha!.  P.  C.  f  Sfe 


413. 


png.  24. 
'  1  Hal.  P.  C.  412. 


(2)  Suicide  IS  a  proof  of  cowardice  rather  than  of  courage,  and 
as  the  fear  of  difgrace  and  punifhment  is  known  to  operate 
itrongly  upon  the  minds  of  thofe  who  are  confidered  lunatic,  T 
have  often  thought  that  it  would  be  a  wife  law  if  the  prefent 
ddtinaion  and  confequences  of  infanity  and  fanity  in  the  cafe  of 
fu.cide  were  aboliflied,  and  it  were  enafted  that  the  coroner  in  every 
inftance  when  his  jury  had  found  that  theperfon  deceafed  had  bee^ 
the  author  of  his  own  death,  fliould  be  direded  to  dehver  the  dead 
body  to  the  furgeons  to  be  anatomized. 

The  lives  of  many,  more  efpecially  of  the  female  fex,  would  be 
preferved,  and  the  valuable  fcience  of  chirurgery  would  be  im- 
proved. 

Tiie  inflances  of  females  attempting  or  committing  fuicide  are 
now  very  numerous.  There  is  reafon  to  think  that  they  fuopofe  it 
ati  honourable  proof  of  fortitude  or  of  faithful  attachment  to  an 
objea  who  has  occafioned  difappointment  ;  this  can  only  be  coun 
teratted  by  the  apprehenfion  that  their  bodies  will  be  mangled  by* 
the  furgeon's  kmfe,  and  expofed  to  public  view 

Many  are  found  infane  by  a  coroner's  jurjs  who  have  done  no 
irrational  aa  or  given  no  proofs  of  infanity  before  the  aft  of  fuicide, 

^  and 
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Bur    now  the  queftion    follows,   wh^t  punifhment  ca 

human  laws  inflia:  on  one  who  has  withdrawn  himfelf  fro 

their  reach  ?     They  can  only  aft   upon  what  he   has   k 

behind  him,  his  reputation  and  fortune  :  on  the  former,  1 

an  ignominious  burial   in  the  highway,  with  a  (lake  drivs 

through  his  body ;  on  the  latter,  by  a  forfeiture  of  all  1 

goods  and  chattels  to  the  king  :  hoping  that  his  care  for  eith 

his  own  reputation,  or  the  welfare  of  his  family,  would 

fome  motive   to  reftrain  him  from  fo  defperate  and  wick 

an  ^Q.     And  it  is  obfervable,  that  this  forfeiture  has  relati 

to  the  time  of  the  a£i:  done  in  the  felon's  lifetime,  which  w 

the  caufe  of  his  death.     As  if  hufband  and  wife  be  poflell 

jointly  of  a  term  of  years  in  land,  and  the  hufband  drow 

himfelf;  the  land  (hall  be  forfeited  to  the  king,  and  the  w 

fhall  not  have  it  by  furvivorfliip.     For  by  the  a£l  of  cafti 

himfelf  into   the  water  he  forfeits  the  term  ;  which  give: 

title  to  the  king,    prior  to  the  wife's  title  by  furvivorfh 

which  could  not  accrue  till  the   inftant   of  her  hufban^ 

death^     And  though  it  muft  be  owned  that  the  letter  of  1 

law  herein  borders  a  little  upon  feverity,  yet  it  is  fome  al 

viation  that  the  power  of  mitigation   is  left  in  the  bread 

the  fovereign,  who  upon  this  (as  on  all  other  occafions) 

reminded  by  the   oath  of  his  office  to  execute  judgm.ent 

mercy. 

The  other  fpecies  of  criminal  homicide  Is  that  of  kill 
another  man.  But  in  this  there  are  alfo  degrees  of  gn 
which  divide  the  offence  into  77ianflaughter  and  murder.  1 
difference  between  which  may  be  partly  coll^£led  from  w 
has  been  incidentally  mentioned  in  the  preceding  artic 

t  Finch.  L.  216. 


and  who  would  never  have  been  feund  infane  by  a  jury  at  the  aff 
under  the  direaion  of  a  judge,  if  they  had  killed  any  other  peri 
Yet  the  principles  of  the  law  in   both   cafes  arc  precifely 
fame. 
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and  principally  confifts  in  this,  that  manflaughter  (when  vo- 
luntary) arifes  from  the  fudden  heat  of  the  paffionsj  murder 
from  the  wickednefs  of  the  heart. 

I.  Manslaughter  is  therefore  thus  defined",  the  un-  [  191  ] 
lawful  killing  of  another  without  malice  either  exprefs  or 
implied:  which  may  be  either  voluntarily,  upon  a  fudden 
heat ;  or  involuntarily,  but  in  the  commiffion  of  fome  un- 
lawful aa.  Thefe  were  called  in  the  Gothic  conftitutions 
"  homicidia  vulgaria  ;  quae  aut  cafu,  aut  etlam  fponte  commiu 
"  tuntur,  fed  in  fubttaneo  quodam  iracundiae  calore  et  impetus ." 
And  hence  it  follows,  that  in  manflaughter  there  can  be  no 
acceffaries  before  the  fad  ;  becaufe  it  muft  be  done  without 
premeditation. 

As  to  the  firft,  or  voluntary  branch  :  if   upon  a  fudden 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  other 
this  is  manflaughter  ;  and  fo  it  is,  if  they  upon  fuch  an  occa' 
fion  go  out  and  fight  in  a  field ;  for  this  is  one  continued  adl 
of  paffion'^ :  and  the  law  pays  that  regard  to  human  frailty, 
as  not  to  put  a  hafty  and  deliberate  aa  upon  the  fame  footing 
with  rega_rd  to  guilt.     So  alfo  if  a  man  be  greatly  provoked, 
as  by  pulling  his  nofe,  or  other  great  indignity,  and  imme- 
diately kills  the  aggreflbr,  though  this  is  not  excufable/^  de. 
fendendo,  fince  there  is  no  abfolute    neceffity  for  doing  it  to 
preferve  himfelf ;  yet  neither  is  it  murder,  for  there  is  no 
previous  malice  ;  but  it  is  manflaughter  n     But  in  this,  and 
in  every  other  cafe  of  homicide  upon  provocation,  if  there 
3e  a  fufficient  cooling-time  for  paffion  to  fubfide  and  reafon 
o  interpofe,  and  the  perfon  fo  provoked  afterwards  kills  the 
)thcr,  this  is  deliberate  revenge  and  not  heat  of  blood,  and 
iccordingly  amounts  to  murder  ^     So  if  a  man  takes  another 
n  the  aa  of  adultery  with  his  wife,  and  kills  him  direaiy 
ipon  the   fpot;  though  this  was  allowed  by  the   laws  of 


«iHal.P.C.466.  ^Ke'yn,.  135. 

^  5Mvn.,hj,n,Goth.l.  3.  c.  4.  z  Poft  296. 

»  I  Hawk.  P.  C.  82. 
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Solon^,  as  llkewlfe  by  the  Roman  civil  law,  (If  the  adull 
^/as  found  in  the  hufband's  own  houfc^,)  and  alfo  an 
the  antient  Goths ^  ;  yet  in  England  it  is  not  abfolt 
ranked  in  the  clafs  of  jullifiable  homicide,  as  in  cafe 
^  forcible  rape,  but  it  is  manflaughter^.  It  is  however 
lowed  degree  of  it ;  and  therefore  in  fuch  a  cafe  the  c 
direflied  the  burning  in  the  hand  to  be  gently  inflicled, 
caufe  there  could  not  be  a  greater  provocation^.  ^ 
llaughter  therefore  on  a  fudden  provocation  differs  from 
cufable  homicide/^  chfendt-fuh  in  this  :  that  in  one  cafe  t 
is  an  apparent  neceffity,  for  felf-prefervation,  to  kill  the 
grefibr-;  in  the  other  no  neceffity  at  all,  being  only  a  fu< 
acl  of  revenge. 

The  fecond  branch,  or  invohintary  mzxiV^m^ttx^  di 
alfo  from  homicide  excufcible  by  m.ifadventure,  in  this; 
mifadventure  always  happens  in  confequence  of  a  lawful 
but  this  fpecies  of  manflaughter  in  confequence  of  ar 
lawful  one.  As  if  t^vo  perfons  play  at  fword  and  t 
ler,  unlefs  by  the  king's  command,  and  one  of  them 
the  other :  this  is  manflaughter,  becaufe  the  original  ad 
unlavv'ful ;  but  it  is  not  murder,  for  the  one  had  no  inte 
do  the  other  any  perfonal  mifchief  ^  So  where  a  p 
does  an  acl,  lawful  in  itfclf,  but  in  an  unlawful  ma 
and  without  due  caution  and  circumfpe£lion :  as  wl: 
workman  flings  down  a  ftone  or  piece  of  timber  int 
ftreet,  and  kills  a  man  •,  this  may  be  either  m/ifadver 
manflaughter,  or  murder,  according  to  the  circumft: 
under  which  the  orlgnial  afl:  was  done :  if  it  were 
country  village j  where  few  paffengers  are,  and  he  call 
to  all  people  to  have  a  care,  it  is  mifadventure  only  ;  t 
it  were  in  London,  or  other  populous  town,  where  p 
are  continually  paffing,  it  is  manflaughter,  though  he 
loud   warning-  ;  and  murder^  if  he  knows  of  their  pa 

*  Plutsrch.  cnvii.  Sjlsn,  ••  Sir  T,- Kaym.  212. 

b  /;:  48.  5.  14'  ^  3  1''^'  56. 

c  Stte; n!-.  d'^j^^r^  (?*^M  i,  3.  e.  :.,  ^  Kel.  4a. 
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and  gives  no  warning  at  all,  for  then  it  is  malice  again  11 
all  mankind  ^\  And,  in  general,  when  an  involuntary  kill- 
ing happens  in  confequence  of  an  unlawful  a£l,  it  will  be 
either  murder  or  manilaughter  ^  according  to  the  nature  of, 
the  a6l:  which  occafioned  it.  If  it  be  in  profecution  of  a 
felonious  intent,  or  in  its  confequenccs  naturally  tended  to  [  ig-?  1 
blpodilied,  it  will  be  murder  ;  but,  if  no  more  was  intended 
than  a  mere  civil  trcfpafs,  it  will  only  amount  to  man- 
ilaughter K 

,  Nfxt,  as  to  the  piww:^meni  of  this  degree  of  Iiomicide  : 
the  crime  of  manflaughter  amounts  to  felony,  but  within  the 
Denefit  of  clergy ;  and  the  offender  fliall  be  burnt  in  the 
land,  and  forfeit  all  his  goods  and  chatlels  (3). 

But  there  is  o^t  fpecies  of  manflaughter,  which  is  pu- 
lifned  as  murder,  the  benefit  of  clergy  being  taken  away 
rom  it  by  ftatute  ;  namely,  the  offjnce  of  morta:]yyA'/^^vV/^ 
motlier,  though  done  upon  fudden  provocation.  For  by 
latute  I  Jac.  I.  c.  8.  wiien  one  thruds  or  (labs  a-iother,  net 
hen  having  a  weapon  drawn,  or  who  hath  not  then  firil 
tricken  the  party  ftabbing,  fo  that  he  dies  thereof  w:rhin 
Lx  months  after,  che  offender  fliall  not  have  the  benefi:*of 
lergy,  though  he  did  it  not  of  malice  aforethought.  This 
tatute  was  made  on  account  of  the  frequent  quarrels  and 
:abbings  with  fliort  daggers,  between   the  Scotch  and  the 

^  3  Infl-.  57.  or  barge  n  greater  number  of  peifjng 

'  Our  flatute  law  has  feverely  anim-  than  the  acl  aliows,  and  any  p.aTen^er 

Averted  on  one  fpecies  of  criminal  n eg-  fliali  then  be  drowned,   fnch  waterman 

gence,  whereby  the  deaih  .A  a  man  is  is  giulty  (not  of  maiinau,ih;er,   buf  ]  of 

x-afioned.      For  hy  Hnute  lo  Geo.  11.  felony,   anvl    (h  ill  be  l-anf^jjittd    as   a 

31.  if  any  waterman  beiween  Gravef-  i'elun. 

k1  and  V/inrifj;- receives  into  his  boat  J   Fjf1:er.   25S.      1  FIjwk.  P.  C.   S4. 


(3)  By  the  19  Geo.  III.  c.  74.  inflead  of  biirhiag  In  the  hand, 
le  court  may,  if  they  think  fit,  impofe  a  moderate  pecuniary 
ae,  and  this  fine  fliall  have  tlie  fame  legal  cfTea:  and  confequences 
s  burning  in  the  hand. 

R  3  Englifli, 
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Englifli,  at  the  acccffion  of  James  the  firft  ^,    and,  beli 

therefore  of  a  temporary  nature,  ought  to  have  expired  wi 

the   mlfchief  which   it  meant  to  remedy.     For,  in  pomt 

folid  and  fubftantlal  juftice,  it  cannot  be  faid  that  the  mo 

of  killing,  whether  by  ftabblng,.  ftrangling,  or  (liooting,  c 

either  extenuate   or  enhance  the   guilt  :  unlefs  where,  as 

the  cafe  of  poifoning,  it  carries  with  it  au  internal  evider 

of  cool  and  deliberate  malice.     But  the  benignity  of  the  1: 

hath  conftrued  the  ftatute  fo  favourably  in  behalf  of  tlie  fu 

jea,  and  fo   ftriaiy  when  againft  him,  that  the  offence 

ftabblng  now  ftands  almoft  upon  the  fame  footing,  as  it  < 

at  the  common  law  K     Thus,  (not  to  repeat  the  cafes  1 

fore-mentioned,  of  ftabblng  an  adulterefs,  ^c.    which   ; 

barely  manflaughter,  as  at  common  law,)   in  the   conftn 

tion  of  this  ftatute   it  hath  been  doubted,  whether,  if 

deceafed  had  ftruck  at  all  before  the   mortal   blow  giv 

this   does  not  take  it  out  of  the  ftatute,  though  in  the  p 

ceding  quarrel  the   ftabber  had  given  the  firft  blow ;  anc 

feems  to  be  the  better  opinion,  that  this  is  not   within 

ftatute  "^.     Alfo  it  hath  been  refolved,  that  the  killing  a  n 

I  194  ]  by  throwing  a  hammer  or  other  blunt  v/eapon  is  not  wit 

the  ftatute  •,  and  whether  a  ftiot  with  a  piftol  be  fo  or  r 

is  doubted  ".    But  if  the  party  flain  had  a  cudgel  in  his  ha 

or  had  thrown  a  pot  or  bottle,  or  difcharged  a  piftol  at 

party  ftabbing,  this  is  a  fufHcient  having  a  weapon  drawn 

his  fide  within  the  words  of  the  ftatute  ^. 

2.  We  are  next  to  confider  the  crime  of  deliberate  c 
wilful  fjmrder ;  a  crime  at  which  human  nature  ftarts,  : 
which  is  I  believe  puniftied  almoft  univerfally  throughout 
world  with  death.  The  words  of  the  mofaical  law  (over  ; 
above  the  general  precept  to  Noah?,  that  ^^  whofo  ftiedd 
^  man's  blood,  by  man  fliall  his  blood  be  ftied")  are  v 
emphaticai  in  prohibiting  the  pardon  of  murderers  ^.  "  Mc 
f?  over  ye  ftiall  take  no  fatisfaaion  for  the  life  of  a  m 

k  Lord  Raym.    140.  °  i  Hawk.  P.  C.  77- 

»  Foft.   299,  300.  P  Gen.  ix.  6. 

^  Foft.  301.     I  Hawk.  P,  C  77-  ^  Numb.  xxxv.   31. 

»  J  Ha).  P.  C.  470.  ^^  J 

♦^  de 
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"  derer,  who  is  guilty  of  death,  but  he  fhall  furely  be  put  to 
^^  death;  for  the  land  cannot  be  cleanfed  of  the  blood  that 
"  is  filed  therein,  but  by  the  blood  of  him  that  (bed  it.'' 
And  therefore  our  law  has  provided  one  courfe  of  profecution, 
(that  by  appeal,  of  which  hereafter,)  wherein  the  king  him- 
felf  is  excluded  the  power  of  pardoning  murder:  fo  that,  were 
the  king  of  England  fo  inclined,  he  could  not  im.itate  that 
Polifh  monarch  mentioned  by  Puffendorf^:  who  thought 
proper  to  remit  the  penalties  of  nmrder  to  all  the  nobility, 
in  an  edidl  with  this  arrogant  preamble,  *^  7ios^  divifii  juris 
<f  rlgorem  moderantesy  ^c,^'  But  let  us  now  confider  the 
definition  of  this  great  offence. 

The  name  of  murder  (as  a  crime)  was  antiently  applied 
only  to  the  fecret  killing  of  another  ^  ;  (which  the  word 
inoerda^  fignifies  in  the  Teutonic  language  "^ ;)  and  it  was  [  195  ] 
defined,  "  homicidiwn  quod'  nullo  vidente^  nullo  fciejjte^  dam 
*'  perpetratur  ^^  :"  for  which  the  vill  wherein  it  was  com- 
mitted, or  (if  that  were  too  poor)  the  whole  hundred  was 
liable  to  a  heavy  amercement ;  which  amercement  itfelf 
was  alfo  denominated  murdrum  ^ .  This  v/as  an  antient 
ufage  among  the  Goths  in  Sweden  and  Denmark ;  who 
fuppofed  the  neighbourhood,  unlefs  they  produced  the 
murderer,  to  have  perpetrated  or  at  lead  connived  at  the 
murder  ^  :  and,  according  to  Brafton  >',  was  introduced 
into  this  kingdom  by  king  Canute,  to  prevent  his  country-^ " 
men  the  Danes  from  being  privily  murdered  by  the  Eng- 
lifn  i  and  was  afterwards  continued  by  William  the  con- 
queror, for  the  like  fecurity  to  his  own  Norm.ans^.  And 
therefore    if,    upon  inquiiition   had^    it  appeared   that   the 

»■  L.  of  K.  b.  8.   c.  3.  *^  m'ltiam  nee murdran.''  And  ihe  words 

s  Dial,  de  Scacch,  /.  i.  r.  lO.  *<  pur  mnrdre  le  droii:*  \n  rhe  articltis  </ 

^  Stiernli.  de  jure  S'leon.  I.    3.  c  ■  3.  that  Hatiue^  are  rendered  in  Fleta  ib!d^ 

The  word  murdre   in   cur  old  ftatutes  §8.   *^  projure  aUcujts  murdricndo,'''' 

alfo  fignilied  any  kind  of  concealment  »  Glanv,  /.  14.  c.  3. 

or  iVi fling.     So  in  the  ftatute  of  Exeler,         w   Bra^l:.    /.    3.    /r.,  z,    r.  15,   ^  7, 

14  iidw.  1.  ^^  je  riens  ne  celerai,  nefaf^  Stat.  Marlb.  c.   26.      Foft,  %%u 

^'feraicfire  ceU  ne  Jiiurdre  i"  which  is         ^  Stiernh.  /.   3.  c.  4, 

thus  tranflaled  iri  Fleta,  /.  i.  €.  18.  §  4.  y   l.   3.  fr,  2.  r.  15, 

^^  NullamverUacemcilaljOjTiecceUir^pcr'         «  i  Ba!.  F.  C    447. 
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perfon  found  flam  was  an  Englifhmanj  (the  prefentment 
whereof  was  denominated  cnglefcherie  ^,)  the  country  feems 
to  have  been  excufed  from  this  burthen.  Bu^:,  this  differ- 
ence being  totally  aboliflied  by  (latute  14  Edvv.  III.  c.  4, 
we  mu(t  now  (as  is  obferved  by  Staundforde  ^  )  define  mur- 
der in  quite  another  manner,  without  regarding  whethei 
the  party  flain  was  killed  openly  or  fecretly,  or  whether  he 
was  of  Englifli  or  foreign  extradion. 

Murder  is  therefore  now  thus  defined,  or  rather  de- 
fcribed,  by  fir  Edward  Coke  ^  ;  "  when  a  perfon,  of  fouad 
**  memory  and  difcretion,  unlawfully  killeth  any  reafonablc 
*^  creature  in  being,  and  under  the  king's  peace,  with  malice 
«^  aforethought,  either  exprefs  or  implied."  The  beft  waT 
of  examining  the  nature  of  this  crime  will  be  by  confiderlnj 
the  feveral  branches  of  this  definition. 

First,  it  mufl;  be  committed  y^-^  a  perfon  of  found  memor^ 
and  dfcretion  :  for  Tunatics  or  infants,  as  was  formerb 
obferved,  are  incapable  of  committing  any  crime :  unlef 
in  fuch  cafes  where  they  (hew  a  concioufnefs  of  dolnj 
wrong,  and  of  courfe  a  difcretion,  or  difcernment,  betweei 
good  and  evil. 

Next,  it  happens  when  a  perfon  of  fuch  found  difcretioi 
unlawfully  hilleth.  The  unlawfulnefs  arifes  from  the  killlnj 
[  106  ]  without  warrant  or  excufe  :  and  there  muft  alfo  be  an  a£lua 
killing  to  conftltute  murder ;  for  a  bare  affault,  with  inten 
to  kill,  is  only  a  great  mifdemefnor,  though  formerly  it  wa 
held  to  be  murder  ^.  The  killing  may  be  by  poifoning 
ftrlking,  ftarving,  drowning,  and  a  thoufand  other  forms  o 
death,  by  which  human  nature  may  be  overcome.  And  if 
perfon  be  indi£ted  for  one  fpecies  of  killing,  as  by  pofoning 
he  cannot  be  convided  by  evidence  of  a  totally  different  fpe 
cies  of  death,  as  by  pooting  with  a  piftol  or  Jlarving.  Bu 
where  they  only  differ  in  circumftance,  as  if  a  wound  b 


•  Braa.  uhifupr.  «  3  1"^-   47- 

^  P,  C  /.   I.  c.  10,  ^  I  Hal.  P.  C.  425. 
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alleged  to  be  given  with  a  fword,  and  it  proves  to  have  arifen 
from  a  llaff,  an  axe,  or  a  hatchet,  this  difFerence  is  imma- 
terial ^,  Of  ail  fpecics  of  deaths,  the  mod  deteilable  is  that 
of  poifon  \  becaufe  it  can  of  all  others  be  the  lead  prevented 
either  by  manhood  or  forethought  ^.  And  therefore  by  the 
flatute  22  Hen,  VIII.  c.  2.  it  was  made  treafon,  and  a  more 
grievous  and  lingering  kind  of  death  v/as  [nflicled  on  it  than 
the  common  law  allov/ed  \  namely,  boiling  to  death  (3);  but 
this  a£l  did  not  live  long,  being  repealed  by  i  Edw.  VL 
c.  12.  There  was  aifo,  by  the  antient  common  law^  one 
fpecies  of  killing  held  to  be  murder,  which  may  be  dubious 
at  this  day ;  as  there  hath  not  been  an  inftance  v/herein  it 
has  been  held  to  be  murder  for  many  ages  paft  ^  :  I  mean  by 

^    3  Infl.  319.      2  H-il.  P.  C.  1S5.  Imve  good  grounds  to  Relieve  It  was  not 

*"  3  lni\.  48.  ftum  any  arjprehenfioji  of  h.s  that  the 

s  Fulhi3  2,     In  ibecafe  vof  Macda-  point  vims  nut   maintainable,  but  fiorn 

aiel  and  Beny,  repjrted  by  Sir  Michael  other  puideniial  reafons.  Notiiing  there- 

Fofter,  though  the  then  attorney  general  fore  fliould  [)■<:  concluded  from  the  waiv- 

declined  to  argue  this  poinc  of  law,    I  in^^  of  that  piofeculion  (4). 


{3)  This  extraordinary  punifiiment  feems  to  have  been  adopted 
by  the  legiflature,  from  the  pecuhar  circumflances  of  the  crime, 
which  gave  rife  to  it ;  for  the  preamble  of  the  fcatiite  informs  us, 
that  John  Roofe,  a  cookj,  liad  been  lately  convifled  of  throwing 
poifon  into  a  large  pot  of  broth,  prepared  for  the  Bifliop  of  Ro- 
cheller's  family,  and  for  the  poor  of  tlie  parifli ;  and  the  faid  John 
Roofe  was  by  a  retrofpeclive  claufe  of  the  fame  ftatute  ordered  to 
be  boiled  to  death.  Lord  Coke  mentions  feveral  inftances  of  per- 
fons  fuffering  this  horrid  puniihment.  3  I?ij^,  48.  Murder  of  malice 
prepenfe,  was  made  high  treafon  in  Ireland,  by  10  Hen.  VII.  c.  2i« 
Irifj  Statutes. 

By  the  43  Geo.  III.  c.  58.  it  is  enafted  that  if  any  perfon  fliall 
wilfully  and  malicioufly  adminiiler  to,  or  caufe  to  be  adminiflered 
to,  or  taken  by,  any  of  his  majefty's  fubje6ls  any  deadly  poifon 
with  intent  to  murder,  he,  ais  counfellors,  aiders,  and  abettors, 
fliall  be  guilty  of  felony  without  heneht  of  clergy. 

So  the  attempt  to  murder  by  poifon,  which  by  the  common  law 
was  only  a  mxifdemcfnor,  is  now  made  a  capital  crime. 

(4)  The  guilt  of  him  who  takes  away  the  life  of  an  innocent 
man  by  a  falfe  oath,  is  much  more  atrocious  than  that  of  an  alTaf- 

iin, 
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bearing  falfe  wltnefs  agalnft  another^  with  an  exprefs  prem 

\  ditated  defign  to  take  away   his  life,  fo  as  the  innocent  pe 

fon  be  condemned  and  executed  ^'.  The  Gothic  laws  punif 

ed  in  this  cafe,  both  the  judge,  the  witnefTes,  and  the  pn 

fecutor  :    *^  pecuiiarl  poena  jitdiccm  pumunt  ;    peculiari   te/it 

*^  quorum  fides  judicem  feduxit  ;  peculiari  de?iique  et   maxin 

*^  auBoremy  ut  homicidam  *."     And,  among  the  Romans,  tl 

lex  Cornelia^  deficariis^  punilhed  the  falfe  witnefs  with  deatl 

as  being  guilty  of  a  fj^ecies  of  affafFination  ^,     And  there 

no    doubt  but   this  is  equally   murder  in  foro  confcientiae  \ 

[]    197  ]  killing   with   a   fvvord ;    though   the    modern   law  (to  avo; 

the  danger  of  deterring  witnelTes  from  giving  evidence  upo 

capital  profecutionsi  if  it  mufl  be  at  the  peril  of  their  ow 

lives)   has  not  yet  puniihed  it  as  fuch.     If  a   man  howev( 

does   fuch  an  act,  of   which  the  probable  confequence  m3 

be,  and  eventually  is,  death  ;  fuch   killing  may  be  murde 

although  no   ftroke   be   ilruck   by  himfelf,  and    no  killin 

may   be   primarily  intended :  as  was  the  cafe  of  the  unuc 

tural  fon,  who  expofed  liis  fick  father  to  the  air,  againft  h 

will,    by   reafon    whereof    he    died  ^  ;  of  the    harlot,    wh 

laid  her  child    under  leaves    in   an   orchard,  where  a  kit 

ilruck  it   and   killed    it^'^;  and    of  the  parifh-officers,  wh 

iliifted  a  child  from  parifh  to   parifli,  till  it  died  for  want  c 

^  Mirror,  c.    i.    §   9.     Brit.  c.    52.         k   ff.  48.  ^.  i. 
Braaon.  /.  3.  c.  4.  '  i  Hawk.  P.  C.  7S. 

i  Stiernh.  ch  j  ure  Goth.   I.  3.  r.  3.  "^  i  Hal.  P.  C.    4;2. 

fin,  who  murders  by  a  dagger  or  by  poifon.     He  who  dellroys  b; 

penury,  adds  to  the  privation  of  life  pubhc  ignominy,  the  mol 

excruciating  of  tortures  to  an  honourable  mind,  and  reduces  an  in 

nocent  family  to  ruin  and  infamy  ;  but  notwithftanding  this  is  th 

moil  horrid  of  all  crimes,  yet  there  is  no  modern  authority  to  in 

duce  us  to  think  that  it  is  murder  by  the  law  of  England  :  Lore 

Coke  fays  exprefsly  *«it  is  not  holden   for  murder  at  this  day.' 

3  Iri/I.  48.  See  alfo  F^^.  132.     Such  a  diilintlion  in  perjury  wouk 

be  more  dangerous  to  fociety^  and  more  repugnant  to  principles  o 

found  policy,  than  in  ths  inftance  the  apparent  want  of  feverity  11 

the  law.      Few    honeil  witnefTes  would  venture  to   give  evidence 

againft  a  prifoner  "tried  for  his  life,  if  thereby  they  made  themfelvej 

liable  to  be  profccuted  as  murderers. 

tar€ 
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care  and  fuftenance'^  (5).  So  too,  if  a  man  hath  a  beaft 
that  is  ufed  to  do  mlfchief  •,  and  he,  knowing  it,  fujfers  it 
to  go  abroad,  and  it  kills  a  man  ;  even  this  is  manflaughter 
in  the  owner  :  but  if  he  had  purpofely  turned  it  loofcy  though 
barely  to  frighten  people  and  make  what  is  called  fport,  it 
is  with  us  (as  in  the  Jewiih  law)  as  much  murder,  as  if  he 
had  incited  a  bear  or  dog  to  worry  them^.  If  a  phyfician 
or  furgeon  gives  his  patient  a  potion  or  plaiiler  to  cure 
him,  which  contrary  to  expedtatlon  kills  him,  this,  is  neither 
murder,  nor  manflaughter,  but  mifadventure  ;  and  he  fliaU 
not  be  punhhed  criminally,  however  liable  he  might  for- 
merly have  been  to  a  civil  adion  for  negleft  or  ignorance  ^  : 
but  it  hath  been  holden,  that  if  it  be  not  a  regular  phyfician 
or  furgeon,  who  adminifters  the  medicine  or  performs  the 
operation,  it  is  manflaughter  at  the  leaft  "i-  Yet  fir  Matthew 
Hale  very  juftly  queilions  the  law  of  this  determination^. 
In  order  alfo  to  make  the  killing  murder,  it  is  requifite 
that  the  party  die  within  a  year  and  a  day  after  the  ftroke 
received,  or  caufe  of  death  adminiflered  ;  in  the  computa- 
tion of  which,  the  whole  day  upon  which  the  hurt  was  done 
ihali  be  reckoned  the  firfl^ 

Farther  ;  the  perfon  killed  mud  be  ^^  a  reafonahle  cre&* 
*'  ttire  In  heingj  and  under  the  hngs  peacey^  at  the  time  of  the 
killing.  Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw,  [  198 
w^ho  are  all  under  the  king's  peace  and  protection,  is  as 
much  murder  as  to  kill  the  mod  regular-born  Engliihman  ; 
excfept  he  be  an  alien  enemy  in  time  of  v/ar^  To  kill  a 
child  in  it's  mother's  womb,  is  now  no  murder,  but  a  great 

II  Palm.  545.             *  ^  Brit.  c.  5.     4  Inft.  251. 

•^  Ihid.    431.  r  I   Hal.   P.  C,  430. 

^  Mirr.  c.  4.  §  i6.    See  Vol.  IIT.  s  j  Hawk,  P.  e.  79. 

pag.  123.  ^  3  In/l.  50,     I   Hal.  P.  C.  43 3, ^ 


(5)  Or  if  a  mallar  refufes  his  apprentice  necefTary  food  or  fuf^ 
tenance,  or  treats  him  with  fuch  continued  harflinefs  and  feverity 
as  his  death  is  oGcafioned  thereby,  the  law  will  imply  malice,  and 
the  offence  will  be  miuxler.     Leach.  127. 

mifprifion ; 
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HMfprifion  :  but  if  the  child  be  born  alive,  and  dieth  bv  rea- 
fon    of  the   potion  or   bruifes  it  received  in  the  womb,  it 
feems,  by  the  better  opinion,  to  be  murder  in  fuch  as  ad- 
miniitered  or  gave  them  "  (6).    But,  aa  there  is  one  Cafe  where 
it  is  difficult  to  prove  the  child's  being  born    alive,  namely, 
in    the  xafe   of  the   murder  of  bailard   children  by  tlie  un- 
natural  mother,  it   ir,   enacted   by  ftatute    21  Jac.   1.  c.  27. 
that  if  any  wom.an   be   delivered  of  a  child  which  if  born 
alive  lliould  by  law  be  a  baftard  ;  and  endeavours   privately 
to  conceal  its  death,  by  burying  the  child  or  the  like;  the 
mother    fo   offending  fliall    fuller  death   as  in   the   cafe   of 
murder,   unlefs   (he   can  prove  by  one  witnefi  at  leail  that 
the    child    was    adually    born     dead.         This   law,  which 
favours  pretty  llrongly  of  feverity,  in   making  the  conceal- 
ment of  the  death  almolt  conclufive  evidence  of  the  child's 
being  murdered   by  the   mother,  is  neverthelefs  to  be  alfo 
met  with   in  the  criminal  codes  of  many  other  nations  of 
Europe;  as  the  Danes,  the  Swedes,  and  the  French^  :    But 
I  apprehend  it  has  of  late  years  been  ufual  with  us  in  Enr- 
land,  upon  trials  for   this  offence,  to  require  fome  fort  of 
prefumptive  evidence  that  the  child  was  born  alive,   before 
the    other  conitrained    prefumption    (that   the   child    whofe 
death   is   concealed,  was   therefore   killed   by  its  parent)   is 
admitted  to  convicSl  the  prifoner  (7). 

«  3  L.ft.  s^'     I  Hawk.  P.  C.  80.  ^  See  Banii^gton  on  the  ftatutes,  425^ 

but  {tci  hlal.  P.  C.  ^33.  * 


(6)  See  the  law  as  altered  by  43  Geo.  III.  c.  58.  with  regard  to 
means  ufed  to  procure  the  mifcarriage  of  pregnant  women  in  vol.  i. 
130.  n.  8. 

(7)  By  the  43  Geo.  III.  c.  5S. the  har/h ftatute 21  Jac.  I.  andthe 
fimilar  Irilh  a6t  6  Ann,  whicli  made  it  a  capital  crime  to  conceal 
the  birth  of  a  bailard  child,  are  repealed,  and  it  is  enaCled  that  trials 
in  England  and  Ireland  of  women  cliarged  with  the  murder  of 
their  baftard  children,  (hall  be  condudled  by  the  fame  rules  of 
evidence,  as  other  trials  for  murder. 

But  if  the  prifoner  is  acquitted  of  the  murder,  the  jury  may 
find  that  ftie  endeavoured  to  conceal  the  birth  of  her  cliild,  and 

for 
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L\sTLY,  the  killing  mufl  be  committed  with  mnllce  afore^ 
thought^  to  make  it  the  crime  of  murder.  This  is  the  grand 
criterion  which  now  diftinguiflies  murder  from  other  killing  : 
and  this  malice  prepenfe,  malitia  praecogitata^  is  not  fo  pro- 
perly fpite  or  malevolence  to  the  deceafed  in  particular,  as 
any  evil  defign  in  general:  the  diftate  of  a  wicked,  depraved, 
and  malignant  heart ^'  ;  iin  dlfpofitlon  a  fair e  un  male  cbofe^  ; 
and  it  may  be  either  exprefs  or  impUed  in  law.  Exprefs 
malice  is  when  one,  with  a  fedate  deliberate  mind  and  [  ipc 
formed  defign,  doth  kill  another :  which  formed  defigti 
is  evidenced  by  external  circumftances  difcovering  that 
inward  intention ;  as  lying  in  wait,  antecedent  menaces, 
former  grudges,  and  concerted  fchemes  to  do  him  fome 
bodily  harm^.  This  takes  in  the  cafe  of  deliberate  duelling, 
where  both  parties  meet  avowedly  with  an  intent  to  murder: 
thinking  it  their  duty,  as  gentlemen,  and  claiming  it  as  their 
right,  to  wanton  with  their  own  lives  and  thofe  of  their 
fellow-creatures ;  without  any  warrant  or  authority  from  any 
power  either  divine  or  human,  but  in  direcl  contradi£lioii 
to  the  laws  both  of  God  and  man  ;  and  therefore  the  law 
has  juftly  fixed  the  crime  and  puniCnment  of  murder,  on 
them,  and  on  their  feconds  alfo^.  Yet  it  requires  fuch  a 
degree  of  paffive  valour  to  combat  the  dread  of  even  un- 
deferved  contempt,  arifing  from  the  falfe  notions  of  honour 
too  generally  received  in  Europe,  that  the  ftrongeft  prohibit- 
tions  and  penalties  of  the  lav/ will  never  be  entirely  eiTe£lual 
to  eradicate  this  unhappy  cuftom  ;  till  a  method  be  found 
out  of  compelling  the  original  aggreffor  to  make  fome  other 
fatisfadiou  to  the  aitronted  party,  which  the  world  fnall 
eileem  equally  reputable,  as  that  which  is  now  given  at  the 
hazard  of  the  life  and  fortune,  as  well  of  the  perfon  infulted^ 

w  Fodei-.  2^6.  y    1  H;,l.  P.  C.  451. 

X  2  Roil.  Repr  461,  a  1  Hawic.  P,  C.  82. 


br  that  offence  the  court  may  adjudge  her  to  be  Imprifoned  in  the 
county  gaol  or  houfe  of  correction  for  any  time  not  exceeding  two 
y€;ars. " 
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as  ef  him  who  hath  given  the  infult.     Alfo,  if  even  upon  a 
fudden  provocation  one  beats  another  in  a  cruel  and  un- 
ufual    manner,  fo    that   he   dies,  though  he  did  not  intend 
his  death,  yet  he  is  guilty  of  murder  by  exprefs  mahce  ;  that 
is,  by  an  exprefs  evil  defign,   the  genuine  fenfe  of  malitia. 
As  when  a  park-keeper  tied  a  boy,  that  was  fteallng  wood, 
to  a  horfe's  tail,  and  dragged  him  along  the  park  ;   when  a 
mafter  correfted  his  fervant  with  an  iron  bar  ;  and  a  fchool- 
mafter  (lamped  on  his  fcholar's  belly ,  fo  that  each  of  the 
fufFerers  died  j  thefe  were  juftly  held  to  be  murders,  becaufe 
the   corre£lion  being  exceflive,  and  fuch  as  could  not  pro- 
ceed but  from  a  bad  heart,  it  v/as  equivalent  to  a  deliberate 
aft  of   flaughter^.      Neither  fhail  he   be  guilty  of   a   lefs 
C  200  ]  crime,  who   kills  another  in  confcquence  of  fuch  a  wilful 
afl:,  as  fliews  him  to  be  an  enemy  to  all  mankind  in  general  ; 
as   going  deliberately,  and  with  an  intent  to  do   mifchief^, 
upon   a  horfe  ufed  to   flrike,    or  coolly  difcharging  a  gun 
among  a  multitude  of  people^.     So  if  a   man  refolves   to 
kill  the  next  man  he  meets,  and  does  kill  him,  it  is  murder, 
although   he   knew  him  not  ;  for  this   is  univerfal  malice. 
And,  if  two  or  more  come  together  to  do  an  unlawful  acl 
agalnft  the  king's  peace,  of  which  the  probable  confequence 
might  be  bloodftied,  as  to  beat  a  man,  to  commit  a  riot,  of 
to  rob  a  park  :  and  one  of  them  kills  a  man  ;  it  is  murder 
in  them  all,  becaufe  of  the  unlawful   aft,  the  malitia  prae- 
ccgitatay  or  evil  intended  before-hand^. 

Also  in  many  cafes  where  no  malice  is  exprefled,  the  law 
will  imply  it  :  as,  where  a  man  wiU"ully  poifons  another,  in 
fuch  a  deliberate  a£l:  the  law  prefumes  malice,  though  no 
particular  enmity  can  be  proved^.  And  if  a  man  kills  an- 
other fuddenly,  without  any,  or  without  a  confiderable  pro- 
vocation, the  law  implies  malice  ;  for  no  perfon,  unlefs  of 
an  abandoned  heart,  would  be  guilty  of  fuch  an  aft,  upon  a 
Sight  or  no  apparent  caufe.     No  affront,  by  words  or  gef- 

•  I  Hal.  F,  C.  454-  473,  474-  ^  I^'i^'-  ^4- 

b    Lord  Rsym.  143.  ^  1  UJ,  P.  C.  4.55. 

<3  i  Hawk.  P.  C.  74. 

c  turea 
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tares  only,  is  a  fufficient  provocation,  fo  as  to  eXiCufe  or  ex- 
tenuate fuch  a6ts  of  violence  as  manifeftly  endanger  the  life 
of  another^  But  if  the  pcrfon  fo  provoked  had  unfortu- 
nately killed  the  other,  by  beating  him  in  fuch  a  manner  as 
fliewed  only  an  intent  to  chaftife  and  not  to  kill  him,  tht  law 
fo  far  confiders  the  provocation  of  contumelious  behaviour, 
as  to  adjudge  it  only  manilaughter,  and  not  murder^.  In 
like  manner  if  one  kills  an  officer  of  juftlce,  either  civil  or 
criminal,  in  the  execution  of  his  duty,  or  any  of  his  affiftants 
endeavouring  to  conferve  the  peace,  or  any  private  perfou 
endeavouring  to  fupprefs  an  affray  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  W\l\\  v/hich  he  inter- 
pofes,  the  law  will  imply  malice,  and  the  killer  fliall  be 
guilty  of  murder^.  And  if  one  intends  to  do  another  felony, 
and  undefignediy  kills  a  man,  this  is  alfo  murder'.  Thus  if  C  20i[ 
one  (hoots  at  A  and  miffes  hwt^  but  kills  B,  this  is  murder  \ 
becaufe  of  the  previous  felonious  intent,  which  the  lav/  tranf- 
fers  from  one  to  the  other.  The  fame  is  the  cafe  where  one 
lays  poifon  for  A;  and  B,  againfh  whom  the  prifoner  had  no 
malicious  intent,  takes  it,  and  it  kills  him  ;  this  is  likewife 
murder  ^  So  alfo.  If  one  gives  a  woman  with  child  a  me- 
dicine to  procure  abortion,  and  it  operates  fo  violently  as  to 
kill  the  woman,  this  is  murder  in  the  perfon  who  gave  it^. 
It  were  endlefs  to  go  through  all  the  cafes  of  homicide, 
which  have  been  adjudged  either  exprefsly,  or  impliedly,^ 
malicious  :  thefe  therefore  may  fuffice  as  a  fpccimen  -,  and 
we  may  take  it  for  a  general  rule  that  all  homicide  is  ma- 
licious, and  of  courfe  amounts  to  murder,  unlefs  where 
jujlified  by  the  command  or  permiflion  of  the  law;  excufed on 
the  account  of  accident  or  felf-prefervation ;  or  alleviated  mio 
manilaughter,  by  being  either  the  involuntary  confequence 
of  fome  aft,  not  ftrlflly  lawful,  or  (if  voluntary)  occafioned 
by  fome  fudden  and  fufficiently  violent  provocation.  And 
all  thefe  circumflances  of  juftification,  excufe,  or  alleviation^ 

f  iHawk.   P.C.  82.  iHal.P.C.4.:5.       i  i  Hal.  P.  C.465. 

456.  '  i  //>/V.  466. 

s  Foil.  291.  ^  Ukl  j^z(}, 

^  i  Ha.  P.C  457.'  Fvjft,  30^,  c^c. 

it 
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it  IS  incumbent  upon  the  prifoner  to  make  out,  to  the  fatl 
fadion  of  the  court  and  jury :  the  latter  of  whom  arc  i 
decide  whether  the  circumftances  alleged  are  proved  to  ha^ 
aftually  exHled;  the  former,  how  far  they  extend  to  tal 
away  or  mitigate  the  guilt.  For  all  homicide  is  prefumed  t 
be  malicious,  until  tlie contrary  appeareth  upon  evidence^  (5 

The  puniniment  of  murder,  and  that  of  manflaughte 
were  formerly  one  and  the  fame  ;  both  having  the  benefit  ( 
clergy:  fo  that  none  hut  unlearned  perfons,  who  leaft  kne^ 
the  guilt  of  it,  were  put  to  death  for  this  enormous  crime  ^ 
But  now,  by  feveral  ftatutes",  the  benefit  of  clergy  is  take 
away  from  murderers  through  malice  prepenfc,  their  abeJ 
tors,  procurers,  and  coimfellors.  In  atrocious  cafes,  it  wa 
frequently  ufual  for  ti;e  court  to  direft  the  murderer,  afte 
execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  plac 


'  Foft 


m 


'  V  w  23  Hen.  VIII.  c.  t.      i  Edw.  V. 

I  Hcil.  P.  C.  450.  c.  12.     4  d:  5  Pli.  cV  M.  c.  4. 


(5)  Frances  Smith  was  indiaed  for  murder  at  the  Old  Eaile) 
January  13th,  1804. 

The  neighbourhood  of  Hammerfmith  had  been  alarmed  b' 
what  was  fuppofed  to  he  a  ghofh  The  prifoner  went  out  witi 
a  loaded  gun  with  intent  to  apprehend  the  perfon  who  perfonatei 
the  ghoft,  he  met  the  deceafed,  who  was  drefTed  in  white,  and  im 
mediately  difcliarged  his  gun  and  killed  him.  Chief  Baron  Mac 
donald,  Mr.  J.  Rooke,  and  Mr.  J.  Lawrence  were  unanimoufly  o 
opinion  tliat  the  fa^s  amounted  to  the  crime  of  murder.  Fo 
the  perfon  who  reprefented  the  ghoit,  was  only  guilty  of  a  mif 
demefnor,  (a  nufance,)  and  no  one  would  have  had  a  right  to  havi 
killed  him,  even  if  he  could  not  otherwife  have  been  taken. 

The  jury  brought  in  a  verdia  of  manflaughier,  but  the  cour 
faid  they  could  not  receive  that  verdid  ;  if  the  jur)-  believed  th< 
witneffes,  the  prifoner  was  guilty  of  murder,  if  they  did  not  beheve 
them,  they  mull  acquit.  Upon  this  they  found  a  verdift  o: 
guilty. 

Sentence  of  death  was  pronouncedj  but  the  prifoner  wai 
reprieved.  > 

where 
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where  the  fadl  was  committed  :  but  this  was  no  part  of  the 

legal  judgment ;  and  the  like  is  ftill  fome times  praftifed  in 

the  cafe  of  notorious  thieves.     This,  being  quite  contrary  to 

the  exprefs  command  of  the  mofaic^l  law°,  feems  to  have 

been  borrowed  from  the  civil  law  :  which,  befides  the  terror 

of  the  exampfe,  gives  alfo  another  reafon  for  this  praaice^ 

k)iz.  that  It  is  a  comfortable  fight  to  the  relations  and  friends 

of  the  deceafedP.     But  now  in  England,  it  is  enaded  by 

ftatute  25  Geo.  II.  c.  37.  that  the  judge,  before  whom  any 

perfon  is  found  guilty  of  wilful  murder,  fhall  pronounce 

fentence  immediately  after  conviftion,  unlefs  he  fees  caufe 

to  poftpone  it ;  and  (hall  in  paffing  fentence  direft  him  to 

be  executed  on  the  next  day  but  one,  (unlefs  the  fame  fhall 

be  funday,  and  then  on  the  m.onday  following,)  and  that  his 

body  be  delivered  to  the  furgeons  to  be  difle<aed  and  ana- 

tomized*^:  and   that  the  judge  may  direft  his  body  to  be 

afterwards  hung  in  chains  (6),  but  in  no  wife  to  be  buried 

without  aiffbaion.    And^  during  the  fhort  but  awful  interval 

between  fentence  and  execution,  the  prifoner  fhall  be  kept 

alone,  and  fuffiained  with  only  bread  and   water.     But  a 

power  is   allowed  to  the  judge   upon  good  and  fufficient 

Caufe  to  refpite  the  execution,  and  relax  the  other  reftraints 

of  this  aft. 

By  the  Roman  law,  parricide^  or  the  murder  of  one^s 
parents  or  children,  wag  punifhed  in  a  much  feverer  manner 
than  any  other  kind  of  homicide.     After  being  fcourged,  the 

o  ''  The  body  of  a  malefaaor  (hall  <'  ut,  et  confpeStu.  chterreantur  alii,  et 

'*  not  remain  all  night  upon  the  tree;  '' folatio  fit    cognaiis    interemptorumi 

"  but  thou  ftialt  in  any  wife  bury  him  "  eodem  loco  poena  reddiia,  in  quo  la^ 

*^  that  day,  that  the  land  be  not  de-  **  tfones  homicidia  fecijfent:'     Ff,  48, 

**  filed."     Deut.  xxi.  23.  19.  28.  §  15, 

P  '*  Famofo^  latrone^,  in  his  has,  uhi  ^  Fofl.  107. 
"  graffati  funt,  furca  fgendos  placuit  ; 


(6)  The  judge,  if  he  thinks  it  advifable,  may  afterwards  direft 
the  hanging  in  chains,  by  afpecial  order  to  the  fherifF;  but  it  does 
not  form  any  part  of  the  judgment,     Foji.  107. 

Yot.  IV,  S  delinquents 
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delinquents  were  fewed  up  in  a  leathern  fack,  with  a  1 
dog,  a  cock,  a  viper,  and  an  ape,  and  fo  caft  into  the  fe 
Solon,  it  is  true,  in  his  laws,  made  none  agalnft  parricid 
apprehending  it  impoflible  that  any  one  fhould  be  guilty 
fo  unnatural  a  barbarity  ^  And  the  Perfians,  according 
Herodotus,  entertained  the  fame  notion,  when  they  adjudf 
all  perfons  who  killed  their  reputed  parents  to  be  baftar 
And,  upon  fome  luch  reafon  as  this,  we  mud  account 
[  203  ]  the  omiffion  of  an  exemplary  punifliment  for  this  crime 
our  Endlfli  laws;  which  treat  it  no  othcrwife  than  as  fim 
murder,  unlcfs  the  child  was  aifo  the  fcrvant  of  his  parent^ 

For,  though  the  breach  of  natural  relation  is  unobferv^ 
yet  the  breach  of  civil  or  ecciefiailical  connexions,  wl 
coupled  with  murder,  denominates  it  a  new  offence,  no  1 
than  a  fpecies  of  treafon,  called  parva  proditioy  or  petit  treaj 
which  however  is  nothing  elfe  but  an  aggravated  degree 
murder^;  although,  on  account  of  the  violation  of  priv 
allegiance,  it  is  (iigaratized  as  an  inferior  fpecies  of  treafo 
And  thus,  in  the  antient  Gothic  conRitution,  we  find 
breach  both  of  natural  and  civil  relations  ranked  in  the  fo 
Clafs  with  crimes  agaiuft  the  (late  and  tjie  fovereign^'. 

Petit  treafon,  according  to  the  (tatute  25  Edw.  III.  c. 
may  happen  three  ways :  by  a  fervant  killing  his  mailer 
wife  her  hulhand,  or  an  ecclefiaftical  perfon  (either  fecu 
or  regular)  his  fuperior,  to  whom  he  owes  faith  and  obe 
ence.  A  fervant  who  kills  his  mafler  whom  he  has  left,  \\\ 
a  grudge  conceived  againft  him  during  his  fervice,  is  gu 
of  petit  treafon  :  for  the  traiterous  intention  was  hatcl 
while  the  relation  fubfifted  between  them  ;  and  this  is  o 
an  execution  of  that  intention^.     So  if  a  wife  be  divorce 

r  j?/-  ^S.  Q,  o.  ^^rcgem,  Viher'is  m  par^'ute*,   marit': 

»  Cic.  pro's,  llofcio.  §  25.  *'  iixorrs,  (et  vice  ^jnfa,)  fercis  in  (h 

^   I  Hal.  P.  C.  380.  **  "('"f)     «'<-^  eliam  ab    homine    in  f 

t  Poller,  107.  324.  33^*  ''iji/um,''     Stiernh.   drjurc  Goth. 

u  See  pyg.  75.  ^-  3- 

w  <<   Omyimm  graviffhnn  cerifitur  vis  ^  i    Hawk.  F,  C.  S9.      I  Ha!.  P 

^* /a8a  ab  mcolis  i?i  puiriam,/'{bdilis  i?i  3S0. 
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men/a  et  thoro^  ftlll  the  vinculum  matrimofm  fubfifts ;  and  if 
(he  kills  fuch  divorced  hufband,  (he  is  a  traitrefs^  And  a 
clergyman  is  underflood  to  owe  canonical  obedience  to  the 
bifhop  who  ordained  him,  to  him  in  whofe  diocefe  he  is  be- 
neficed, and  alfo  to  the  metropolitan  of  fuch  fuffragari  or 
diocefan  bifliop  :  and  therefore  to  kill  any  of  thefe  is  petit 
treafon^.  As  to  the  reft,  whatever  has  been  faid,  or  remains 
to  be  obferved  hereafter,  with  refpeft  to  wilful  murder,  is 
alfo  applicable  to  the  crime  of  petit  treafon,  which  is  no 
other  than  murder  in  its  moft  odious  degree :  except  that  [  204 
the  trial  fhall  be  as  in  cafes  of  high  treafon,  before  the  im- 
provements therein  made  by  the  ftatutes  of  William  III^, 
But  a  perfon  indifted  of  petit  treafon  may  be  acquitted 
thereof,  and  found  guilty  of  manflaughter  or  murder^  :  and 
in  fuch  cafe  it  fhould  feem  that  two  witneffes  are  not  necef- 
fary,  as  in  cafe  of  petit  treafon  they  are  (7).  Which  crime 
is  alfo  diftii!guiflied  from  murder  in  its  punifliment. 

The  punifhment  of  petit  treafon,  in  a  man,  is  to  be  drawn 
and  ^hanged,  and  in  a  woman,  to  be  drawn  and  burnt ^  :  the 
idea  of  which  latter  punifliment  feems  to  have  been  handexj 
down  to  us  by  the  laws  of  the  antient  Druids,  which  con- 
demned a  woman  to  be  burnt  for  murdering  her  hufband'* ; 
and  it  is  now  the  ufual  punifhment  for  all  forts  of  treafons 
committed  by  thofe  of  the  female  fex^  (8).     Perfons  guilty 

y  I  Ha!.  P.  C.  381.  i  Hal.  P.  C.  184.^ 

2  Ihkl.  c  I  Hal.  P.  C.  382.      3lrift.   31I. 

•^  Foft,   337.  i\   Csefar  de  bdl.  Gall.  L  6.  c.  18. 

b  Foiier,  106.     I  Hal.  P.  C.  37I  «  s^e  pag.  93. 


(7)  It  has  been  determined,  that  a  perfon  indi6led  for  petit 
treafon,  may  upon  the  evideiice  of  one  witnefs  be  convided  of 
murder,  though  acquitted  of  the  petit  treafon.  Radhotirne^s  cafi^ 
Leach y   363. 

(8)  By  the  3^0  Geo.  III.  c.  48.  women  fliall  no  longer  be  fen- 
tenced  to  be  burnt ;  but  in  all  cafes  of  high  and  petit  treafon  they 
lliall  be  condemned  to  be  drawn  and  hanged  ;  and  in  petit  treafon 

S  z  tliey 
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of  petit  trcafon  were  firft  debarred  the  benefit:  of  clergy,  by 
ftatute  12  Hen.  VII.  c.  7.  which  has  been  fnice  extended 
to  their  aiders,  abettors,  and  counfellors,  by  ftatutes  23 
Hen.  Vlil.  c.  i.  and  4  &  5  P.  &  M.  c.  4. 


they  lliall  be  fubjed  befides  to  the  fame  judgment  with  regard  tc 
dilTeclion  and  tlie  timeof  execution  as  is  directed  by  the  25  Geo.  II. 
c,  37.  in  cafes  of  murder.  Soon  after  the  palfmg  of  the  25  Geo.  II, 
G.  37.  the  majority  of  the  judges  agreed,  that  in  the  cafe  of  meii 
convi£led  of  petit  treafon,  the  judgment  introduced  by  that  flatute 
fhould  be  added  to  the  common  law  iudgnient  for  petit  treafon, 
Fojl.  107: 


Ch.  i^.  Wrongs, 
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CHAPTER    TIIjG    riFTEENTH. 


OF    OFFENCES     against     the     PEK- 
SONS  OF  INDIVIT3UALS. 


TTAVING  in  the  preceding  chapter  confidered  the  prin- 
-^  ^  cipal  crime,  or  public  wrong,  that  can  be  committed 
againft  a  private  fubje£t,  namely,  by  deftroying  his  life  ;  I 
proceed  now  to  inquire  into  fuch  other  crimes  and  mifde- 
nefnors,  as  more  peculiarly  affe£l  the  fecurity  of  his  perfon, 
while  living. 

Of  thefe  fome  are  felonious,  and  in  their  nature  capital : 
others  are  fimple  mifdemefnors,  and  punifhable  with  a  lighter 
animadverfion.     Of  the  felonies  the  firft  is  that  of  mayhem. 

I.  Mayhem,  mayhemium^  was  in  part  confidered  in  the 
preceding  volume^,  as  a  civil  injury:  but  it  is  alfo  looked 
upon  in  a  criminal  light  by  the  law;  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him  of 
the  aid  and  affiflance  of  his  fubjefts.  For  mayhem  is  pro- 
perly defined  to  be,  as  we  may  remember,  the  violently  de^ 
priving  another  of  the  ufe  of  fuch  of  his  members  as  may- 
render  him  the  lefs  able  in  fighting,  either  to  defend  himfelf, 
or  to  annoy  his  adverfary^.  And  therefore  the  cutting  ofF, 
or  difabllng,  or  weakening  a  man's  hand  or  finger,  or  Itriking 
out  his  eye  or  foretooth,  or  depriving  him  of  thofe  parts  the 
lofs  of  which  in  all  animals  abates  their  courage,  are  held  to 

*  See  VuL  III.  pag,  121.  '>  Brit.  /.  i.  c,  25.     i  Hawk.  P.  C,  iii. 
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be  mayhems.  But  the  cuttmg  ofF  his  ear,  or  nofe,  or  the 
like,  are  not  held  to  be  rnayhcms  at  common  law  5  becauf<i 
they  do  not  weaken  but  only  disfigure  him. 

By  the  antient  law  of  England  he  that  maimed  any  man 
whereby  he  loft  any  part  of  his  body,  was  fentenced  to  lof< 
the  like  part*,  memhrum  pro  memhro'^ ;  which  is  ftill  the  lav 
in  Sweden'^.  But  this  went  afterwards  out  of  ufe  :  parti; 
hecaufe  the  law  of  retaliation,  as  was  formerly  (liewn^,  is  a 
beft  an  inadequate  rule  of  punifliment ;  and  partly  becauf 
upon  a  repetition  of  the  offence  the  punifliment  could  not  b 
repeated.  So  that,  by  the  common  law,  as  it  for  a  long  tim 
ftood,  mayhem  was  only  puniiliable  with  fine  and  imprifon 
ment^i  unlcfs  perhaps  the  offence  of  mayhem  by  caflra 
tlon,  which  all  our  old  writers  held  to  be  felony  ;  «'  et  fcqui 
^^  tur  aliqziajido  poe?ia  capital'iSy  aliquando  pcrpeiuum  ex'ilium 
^'  cum  omnium  honor um  ademptioue^ T  And  this,  although 
the  mayhem  was  committed  upon  the  higheft  provocation^. 

But  fubfequent  ftatutes  have  put  the  crime  and  punifh 
ment  of  mayhem  more  out  of  doubt.  For  firft,  by  ftatut 
5  Hen.  IV.  c.  5.  to  remedy  a  mifchief  that  tl^en  prevailed 
of  beating,  wounding,  or  robbing  a  man,  and  then  cuttin 
out  his  tongue^  or  putting  out  his  eycs^  to  prevent  him  fror 
being  an  evidence  againil  them,  this  offence  is  declared  to  b 
felony,  if  done  of  malice  prepenfe  ;  that  is,  as  fir  Edwar 
Coke^  explains  it,  voluntarily,  and  of  fet  purpofe,  thoug 
done  upon  a  fudden  occafion.  Next,  in  order  of  time,  i 
tlie  ftatute  37  Hen.  VJIL  c.  6.  which  dirc£ls,  that  if  a  ma 
(hall  malicipully  and  unlawfully  cut  off' the  ear  of  any  of  th 

*  3  Inft.  llS — McSyfiJaldivmlefoii  tr^inrciil)ed  h  recovfl  of  Hrnry  the  third 
fa'iic  iie  femme  qtC  G'ccrct  tolle  a  horacfrs  time,  (CliP'f.  13  Hen,  III.  ni.  9.)  h 
rninhres,''ntici  cafe  p^rdra  Lcfeme  la  line  whirh  a  genileni.in  of  Srraeifetfhn 
mr?piparj:igcinrnt,  come  Le  membn:  dount  ai.d  iiis  wile  appe;ir3  to  fiave  been  aj 
sle  cvcratvffpajjt'-,    (Biit,  e.  25.)  prehendcd    and   coiamitted  to    priloi 

^  SvQinhjokde  jure Sueon* L  3.  t,  3.  being    indided    for   dealing   ilius  wii 

«  See  pag.  12.  John    the  monk,    who   was  caughl 

f  I  H;iwk.  P.  C.  112.  adultery  with  the  wife, 
«  Br^.6i.  fol.  144,  *  3  Ini^.  62. 

*  31r  Ed\K3.:d  Coke  (-i  Inl^.,  0'?.^  h2% 
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king's  fubjefts,  he  fhall  not  only  forfeit  treble  damages  to 
the  party  grieved,  to  be  recovered  by  action  of  trefpafs  at 
common  law,  as  a  civil  fatisfailion  ;  but  alfo  10/.  byway 
of  fine  to  the  king,  which  was  his  criminal  amercement. 
The  laft  ftatute,  but  by  far  the  mod  feverc  and  effedual  of 
all,  is  that  of  %%  &  23  Car,  II.  c.  i.  called  the  Coventry  acl ; 
being  occafioned  by  an  affault  on  fir  John  Coventry  in  the 
ftreet,  and  flitting  his  nofe,  in  revenge  (as  was  fuppofed)  for 
fome  obnoxious  words  uttered  by  him  in  parliament.  By 
this  ftatute  it  is  enafled,  that  if  any  perfon  fhall  of  malice 
aforethought,  and  by  lying  in  wait,  unlawfully  cut  out  or 
difable  the  tongue,  put  out  an  eye,  flit  the  nofe,  cut  off  a  nofe 
or  lip,  or  cut  off  or  difable  any  limb  or  member  of  any  other 
perfon,  imth  intent  to  maim  or  to  disfigure  him  ;  fuch  perfon, 
his  counfellors,  aiders,  and  abettors,  ihall  be  guilty  of  felony 
without  benefit  of  clergy  ^  (i). 

^  On  this  statute  Mr.  Coke,  a  gentle-  mitted  with  an  Intent  to  disfigure,  bu|^ 

man  of  SufFolk,  and  one  Wi>odburn,  a  with  an  intent  tomu?der}  and  therefore 

abourer,  were  indicted  in  1722  ;  Coke  not  within  the  Haiuie.      But  the  coufj- 

for  hiring  and  abetting  Woodbuin,  and  held,  that  if  a  man  attacks   another  to 

Woodburn  for  the  adual  fa<ft  of  flitting  murder  him  with  fuch  an  inftrument  as 

the  nofe  of  Mr.  Crifpe,  Coke's  brothti-  a  hedge-bill,  which  cannot  but  endangcf 

in-law.  The  c:ire  was  fomewhatfingular.  the  disfiguring  him  j  and  in  fuch  attack 

The  murderof  Crifpe  was  intended,  and  happens  not  to  kil',  but  only  to  disfigure 

he  was  lei't  for  deadj  being  terribly  hack-  him;  4ie  maybe  indicated  on  this  fta- 

cd  and  disfigured  with  a  hedge-biil;  but  tuie  ;  and  it  ilaall  be  left  to  the  jury  whe« 

he  recovered.     Now  the  bare  intent  to  iher  it  were  not  a  defig(\  to  murder  by* 

murder  is  no  felony;  but  to  disfigure  with  disfiguring,  and  confcquently  a  malicl- 

an  intent  to  disfigure,  is  made  fo  by  this  ous  intent  to  disfigure  as  well  as  to  mur- 

ftatute ;   on  which  they  were  liierefore  der.     Accordingly  the  jury  f  >und  them 

indidled.     And  Coke,  who  was  a  dif-  guiltyof  fuch  previous  intent  to  disfigur^e, 

grace  to  the  profefTion  of  the  law,  had  in  order  to  effedl  their  principal  intenUo 

the  effrontery  to  reft  his  defence  upon  murder,  and  they  were  bfiih  condemned 

this  point,  that  the  alTault  was  not  com-  and  executed.  (State  Trials.  VI.  212.) 


( I )  In  a  cafe  where  a  gentleman  had  apprehended  a  pick-pocket, 
an  accomphce  followed  and  gave  the  gentleman  a  wound  acrofs  the 
nofe  with  a  knife  ;  this  was  held  to  be  a  Jlitting  of  the  ?wfe  and  a 
maiming  within  the  ftatute.  CarroPs  cafe^  Leachy  %7^.  It  has  been 
determined,  that  if  a  man  deliberately  watches  an  opportunity  and 
carries  his  intention  into  execution,  he  may  be  faid  to  He  in  wait  j 
but  where  ^  perfon  went  up  to  a  man  Healing  turnips^  vf)xQ  iirime- 

S  4  ^  dintv^lj- 
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Thus  much  for  the  felony  of  mayhem  :  to  which  may  b 
added  the  offence  of  wilfully  and  mallcioufly  fhootlng  at  an 
perfpn  in  any  dwelling-houfc  or  other  place  ;  an  ofFjnc( 
of  which  the  probable  confequence  may  be  either  killing  c 
maiming  him.  This,  though  no  fuch  evil  confequence  er 
[  J2^o8  ]fues,  is  made  felony  without  benefit  of  clergy  by  ftatut 
9  Geo.  I.  c.  22.  and  thereupon  one  Arnold  was  convlfled  i 
1723  for  (hooting  at  lord  Onflow;  but,  being  half  a  mac 
man,  was  never  executed,  but  confined  iu  prifon,  where  h 
died  about  thirty  years  after  (2). 


diately  cut  him  in  the  face,  this  was  thought  not  to  be  lying 
wait  within  the  ftatute.     Tlchier^s  cafe^  lb.  170.     A  wound  or  ii 
cifion  in  the  throat  has  been  held  not  to  be  a  maiming.       Lee 
cafe^  lb.  49. 

The  43  Geo.  3.  c.  58.  ena(51:s,  if  any  perfon  fhall  wilfully  ar 
malicioufly  flab  or  cut  any  of  his  Majefly's  fubjecfts  with  intent  1 
murder,  rob,  maim,  disfigure,  or  difable  him,  or  to  do  him  fon 
grievous  bodily  hann,  or  with  intent  to  refift  or  prevent  the  appr 
henlion  and  detainer  of  the  perfon  fo  dabbing  or  cutting,  or,^ 
any  of  his  accomphces  for  offences,  for  which  they  might  be  lav 
fully  apprehended  and  detained,  he,  his  counfellors,  aiders,  ar 
abettors  fhall  be  guilty  of  felony  without  benefit  of  clergy  :  pn 
vided  that  if  fuch  adls  of  flabbing  or  cutting  were  committed  und 
circumilances,  that  if  death  enfued,  the  fame  would  not  in  la 
amount  to  the  crime  of  murder,  then  the  perfon  fo  indidled  (ha 
be  acquitted. 

Peter  Atkinfon  was  indicted  at  York  Spring  Affizes,  i8c6,  f( 
cutting  with  an  indent  to  murder  under  this  flatute.  He  clear! 
intended  to  murder  a  woman,  his  fellow- fervant,  and  ilruck  h( 
over  the  face  and  head  with  the  fharp  or  claw  part  of  a  hamm< 
until  he  thought  fhe  was  dead.  She  recovered.  He  was  foun 
guilty,  but  his  cafe  was  referved  for  the  opinion  of  the  tweh 
judges- 

They  held  he  was  guilty  of  cutting  within  the  meaning  of  tl: 
Eatute,  and  he  was  executed. 

But  if  he  had  attempted  to  kill  her  with  the  blunt  end  of  tl: 
fcammer,  he  would  have  been  guilty  of  a  mifdemeanour  only. 

(2)  The  efTehce  of  this  crime  confifls  in  malicioujly  (hooting 
p^  z£l  of  /hooting  therefore  will  amount,  under  this  ftatute,  to 

capita 
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II.  The  fecond  offence,  more  imnr^ediately  alFefting  the 
perfonal  fecurity  of  individuals,  relates  to  tlie  female  part  of 
his  majefty's  fubje£ls  ;  being  that  of  their  forcible  ahduElion 
7.\\A  inarriage ;  which  is  vulgarly  QTkWz^JlcaUng  an  heirefs.  For 
by  ftatute  3  Hen.  VII.  c.  2.  it  is  en^aed,  that  if  any  perfon 
fliall  for  lucre  take  any  woman,  being  maid^  widow,  or  wife. 


capital  offence,  unlefs  it  be  accompanied  with  fuch  clrcumflances 
as  in  canflrudion  of  law  would  have  amounted  to  the  crime  of 
•murder,  if  death  had  enfued  from  fuch  an  a^: ;  for  there  is  no 
fpecies  of  homicide  in  which  malice  forms  any  ingredient  except 
that  of  murder;  it  follows*  therefore  that  a  fhooting  in  the  tranfport 
of  pafTion,  excited  by  fuch  a  degree  of  provocation,  as  would  reduce 
the  homicide  to  the  offence  of  manflaugliter,  is  not  within  the 
meaning  of  the  ftatute.      GaJIineaux's  cafe.  Leach,  323. 

Three  perfons  were  indided  on  the  Black  Ad  for  fhooting  at 
|:he  profecutor  ;  they  were  all  charged  with  the  fingle  aft,  and  the- 
indidment  was  held  by  all  the  judges  of  England  to  be  fufficient. 
Mu  J.BuUer,^  r,  i?.  105. 

Seven  coalheavers  were  indided  together  for  fhooting  at  one 
Green,  they  v/ere  all  conviaed  and  executed,  though  fome  had 
no  fire-arms,  but  they  were  prefent  encouraging  thofe  who 
fired.    EaJ}.  P.  C.  413, 

The  words  are  J'hoot  at,  and  v/here  a  man  Hred  a  gun  in  the 
dark  with  intent  to  kill  another  in  the  diredion,  which  he  thought 
was  the  moft  likely  to  effed  his  purpofe,  but  where  the  perfon  in- 
tended to  be  hit  was  in  a  different  diredion,  it  was  held  by  die 
Court  at  the  Old  Bailey  that  it  was  not  a  capital  crime  v/ithin  the 
ftatute.     I  JSaJ.   P.  C.  412. 

By  the  43  Geo.  3.  c.  58,  if  any  perfon  fhaU  i^nlfully  and  mali- 
ciouily  fhoot  at  any  of  his  Majelfy's  fubjeds,  or  fnall  prefent  or 
evel  any  kind  of  loaded  fire-arms  at  any  one,  and  attempt  to  dif^ 
charge  the  fame  by  drawing  the  trigger  or  in  any  other  manner  with 
intent  to  murder,  rob,  maim,  disfigure,  or  difable  him,  or  to  do 
him  fome  grievous  bcd'Jy  harm,  he,  his  counfellors,  aiders,  and 
abettors,  fhall  be  guilty  of  felony  without  benefit  of  clergv  ;  pro- 
Yided  that  if  it  fliall  appear  upon  the  trial  that  f.ich  fliooting  and 
attempt  to  difcharge  fire-arms  were  committed  under  circumilanccs, 
that  if  death  had  enfued,  the  fame  would  not  have  amounted  to  the 
crime  of  murder,  then  the  perfon  indided  fliall  be  acquitted. 

^  and 
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and  having  fubftance  either  in  goods  or  lands,  being  hcii 
apparent  to  her  anceftors,  contrary  to  her  will ;  and  after- 
wards flie  be  married  to  fuch  mifdoer,  or  by  his  confent  tc 
another,  or  defiled  ;  fuch  perfon,  his  procurers  and  abettors 
and  fuch  as  knowingly  receive  fuch  woman,  fliall  be  deemec 
principal  felons  ;  and  by  flatute  39  Eliz.  c.  9.  the  benefit  o^ 
clergy  is  taken  away  from  all  fuch  felons,  who  (hall  be  prin- 
cipals, procurers,  or  accelTories  before  the  faft. 

In  the  conflru6lion  of  tliis  flatute  it  hath  been  deter- 
mined,  i.  That  the  Indiclment  mull  allege  that  the  taking 
was  for  lucre,  for  fuch  are  the  words  of  the  ftatute  K  1.  In 
order  to  fliew  this,  it  muft  appear  that  the  woman  has  fub- 
ftance either  real  or  perfonal,  or  is  an  heir  apparent"^.  3.  It 
muft  appear  that  (he  was  taken  away  againft  her  will.  4.  It 
muft  alfo  appear,  that  (he  was  afterwards  married,  or  defiled. 
And  though  pofhbly  the  marriage  or  defilement  might  be 
by  her  fubfequent  confent,  being  won  thereunto  by  flatte- 
riea  after  the  taking,  yet  this  is  felony,  if  the  firft  taking 
were  againft  her  will  "  :  and  fo  vice  verfa^  if  the  woman 
be  originally  taken  away  by  her  own  confent,  yet  if  flie 
afterwards  refufe  to  continue  with  the  offender,  and  be 
forced  againft  her  will,  (he  may  from  that  time,  as  properly 
I  ^'^9  ]  be  faid  to  be  taken  againft  her  will,  as  if  (lie  never  had  given 
any  confent  at  all  \  for  till  the  force  was  put  upon  her,  (he 
was  in  her  own  power".  It  is  held  that  a  woman,  thus  taken 
away  and  married,  may  be  fworn  and  give  evidence  againft 
the  offender,  though  he  is  her  hulband  de  faFto  ;  contrary  to 
tlie  general  rule  of  law;  becaufe  he  is  nohufband  de  jure^  in 
cafe  the  ailual  marriage  was  alfo  againft  her  will  p.  In  cafes 
indeed  where  the  actual  marriage  is  good,  by  the  confent  of 
the  inveigled  woman   obtained  after  her  forcible  abduction 

C) 

fir  Mathew  Hale  fcems  to   queftion  how  far  her  evidence 
fhould  be  allowed:  but  other  authorities*^  feem  to  agree,  that 

i   1  Ha-Ak.  p.  C  I  !0.  "1  H  Avk.  P.  C.  no. 

'^•-  I  H«i.  P.  C.  66c.     I  lL->vk.  TC.         ^   I  Ha!.  P.  C.  661. 
ito.  *"■  C»o.  Car.  4^8,  3  Keb,  T9J.    Stats' 

it 
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it  (hould  even  then  be  admitted  ;  efteeming  It  abfurd,  that 
the  ofFender  fliould  thus  take  advantage  of  his  own  wrong, 
and  that  the  very  a6l  of  marriage,  which  is  a  principal  ingre- 
dient of  his  crime^  fhould  (by  a  forced  conftruftion  of  law) 
be  made  ufe  of  to  ftop  the  mouth  of  the  mod  material  wit- 
nefs  againfl  him. 

An  inferior  degree  of  the  fame  kind  of  offence,  but  not 
attended  with  force,  is  puniflied  by  the  ftatutes  4  &  5  Ph.  8c 
Mar.  c.  8.  which  enafts,  that  if  any  perfon,  above  the  age 
of  fourteen,  unlawfully  (hall  convey  or  take  away  any  woman 
child  unmarried,  (which  is  held^  to  extend  to  baftards  as  well 
as  to  legitimate  children,)  within  the  age  of  fixteen  years,  - 
from  the  poffeffion  and  againil  the  will  of  the  father,  mother, 
guardians,  or  governors,  he  (hall  be  imprlfoned  two  years, 
or  lined  at  the  difcretion  of  the  juftices  ;  and  if  he  deflowers 
fuch  maid  or  woman  child,  or,  without  the  confent  of 
parents,  contracts  matrimony  with  her,  he  (hall  be  imprifoned 
five  years,  or  fined  at  the  difcretion  of  the  judices,  and  y^i? 
ihall  forfeit  all  her  lands  to  her  next  of  kin,  during  the  life 
of  her  faid  hulband  (3).  So  that  as  thefe  ftolen  marriages, 
under  the  age  of  fixteen,  were  ufually  upon  mercenary  views, 
this  aft,  be  fides  punifhuig  the  feducer,  wifely  removed  the 
temptation.  But  this  latter  part  of  the  a£t  is  now  rendered 
ahaoft  ufelefs,  by  provifions  of  a  very  different  kind,  which  [  ^xo 
make  the  marriage  totally  void%  in  the  ftatute  26  Geo,  II. 

c.  33- 

III.  A  THIRD  ofFence,  againd  the  female  part  alfo  of  his 
majefty's  fubjeds,   but  attended  with  greater  aggravations 

P  Stra.  1 162.  *  See  Vol.  L  p.  437,  ^c. 


(3)  It  has  been  decided  in  the  court  of  exchequer,  that  flic  for- 
feits her  lands  only  daring  the  life  of  her  hufband.  u4mh,  73- 
Though  the  more  natural  conftru6lion  of  the  ftatute  feeius  to  be, 
that  the  next  heir  (hall  retain  them  diu'ing  the  life  of  the  wifcg 
even  after  the  death  of  the  hufcaud,     i  Bro-ivn,  23. 

2  than 
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than  that  of  forcible  marriage.  Is  the  crime  of  rape^  raptt4\ 
muUerum^  or  the  carnal  knowledge  of  a  woman  forcibly  anc 
againft  her  will.  This,  by  the  Jewilh  lav/^  was  punifhec 
with  death,  in  cafe  tlie  damfel  v/as  betrothed  to  another  man  \ 
and  in  cafe  (lie  was  not  betrothed,  then  a  heavy  fine  of  fift) 
Hiekels  was  to  be  paid  to  the  damfel's  father,  and  (he  was  tc 
be  the  wife  of  the  raviflier  all  the  days  of  his  life  ;  without 
that  power  of  divorce,  which  was  in  general  permitted  bj 
the  mofaic  law. 

The  civil  law"   puniflies   the  crime  of  ravifhment  with 

death  and  confifcatlon  of  goods  :  under  which   it  includes 

both  the  oiFence  of  forcible   abduclion,   or    taking  away  a 

woman  from  her  friends,  of  which  we  laft  fpoke  :  and  alfc 

the  prefent  offence  of  forcibly  dilhonouring  them  ;  cither  ol 

which,  without  the  other,  is  in  that  law  fufficient  to  confti- 

tute  a  capital  crime.     Alfo  the  dealing  away  a  woman  from 

her  parents  or  guardians,   and  debauching  her,  is  equally 

penal  by  the  emperor's  edi£i:,  whether  f!ie  confent  or  is  forced : 

^^  five  volentibus^  five  7iolentihus  viulierihus^  tale  f acinus  fiierit- 

*'  perpetratumP     And   this,    in    order    to    take  away   from 

women  every  opportunity  of  offending  in  this  way,  whom  the 

Roman  law  fuppofes  never  to  go  aft  ray,  without  the  feduc- 

tion  and  arts  of  the  other  fex  :  and  therefore,  by  reftraining 

and  making  fo  highly  penal  the  felicitations  of  the  men,  they 

meant  to  fecure  effeftually  the  honour  of  the  women.     *'  &\ 

*'  enhn  ipf  rapfores  nutUj   vcl  atrocitafe  poenae^   ah  hujufmod^ 

**  facincre  feiemperaverifity  nuUi  viul'ieri^  five  volenti^ five  nolenti^ 

*^  peccandi  locus  relinquetur ;   quia  hoc  ipfum  velle  muUerumy  ah 

**  inftdiis  ncquiffimi  homimSy  qui  meditatur  rapinam^  inducitur. 

r   .^r  r    -]  ^^   Nfi  etemm  eamfollcitaverity  nift  cdicfis  ariihus  circutnvenerit 

*^  non  faciei  earn  velle  in  tantiim  dedecus  ffe  prodere^''    But  our 

Englifh  law  does  not  entertain  quite  fuch  fublime  ideas  of 

the  honour  of  either  fex,    as  to  lay  the  blame  of  a  mutual 

fault  upon  one  of  the  tranfgrefibis  only:  and  therefore  makes 

it  a  necelTary  ingredient  in  the  crime  of  rape,  that  it  mufl  be 

againil  the  woman's  will. 

^  Dcut.  xxiT.  25,  «  Cod.  9.  i'lt.  13. 

Rape 
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Rape  was  punifiied  by  the  Saxon  laws,  particularly  thofe 
of  king  Athelftan^  with  death:  which  was  alfo  agreeable 
to  the  old  Gothic  or  Scandinavian  conflitution^^.     But  this 
v/as  afterwards  thought  too  hard  :  and  in  its  ftead  another 
fevere,  but  not  capital,  punilhment,  was  inflided  by  WiUiam 
the  conqueror;  viz.  caftration,  and  lofs  of  eyes^  ;    which 
continued  till  after  Brafton  wrote,  in  the  reign  of  Henry  the 
third.     But  in  order  to  prevent  malicious  accufations,  it  was 
then  the  law,   (and,  it  feems,  ftill  continues  to  be  fo  in  ap- 
peals of  rape  2,)  that  the  woman  fhould  immediately  after, 
*^  dutn  recens fuerit  maleficlumy^  go  to   the   next  town,  and 
there  make  difcovery  to  fome  credible  perfons  of  the  injury 
(he  has  fufFered :  and  afterwards  fhould  acquaint  the  high 
conftable  of  the  hundred,  the  coroners,  and  the  flierifFwith 
the  outrage^.     This  feems  to  correfpond  in  fome  degree  with 
the  laws  of  Scotland   and  Arragon^,    which    require  that 
complaint  muft  be  made  within  twenty-four  hours :   though 
afterwards  by  ftatute  Weflm.  i.  c.  13.  the  time  of  limitation 
in  England  was  extended  to  forty  days.     At  prefent  there  is 
no  time  of  limitation  fixed  :  for,  as  it  is  ufually  now  puniflied 
by  indidment  at  the  fuit  of  the  king,  the  maxim  of  law  takes 
place,  that  milium   tempus  occurrit  regi :  but  the  jury  will 
rarely  give  credit  to  a  ftale  complaint.     During  the  former 
period  aifo  it  was  held  for  law^,  that  the  woman  (by  confent 
of  the  judge  and  her  parents)  might  redeem  the  offender  from 
the  execution  of  his  fentence,  by  accepting  him  for  her  huf- 
band.;  if  he  alfo  was  willing  to  agree  to  the  exchange,   but 
not  otherwife. 

In  the  3  Edw.  I.  by  the  flatute  Weflm.  i.e.  13.  the  pu- 
nifhment  of  rape  was  much  mitigated;   the  offence  itfelf  of  t   2I2 
ravifhing  a  damfel  within  age,  (that  is,  twelve  years  old,) 
either  with  her  confent  or  without,  or  of  any  other  woman 
sgainft  her  will,  being  reduced  to  a  trefpafs,  if  not  profecuted 

v^  Braaon.  /,  3.  c,  iS.  «  Gfanv./.  14.  c,  6.  Bra^.  /.  3.  r.  28, 

'c  Stiern.  dejure  Siieon.  L  3.  r  2.                 ^'  Earrington.  142. 

y  LL.  GaiLConqu.c,  19.  c  Glanv,  l,  14.  0.   6»     Braft.  /.  3. 

«  I  Ha).  P.  C,  (>ii,     .  -,  2,8, 
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by  appeal  within  forty  days,  and  fubjecliing  the  offender  on 
to  two  years  imprlfonment,  and  a  fine  at  the  king's  wi 
But  this  lenity  being  produdlive  of  the  moft  terrible  conf 
quences.  It  was  in  ten  years  afterwards,  13  Edw.  I.  four 
neceflary  to  make  the  ofFencc  of  forcible  rape  felony  1 
ftatute  Wcllm.  2.  c.  34.  And  by  ftatute  18  Eliz.  c.  7.  it 
made  felony  without  benefit  of  clergy  :  as  is  alfo  the  abon 
liable  wickednefs  of  carnally  knowing  and  abufing  any  worn: 
child  under  the  age  of  ten  years  ;  in  which  cafe  the  confe 
or  non-confent  is  immaterial,  as  by  reafon  of  her  tend 
years  fhe  is  incapable  of  judgment  and  difcretion.  Sir  Ma 
thew  Hale  is  indeed  of  opinion,  that  fuch  profligate  aclioi 
committed  on  an  infant  under  the  age  of  twelve  years,  tl 
age  of  female  difcretion  by  the  common  law,  either  with  « 
without  confent,  amount  to  rape  and  felony  :  as  well  fin 
as  before  the  (latute  of  queen  Elizabeth^  :  but  that  law  h 
m  general  been  held  only  to  extend  to  infants  under  te?. 
though  it  fliould  feem  that  damfels  between  ten  and  twelve  a 
ftill  under  the  protedion  of  the  llatute  Weflm.  i.  the  la 
with  refpeft  to  their  feducSlion  not  having  been  altered  1 
cither  of  the  fubfequent  ftatutes. 

A  MALE  Infant,  under  the  age  of  fourteen  years,  is  pr 
fumed  by  law  incapable  to  commit  a  rape,  and  therefore 
ieems  cannot  be  found  guilty  of  it.  For  though  in  oth 
felonies  inaliiia  /applet  aetateniy  as  has  in  fome  cafes  bee 
ihewn  ;  yet,  as  to  this  particular  fpecies  of  felony,  the  la 
fuppofes  an  imbeclllity  of  body  as  well  as  mind  ^ 

The  civil  law  feems  to  fappofc  a  proftitute  or  commc 
harlot  incapable  of  any  injuries  of  this  kind  *'  :  not  allowir 
r  213  ]  any  punlfliment  for  violating  the  chaility  of  her,  who  hai 
indeed  no  chaftity  at  all,  or  at  leaft  hath  no  regard  to  i 
But  the  law  of  England  docs  not  judge  fo  hardly  of  offender 
as  to  cut  off  all  opportunity  of  retreat  even  from  commc 
ftrumpets>  and  to  treat  them  as  never  capable  of  amendmen 

*  I  Hal.  R.  C.  6n.  ^  Bid.  ^  Cod.  9.  9.  12.     Fj.  47.  2.  39- 
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It  therefore  holds  it  to  be  felony  to  force  even  a  concubine  or 
harlot ;  becaufe  the  woman  may  have  forfiikcn  that  milawful 
courfe  of  life  '^  :  for,  as  Braclon  well  obferves  ^  "  /ica  jnere-' 
*^  tritxfuent  antca^certe tunc  tempGrls  mn  fuit^  cum  reclanjando 
*'  nequiliae  ejus  confentire  noluity 

As  to  the  material  faiSls  requifite  to  be  given  in  evidence 
and  proved  upon  an  indictment  of  rape,  they  are  of  fuch 
a  nature,  that  though  neceffary  to  be  known  and  fettled,  for 
the  conviflion  of  the  guilty  and  prefervation  of  the  innocent, 
and  therefore  are  to  be  found  in  fuch  criminal  treatifes  as 
difcourfe  of  thefe  matters  in  detail,  yet  they  are  highly  im- 
proper to  be  publicly  difcufied,  except  only  in  a  court  of 
juftice.  I  fliall  therefore  merely  add  upon  this  head  a  few 
remarks  from  fir  Matthew  Hale  ;  with  regard  to  the  compe- 
tency and  credibility  of  witneffcs  5  v/hich  may,  falvo  pudor^y 
be  confidered. 

And,  firfl,  the  party  ravidied  may  give  evidence  upon 
©ath,  and  is  in  law  a  competent  wltnefs  5  but  the  credibility 
of  her  teftimony,  and  how  far  forth  ihe  is  to  be  believed, 
muft  be  left  to  the  jury  upon  the  circumftances  of  fad  that 
concur  in  that  teftimony.  For  inftance  :  if  the  witnefs  be  of 
good  fame  ^  if  flie  prefently  difcovered  the  offence,  and  made 
fearca  for  the  offender  ;  if  the  party  accufed  fled  for  it  \  thefc 
and  the  like  are  concurring  circumftances  which  give  greater 
probability  to  her  evidence.  But,  on  the  other  fide,  if  {"az 
be  of  evil  fame,  and  ftand  unfupported  by  others  ;  if  (he 
concealed  the  injury  for  any  confiderable  time  after  (he  had 
opportunity  to  complain  ;  if  the  place,  where  the  fad  v/as 
•alleged  to  be  committed,  was  where  it  was  pofiTible  flie  might 
have  been  heard,  and  (he  made  no  outcry  ,  thefe  and  the  r  ^14 
like  circumftances  carry  a  ftrong,  but  not  conclufive,  pre- 
fumpnoia  that  her  teftimony  is  falie  or  feigned 

Moreover,  if  the  rape  be  charged  to  be  committed  on 
an  infant  under  twelve  years  of  age,  fire  may  ftill  be  a  com- 

«  1  H.al.  P.  C.  629.     I  Ha^vk.  P,  C.  iq3,  /»  /b/.  147. 
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petent  v/itnefs,  if  (he  h^th  fenfe  and  underflanding  to  kno\; 
the  nature  and  obligations  of  an  oath  ;  or  even  to  be  fenfiblc 
of  the  wickednefs  of  telling  a  deliberate  lie.  Nav,  thongl 
flie  hath  not,  it  is  thought  by  fir  Matthew  Hale  ^  that  {h( 
ought  to  be  heard  without  oath,  to  give  the  court  informa- 
tion; and  others  have  held,  that  what  the  child  told  hei 
mother,  or  other  relations,  may  be  given  in  evidence,  finc( 
the  nature  of  the  cafe  admits  frequently  of  no  better  proof 
But  it  is  now  fcttleci,  [Brazier's  cafe,  before  the  twelve 
judges,  P.  19  Geo.  HI.]  that  no  hearfay  evidence  can  b( 
given  of  the  declaration  of  a  child  who  hath  not  capacity  tc 
be  fv/orn,  nor  can  fuch  child  be  examined  in  court  with- 
out oath  :  and  that  there  is  no  determinate  age,  at  whicl 
the  oath  of  a  child  ought  either  to  be  admitted  or  rejeftcd 
Yet>  where  the  evidence  of  children  is  admitted,  it  is  mucl 
to  be  wiihed,  in  order  to  render  their  evidence  credible 
that  there  (hould  be  feme  concurrent  teftimony,  of  time 
place,  and  circumflanccs,  in  order  to  make  out  the  fa£l  ;  and 
that  the  conviction  (liould  not  be  grounded  fingly  on  tlu 
unfupported  accufation  of  an  infant  under  years  of  difcre- 
tion.  There  may  be  therefore,,  in  many  cafes  of  this  na- 
ture, witneffes  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard  ;  and  yet,  after  being  heard,  maj 
prove  not  to  be  credible,  or  fuch  as  the  jury  is  bound  tc 
believe.  For  one  excellence  of  the  trial  by  jury  is,  that  the 
jury  are  triers  of  the  credit  of  the  witneffes,  as  well  as  oi 
the  truth  of  the  fafl. 

£  '^i^  ]  "  It  is  true,  fays  this  learned  judge  J,  that  rape  is  a  moll 
<^  deteilable  crime,  and  therefore  ought  feverely  and  impar- 
««  tially  to  be  pimifhed  with  death  ;  but  it  muft  be  r#mem- 
«<  bered  that  it  is  an  accufation  eafy  to  be  made,  hard  to  be 
<^  proved,  but  harder  to  be  defended  by  the  party  accufed. 
**  though  innocent."  He  then  relates  two  very  extraordinary 
cafes  of  malicious  profecution  for  this  crime,  that  had  hap- 
pened within  his  own  obfcrvation  ;  and  concludes  thus  ;  "  I 


^  i  Hal  P.  C.  634.  tJbid.  635, 

<^  mention 
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^'  mention  thefe  liiftances,  that  we  may  be  the  more  cautiotis 
*^  upon  trials  of  offences  of  this  nature,  wherein  the  court 
**  and  jury  may  with  fo  much  eafe  be  impofed  upon,  without^ 
''  great  care  and  vigilance  ;  the  heinoufnefs  of  the  offence 
''  many  times  tranfporting  the  judge  and  jury  with  fo  much 
''  indignation,  that  they  are  oVerhaftily  carried  on  to  the 
''  conviaion  of  the  perfon  accufed  thereof,  by  the  confident 
**  teftimony  of  fometimes  falfe  and  malicious  witneffes." 

IV.  What  has  been  here  obferved,  efpecially  with  re- 
gard to  the  manner  of  proof,  which  ought  to  be  the  more 
clear  in  proportion  as  the  crime  is  the  more  deteftable,  may 
be  applied  to  another  offence,  of  a  ftill  deeper  malignity ; 
the  infamous  crime  agahift  nature^  committed  either  v/ith 
man  or  beaft.  A  crime,  which  ought  to  be  ftriaiy  and  im-- 
partially  proved,  and  then  as  ftriaiy  and  impartially  punifhed. 
But  it  is  an  offence  of  fo  dark  a  nature,  fo  eafily  charged, 
and  the  negative  fo  difficult  to  be  proved,  that  the  accufatloa 
iliould  be  clearjy  made  out :  for,  if  falfe,  it  deferves  a  punilh-* 
ment  inferior  only  to  that  of  the  crime  irfelf* 

I  WILL  not  aa  fo  dlfagreeable  a  part,  to  my  readers  as  well 
as  myfelf,  as  to  dwell  any  longer  upon  a  fubjea,  the  very 
mention  of  which  is  a  difgrace  to  human  nature.  It  will  be 
more  eligible  to  imitate  in  this  xd^^Q,  the  delicacy  of  our 
Englifli  law,  which  treats  it,  in  its  very  indiaments,  as  a 
crime  not  fit  to  be  named  ;  "  peccatwn  illud  horrihlle,  inter 
«^  chrijlianos  non  nomina7idum  ^."  A  taciturnity  obferved  like- 
wife  by  the  edia  of  Conftantius  and  Conftans  ^ ;  <^  ubi  fcelus 
"  £/?  id^  quod  non  proficitfcire^  juhemus  injur gere  leges ^  armari 
<*  jura  gladio  ultore^  ut  exqulfitis poeiiis  fuhdantur  iftfames,  qui  V  r^^^  ^ 
<<  funty  vel  qui  futuri  funt  reir  Which  leads  me  to  add  a 
word  concerning  it's  punifliment. 

This  the  voice  of  nature  and  of  reafon,  and  the  exprefs 
law  of  God  "S  determined  to  be  capital.     Of  which  we  have 

k  See  in  Tioi,  Pari.      50  Edw.  HI.     *' named.'*     (12  Rep.  37.) 
n,  58.  a  complaint,  that  a  Lombard  did         *  Cod.  9.  9.  31. 
connmit  the  fm  <«  that   was  not  to  be         n»  Levit  xx    13   15. 

VoL.JV.  T  aflgnal 


2i6  Public  Book  IV* 

a  fignal  inftance,  long  before  the  Jewlfli  difpenfation,  by  the 
deftrudion  of  two  cities  by  fire  from  heaven  :  fo  that  this  is 
an  univerfal,  n©t  merely  a  provincial,  precept.  And  our  an- 
tientlav^  in  fome  degree  imitated  this  punifhment,  by  com- 
manding fuch  mifcreants  to  be  burnt  to  death  "  ;  though 
Fleta  °  fays  they  fliould  be  burled  alive  :  either  of  which 
punifliments  was  indifferently  ufed  for  this  crime  among  the 
antieht  Goths  i\  But  now  the  general  punifhment  of  all 
felonies  is  the  fame,  namely,  by  hanging  :  and  this  offence 
(being  in  the  times  of  popery  only  fubjecl  to  ecclefiadical 
cenfures)  v/as  made  felony  without  benefit  of  clergy  by  fta- 
tute  25  Hen.  VIIL  c.  6.  revived  and  confirmed  by  5  Eliz. 
c.  17.  And  the  rule  of  law  herein  is,  that,  if  boih  are 
arrive^d  at  years  of  difcretion,  ^^r//to  ei  co?jfc?2tientes  pfiri  poena 
pleBantur  "^^ 

These  are  all  the  felonious  offences  more  immedlntcly 
^gainfl  the  perfonal  fecurity  of  the  fubjecft.  The  inferior 
offences,  or  mifdemefnors,  that  fall  under  this  head,  are 
aJfaultSy  batteries y  ivoundi?igy  falfe  imprifonmetity  a?id  kidnap- 
ping. 

V,  VI,  VIL  With  regard  to  the  nature  of  the  three  firft 
of  thefe  offences  in  general,  I  have  nothing  farther  to  add  to 
what  has  already  been  obferved  in  the  preceding  book  of  thefe 
commentaries  *"  ^  when  we  confider  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  fatisfaction  or  remedy  is  given 
to  the  party  aggrieved.  But,  taken  in  a  public  light  as  a 
breach  of  the  king's  peace,  an  affront  to  his  government 
and  a  damage  done  to  his  fubjefts,  they  are  alfo  indiftable 
and  punifliable  with  fines  and  imprifonment ;  or  with  other 
ignominious  corporal  penalties,  where  they  are  committed 
with  any  very  atrocious  defign  ^.  As  in  cafe  of  an  affault  with 
an  intent  to  murder,  or  with  an  intent  to  commit  either  of  the 

n  Brif.  c.  9.  15  Infl:.  50. 

•  /   I.e.  37.  r   See  Vol.  III.  p<ig.  120. 

P  Sticfnh.  dejursGvth,  L  3.  c,  2.  ^  i  Hawk.  P.  C.  65. 

crimes 
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crimes  laft  fpoken  of ;  for  which  intentional  affaults,  in  the 
two  laft  cafes,  indiaments  are  much  more  ufuai  than  for 
the  abfoiute  perpetration  of  thefaSs  themfelves,  on  account 
of  the  difficulty  of  proof  :  or,  when  both  parties  are  confenr- 
ing  to  an  unnatural  attempt,  it  is  ufual  not  to  charge  any 
rijjault ;  but  that  one  of  them  laid  hands  on  the  other  with 
intent  to  commit,  and  that  the  other  pern;iitted  the  fame  with 
intent  to  fuffer,  the  commiffion  of  the  abominable  crime  be- 
forementioned.  And,  in  all  thefe  cafes,  befides  heavy  fine 
and  imprifonment,  it  is  ufual  to  award  judgment  of  the 
pillory. 

There  is  alfo  one  fpecics  of  battery,  more  atrocious  and 
penal  than  the  reft,  which  is  the  beating  of  a  clerk  in  orders^ 
or  clergyman  ;  on  account  of  the  refpeft  and  reverence  due 
to  his  facred  charafler,  as  the  minifter  and  embaffador  of 
peace.     Accordingly  it  is  enafted  by  the  ftatute  Called  ar^ 
t'lculi   cleric  9  Edw.  II.  c.  3.  that  if  any  perfon  lay  violent 
hands  upon  a  clerk,  the   amends  for  the  peace  broken  fliali 
be  before  the  king  ;  that  is,  by  indiftment   in   the   kino-'s 
courts  :  and  the  affailant  may  alfo  be  fued  before  thebifhop, 
that  excommunication  or  bodily  penance  may  be  impofed : 
which  if  the  offender  will  redeem  by  money,  to   be  given 
to  the  bifhop,  or  the  party  aggrieved,  it  may  be  fued  for  be- 
fore the  biftiop  ;  whereas  otherwife  to  fue   in  any  fpiritua! 
court,  for  civil  damages  for  the   battery,  falls  within  the 
danger  of  praemunire  ^     But  fuits  are,  and  always  were, 
allowable  in  the  fpiritual  court,  for  money  agreed   to  be 
given  as  a  commutation  for  penance  ".     So   that   unon  the 
whole  it  appears,  that  a  perfon   guilty  of  fuch  brutal   be- 
haviour  to  a  clergyman,  is  fubjeft  to  three  kinds  of  profe^ 
cution,  all  of  which  m?.y  be  purfued  for  one  nnd   the  fame 
offence:  an  iii:ii«ament,  for  the  breach  of  the  king^s  peace 
by  fuch  alTault  and  battery  j  a  civil  adion,  for   the   fpecial 
damage    fuftained  by  the   party  injured.;  and  a  fuit  in  the 

'  ^  ^^!^-  49^'  ^^e-  '  "  Artk.Ckr.  9  E<hv.  II.  c,  4.  R  N.  b.  -^3, 
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ecclefiaftical  court,  firft,  pro  correcllone  et  Jaiute  animae^  by 
enjoining  penance,  and  then  again  for  fuch  fum  of  money 
as  (hall  be  agreed  on  for  tahng  of  the  penance  enjoined  : 
It  being  ufual  in  thofe  courts  to  exchange  their  fpiritual 
cenfures  for  a  round  compenfation  in  money  ^  *,  perhaps 
becaufe  poverty  is  generally  efteemed  by  the  moralifts  the 
bed  medicine  pro  Jaiute  animae. 

VIII.  The   two  remaining   crimes  and  ofFences,  againft 
the  perfons  of  his  majefty's  fubjefts,  are  infringements  of 
their    natural   liberty  :  concerning  the  firft  of  which,  falfe 
hnprifomnenty  it's  nature  and  incidents,  I  mud  content  my- 
felf  with  referring  the  (Indent  to  what  was  obferved  in  the 
preceding  volume  ^,  when  w^e  confidered  it  as  a  mere  civil 
injury.     But  befides  the  private    fatisfaftion  given    to    the 
individual  by  adion,  the  law  alfo  demands  public  vengeance 
for  the  breach  of  the  king's  peace,   for  the  lofs  which  the 
ftate  fultains   by  the  confinement  of  one  of  it's  members, 
and  for  the  infringement  of  the  good  order  of  fociety.     We 
have    feen   before  %  that  the   mod  atrocious  degree  of  this 
offence,  that  of  fending  any  fubjeft  of  this,  realm  a  prlfoner 
into  parts  beyond  the  feas,  whereby  he  is  deprived  of  the 
friendly  affiftance  of  the  laws  to  redeem  him  from  fuch  his 
captivity,  is  puniflied  wdtb  the  pains  of  prnemiinire,  and  m- 
capacity  to  hold  any  office,  without  any  poffibillty  of  par- 
don y.    And  we  may  alfo  add,  that  by  ftatute^43  Eliz.  c.  13. 
to  carry  any  one  by    force  out  of  the  four  northern  coun- 
ties, or  imprifon  him  within   the  fame,  in  order   to  ranfom 
him  or  make  fpoil  of  his  perfon  or  goods,  is  felony  without 
benefit  of  clergy  in  the  principals  and  all  acceffories  before 
the  fa£l.     Inferior  degrees  of  the    fame  offence,  of   falfe 
imprifonment,  are  alfo  punlfliable  by  indiOment,  (like  af- 
faults  and  batteries,)  and  the  delinquent  may  be  fined  and 

v.^Holl.  Rep.  384.  ^  Seepag.  116. 

w  See  Vol.  UK  p3g.  127,  >'  Stat,  31  Car.  II.  r.  2. 
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imprifoned  \  And  indeed  »  there  can  be  no  doubt,  but 
that  all  kinds  of  crimes  of  a  public  nature,  all  difturbances 
of  the  peace,  all  oppreflions,  and  other  mifdemefnors  what- 
foever,  of  a  notorioufly  evil  example,  may  be  indided  at 
the  fuit  of  the  king. 

IX.  The   other   remaining   offence,  that    of  Mdnm'm,  [  2IQ 
bemg  the  forcible  abduaion    or   ftealing   away  of  a  man, 
woman,  or   child,  from  their   own    country,  and   fending 
them  into  another,  was  capital  by  the  Jewifh  law.     «  He 
«  that  ftealeth  a  man,  and  felleth  him,  or  if  he  be  found  in 
«  h.s  hand,  he  {hall  furely  be  put  to  deaths"     So  likewife 
m  the  civil  law,  the  offence  of  fpiriting  away  and  ftealing 
men    and  children  ;    which  was    called  plagium,  and    the 
offenders /.%;«rn,  was  punifiied  with  death  =.     This  is  un- 
queftionabJy   a    very  heinous  crime,  as  it  robs  the  king  of 
h.s  fubjefts,  banifhes  a  man  from  his  country,  and  may  in 
us  confequences  be  produdive  of  the  moft  cruel  and  dif- 
agreeable   hardfhips ;    and    therefore  the    common   law  of 
i.ngland  h.s  punifhed  it  with  fine,  imprifonment,  and  pil- 
lory   .     And  alfo  the  (tatute  11  &  12  W.  III.  c.  7.  though 
pnnc.pally   intended  againft  pirates,  has  a  claufe  that  ex- 
tends  to  prevent  the  leaving  of  fuch  perfons  abroad,  as  are 
tnus  kidnapped  or  fpirited  away ;  by  enaaing,  that  if  any 
captain  of  a  merchant  veffel  fliali  (during  his  being  abroad) 
force  any  perfon   on  Ihore,  or  wilfully  leave  him  behind, 
or  refule  to  bring  home  all  fuch  men  as  he  carried  ouS 
li  able  and  defirous  to  return,  he  fhall  fuffer  three  months 
.mpnfonment.     And  thus  much  for  offences  that  more  im-  ^ 

mediately  affed  the  perfons  of  individuals  (4). 

"  Exod.  .xi.'ift.  *'°"  ,  '  '^''T  ^^^-    '  ""'"^-  "'•    Skin. 

47-  Lomh.  10. 


^   (4)  Where  a  child  is  ftolen  for  the  fake  of  its  deaths,  it  is  the 
mne  fpecies  of  felony,  as  if  the  cloaths  were  ftolen  vvith.ut  the 
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child.  But  it  cannot  be  confidered  a  felony,  where  a  child  is 
ftolen,  and  not  deprived  of  its  cloaths.  This  crime  would  ii\ 
general  be  an  aggravated  fpecies  of  falfe  imprifonment ;  but  with 
out  referring  it  to  that  clais  of  offences,  ftealing  a  child  from  its 
parents  is  an  a6l  fo  ihocking  and  horrid,  that  it  would  be  con- 
fidered  the  highefl  mifdemeanour,  punifhable  by  fine,  imprifon- 
ment, and  pillory,  upon  the  fame  principle  on  which  it  was  de- 
cided to  be  a  mifdemeanour  to  Ileal  a  dead  bodj^  from  a  gravc^^ 
See  2  vol.  429. 
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CHAPTER    THE    SIXTEENTH 


OF     OFFENCES     AGAINST      THE     HABI 

TATIONS  OF  INDIVIDUALS. 


'^T'HE  only  two  offences,  that  nipre   immediately   affe<9: 
the  habitations   of  individuals  or  private  fubjeds,   are 
thofe  of  avfon  and  burglary, 

I.  Arson,  ah  ardendoy  is  the  malicious  and  wilful  burn- 
ing  of  the  houfe  or  out-houfe  of  another  man.  This  is  an 
offence  of  very  great  malignity,  and  much  more  pernicious 
to  the  public  than  fimple  theft :  becaufe,  firft,  it  is  an  offence 
againft  that  right  of  habitation,  which  is  acquired  by  the 
law  of  nature  as  well  as  by  the  laws  of  fociety  ;  next,  be- 
caufe of  the  terror  and  confufion  that  neceffarlly  attend  it ; 
and  laftly,  becaufe  in  fimple  theft  the  thing  ftolen  only 
changes  its  mafter,  but  ftill  remains  in  eje  for  the  benefit  of 
the  public,  whereas  burning  the  very  fubftance  is  abfo- 
lutely  deltroyed.  It  is  alfo  frequently  more  deftrudtive  than 
murder  itfelf,  of  which  too  it  is  often  the  caufe  :  fince  mur- 
der, atrocious  as  it  is,  feldom  extends  beyond  the  felonious 
aa  defigned  ;  whereas  fire  too  frequently  involves  in  the  com- 
mon  calamity  perfons  unknown  to  the  incendiary,  and  not 
intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 
For  which  reafon  the  civil  law  ^  puniflies  with  death  fuch  as 
malicioufly  fet  fire  to  houfes  in  towns,  and  contiguous  to 
others  ;  but  is  more  merciful  to  fuch  as  only  fire  a  cottage, 
or  houfe,  {landing  by  itfelf. 

«  Ff.  48.  19.  28.  §  ra, 
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Our  Engllfli  law  alfo  dlftingulfhes  with  much  accurac 
iupon  this  crime.  And  therefore  we  will  inquu'e,  firft,  whe 
is  fuch  a  houfe  as  may  be  the  fubjecl  of  this  offence :  nexi 
wherein  the  offence  itfelf  confifts,  or  what  amounts  to 
burning  of  fuch  houfe  j  and  laftly  how  the  offence  i 
punifhed. 

I.  Not  only  the  bare  dwelllng-rhoufe,  but  all  out-houfe 
that  are  parcel  thereof,  though  not  contiguous  thereto,  ne 
under  the  fame  roof,  as  barns  and  ftables,  may  be  the  fubjec 
^f  arfon  ^,  And  this  by  the  common  law  :  which  alfo  ac 
counted  it  felony  to  burn  a  fingle  barn  in  the  field,  if  fille( 
awith  hay  or  corn,  though  not  parcel  of  the  dwelling  houfe  ^ 
The  burning  of  a  flack  of  corn  was  antiently  likewife  ac 
counted  arfon  ^.  And  indeed  all  the  niceties  and  diflincStion 
which  we  meet  with  in  our  books,  concerning  what  fliall 
.or  (hall  not,  amount  to  arfon  fecm  now  to  be  taken  awa^ 
by  a  variety  of  flatutes ;  which  will  be  mentioned  in  th< 
liext  chapter,  and  have  made  the  punifhment  of  wilful  burn 
ing  equally  extenfive  as  the  mifchief.  The  offence  of  arfoi 
(ftridly  fo  called)  may  be  committed  by  wilfully  fetting  fir< 
to  one's  own  houfe,  provided  one's  neighbour's  houfe  i^ 
thereby  alfo  burnt ;  but  if  no  mifchief  is  done  but  to  one'; 
own,  it  does  not  amount  to  felony,  though  the  fire  wa? 
kindled  with  intent  to  burn  another's  ^.  For  by  the  commor 
law  no  intention  to  commit  a  felony  amounts  to  the  fam( 
crime ;  though  it  does,  in  fome  cafes,  by  particular  fhatutes 
However  fuch  wilful  firing  one's  own  houfe,  in  a  towny  is  < 
fcigh  mifdemefnor,  and  punifhable  by  fine,  imprifonment 
pillory,  and  perpetual  fureties  fpr  the  good  behaviour  ^  (i) 

b  1  Hal.  P.  C- 567.  5   do.  Car.  377.     i  Jon.  351. 

c  3  Inft.  69.  f  I  Hal.  P.  C.  568.  i  Havik.  P.  C. 

d  I  Hawk.  P.  C.  105.  i:6. 


( I )  It  has  been  decided  that  an  attempt,  or  preparation  by  a 
man  to  fet  fire  to  his  own  houfe  in  a  town,  though  the  fire  be  never 
kindled,  i^  ^  mifdemeanour.     And  that  every  aitempt  to  commit  a 

felony 
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And  If  a  landlord  or  reverfioner  fcts  fire  to  his  own  houfe,  of 
which  another  is  in  pofTeffion  under  a  leafe  from  himfelf  or 
from  thofe  whofe  ellate  he  hath,  it  fnail  be  accounted  arfon  ; 
for,  during  the  leafe,  the  houfe  is  the  property  of  the 
tenant  ^  {'Z). 

8  Folh  15. 


felony  is  a  mifdemeanour  ;  and,  in  general,  an  attempt  to  commit 
a  mifdemeanour  is  an  offence  of  the  fame  nature.  R.  v.  Scojield^ 
CalcL  397.  ^o  alfo  an  incitement  or  folicitation  to  commit  a 
crime  is  a  mifdemeanour.  R,  v.  Higgins^  2.  Eajf,  5.  In  that 
cafe,  one  Higgins  was  indi6led  at  Manchefter  feffions  by  the 
editor  for  having  incited  and  fohcited  a  fervant  to  Ileal  his  mailer's, 
property.  The  fervant  was  ho  leil  aiid  informed  his  mailer,  and 
no  theft  was  commited.  Higgins  was  found  guilty,  and  ientenced 
by  the  court  to  two  years  imprifonment  and  to  ftand  once  in  the 
pillory.  He  brought  a  writ  of  error,  and  after  two  arguments 
in  the  court  of  King's  Bench,  Lord  Kenyon  and  the  court  decided 
that  the  bare  folicitation  to  commit  a  crime  was  a  mifdemeanour, 
though  the  crime  was  not  committed. 

Voluntas  reputatur  pro  fa3o  is  illll  true,  both  in  treafon  and 
mifdemeanour ;  but  the  intention  in  both  muft  be  manifeilc(^.  r 
an  open  adl.*^  Men  cannot  be  punifhed  by  the  law  for  the  ti.  -3 

of  the  mind,  however  wicked  they  may  be  :  even  a  reibiiUK-i;  la 
commit  high  treafon,  evidenced  only  by  a  confefiion,  without  arrr 
attempt  to  carry  it  into  efFe6l,  is  not  punifhable  by  the  lav.  . 
England.  The  principle  of  thefe  cafes  is  well  illuilrated  by 
Lord  Coke,  who,  after  treating  of  iingle  combats  and  affrays,  fays, 
*'  if  any  fubjedl  challenge  another  to  fight,  this  is  alfo  an  offence, 
^'  before  any  combat  be  performed,  and  punifliable  by  law,  fcr 
^^  quando  aJiquld prohiheter^ prohlhetur  ef  omne^  per  quod  devejiiiur  ad 
f^  illudJ^  3  Injl\  158.  And  therefore  he  who  carries  the  challenge, 
knowing  that  it  is  a  challenge,  is  alfo  guilty  of  a  mifdemeanour :  and 
he  who  defignedly  attempts  to  provoke  another  to  fight  or  to  fend  a 
challenge  is  guilty  of  the  fame  offence. 

iz)  It  has  been  exprefsly  determined,  that  if  a  tenant  fet  fire 
j^o  the  houfe  of  his  landlord,  before  the  tenancy  expires,  he  is  not 
guilty  of  arfon.      Breemc'' s  Caff^  Leach^   195.  209, 

Lor4 
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2.  As  to  what  {hall  be  fald  to  be  a  hurning,  fo  as  to  amoun 
to  arfon,  a  bare  intent,  or  attempt  to  do  it,  by  aftually  fet 
ting  fire  to  an  houfe,  unlefs  it  abfoiutely  hunuy  does  not  fal 
withm  the  defcription  of  inccndit  et  combujfu ;  which  wer< 
words  neceiTary,  in  the  days  of  law-latin,  to  all  indiament. 
of  this  fort.  But  the  burning  and  confuming  of  any  part  ii 
fufficient;  though  the  fire  be  afterwards  extinguiflied " 
Alfo  it  muft  be  a  malicious  burning ;  otherwife  it  is  only  i 
trefpafs  :  and  therefore  no  negligence  ormifchance  amount; 
to  It.  For  which  reafon,  though  an  unqualified  perfon,  bj 
ihooting  with  a  gun,  happens  to  fet  fire  to  the  thatch  of  : 
houfe,  this  fir  Matthew  Hale  determines  not  to  be  felony 
contrary  to^the  opinion  of  former  writers '.  But  by  ftatuK 
6  Ann.  c.  3 1.  any  fervant,  negligently  fetting  fire  to  a  houf< 
or  out-houfes,  fliall  forfeit  joo/.  or  be  fent  to  the  houfe  o: 
corredionfor  eighteen  months;  in  the  fame  manner  as  tht 
Roman  law  directed,  «'^,j,  qui  mgligenter  ignes  apud  fe  ha- 
«'  buennt,  fujlihus  vd flagellis  cafdi  ^." 

3.  The  puniJJment  of  arfon  was  death  by  our  antieni 
Saxon  laws '.  And  in  the  reign  of  Edward  the  firft,  thi< 
fentence  was  executed  by  a  kind  of /«  talionis  :  for  the  in- 
cendiaries  were  burnt  to  death '^^^ :  as  they  were  alfo  by-the 
Gothic  conHitutions  ".  The  ftatute  8  Hen.  VI.  c.  6.  made 
the  wilful  burning  of  hoafes,  under  fome  fpecial  circum- 
ftances  therein  mentioned,  amount  to  the   crime  of  high 

*    1  Hawk.  p.  C.   106.  1   LL.  Ina,.  c.  7. 

s  t  Hal.  P.  C.  5S9.  m  Britt.  <•.  9. 

fc  iy.  I.  15.  4.  n  Siiernh.  de  jure  Coin. !.  3.  e.  6. 


But  the  43  Geo.  III.  c.  58.  enads  that  if  any  perfon  /hall 
wilfully  and  malicioufly  fet  fire  to  any  houfe,  out-houfe,  mill, 
warehoufe,  or  fhop,  whether  they  are  in  the  poffeffion  of  himfelf, 
or  of  any  other  perfon  with  intent  to  injure  or  defraud  his  majefty, 
any  of  his  fubjeds,  or  any  body  corporate,  he,  his  counfellor's, 
aiders,  and  abettors  fhall  be  guUty  of  felony  without  benefit  of 
clergy. 

5  treafon. 


Ch.  i5.  Wrongs.  22a 

treafon.     But  it  was  again  reduced  to  felony  by  the  general 

ucls  of  Edward VL  and  queen  Mary;  and  now   the  puniftir 

ment  of  all  capital  felonies  is  uniform,  namely,  by  hanging. 

The  offence   of  arfon    was  denied  the  benefit  of  clergy  by 

ftatute  21  Hen.  VIII.  c.  i.  but  that  ftatute  was  repealed  by 

I  Edw.  VL  c.  12.    and  arfon  was  afterwards  held   to    be 

oufted  of  clergy,  with  refpeft  to  the  principal  offender,  only 

by  Inference  and  deduaion  from  the  ftatute  4  &  5  P.  &  M,  [  223  ] 

C.4,  which  exprefsly  denied  it   to  the  acceffory  before  the 

fa£l  ^  5   though  now  it  is  exprefsly  denied  to  the  principal  in 

all  cafes  within  the  ftatute  9  Geo.  I.  c.  22^ 

II.  Burglary,  or  nofturnal  houfebreaking,  btirgi  latra- 
inlum^  which  by  our  antient  law  was  called  hamefeckefty  as  it 
is  in  Scotland  to  this  day,  has  always  been  looked  upon  as 
a  very  heinous  offence  :  not  only  becaufe  of  the  abundant 
terror  that  it  naturally  carries  vv^ith  it,  but  alfo  as  it  is  a 
forcible  invafion  and  difturbance  of  that  right  of  habitation 
which  every  individual  might  acquire  even  in  a  ftate  of 
nature  ;  an  invafion,  Vv^hlch  in  fuch  a  ftate  would  be  fure  to 
be  puniihed  with  death,  unlefs  the  affailant  were  the  ftrongen 
But  in  civil  fociety,  the  laws  alfo  come  in  to  the  affiftance  of 
the  weaker  party  :  and,  befides  that  they  leave  him  this  na- 
tural right  of  killing  the  aggreffor,  if  he  can,  (as  v/as  fhewu 
in  a  former  chapter  p,)  they  alfo  protefl  and  avenge  him,  in 
cafe  the  might  of  the  affailant  is  too  powerful.  And  the 
law  of  England  has  fo  particular  and  tender  a  regard  to 
the  imm.unity  of  a  man's  houfe,  that  it  ftyies  it  his  caftle, 
snd  will  never  fuffer  it  to  be  violated  with  impunity  :  agree- 
ing herein  with  the  fentlments  of  antient  Rome,  as  expreffed 
in  the  words  of  Tully  ^  j  '^  quid  enim  fanciius^  quid  omni  re-- 
^^  ligione  mimitiusy  quam  domtis  tiniufcujufqiie  civiiim  f^  For 
this  reafon  no  outward  doors  can  in  general  be  broken  open 
to  execute  any  civil  procefs  ;  though,  in  criminal  caufes,  the 
public   fafety   fuperfedes   the  private.     Hence   alfo  in  part 


c  Ti  Rej^.  35.     2HalP.  C.  34/6.  p  See  pag.  180. 

47.     Foltcr.   336.  q  prodivno,  41. 


arifes 
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arifes  the  animadverfion  of  the  law  upon  eaves-dropp! 
nufancers^  and  incendiaries  :  and  to  this  principle  it  m 
be  afTigned,  that  a  man  may  affemble  people  together  la 
fully  (at  leaft  if  they  do  not  exceed  eleven)  without  dan 
of  raifing  a  riot,  rout,  or  unlawful  aflembly,  in  order  to  p 
te6i  and  defend  his  houfe  j  which  he  is  not  permitted  to 
in  any  other  cafe'. 

[  ^H  1  The  definition  of  a  burglar,  as  given  us  by  fir  Edw; 
Coke%  is  "  he  that  by  night  breakcth  and  entcreth  int^ 
"  manfion-houfe,  with  intent  to  commit  a  felony."  In  t 
definition  there  are  four  things  to  be  confidered  ;  the  //* 
the  p/acey  the  manner ^  and  the  intent. 

1.  The  time  mud  be  by  night,  and  not  by  day  :  for 
the  day  time  there  is  no  burglary.  We  have  feen^  in  i 
cafe  of  ju'lifiable  homicide,  how  much  more  heinous 
laws  made  an  attack  by  night,  rather  than  by  day;  allowing  1 
party  attacked  by  night  to  kill  the  afTailant  with  impuni 
As  to  what  is  reckoned  night,  and  what  day,  for  this  pi 
pofe  :  antiently  the  day  was  accounted  to  begin  only  at  fu 
lifing,  and  to  end  immediately  upon  fun-fet  \  but  the  bet 

^  opinion  feems  to  be,  that  if  there  be  daylight  or  crepufaiL 
enougli,  begun  or  left,  to  difcern  a  man's  face  withal,  it 
no  burglary".  But  this  does  not  extend  to  moonlight ;  J 
then  many  midnight  burglaries  would  go  unpunifhed  :  a 
befides,  the  malignity  of  the  offence  does  not  fo  prope; 
r.rife  from  its  being  done  in  the  dark,  as  at  the  dead 
night  i  when  all  the  creation,  except  beafls  of  prey,  are 
reft ;  when  fleep  has  difarmed  the  owner^  and  rendered  ] 
f^aftle  defencelefs, 

2.  As  to  the//^r^.     It  muft  be,  according  to  fir  Edwa 
Coke's  definition,  in  a  7nanJion-A\ovSt ;  and  therefore  to  i 

'THa!   P.C.54^  ,3   j^^    .^^      ^   ^^,^    ^    ^ 

^^"^•^-  iHawk.F.CMoi. 

^  See  pa?.  iSo,  igi.  '  . 
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count  for  the  reafon  why  l^reaking  open  a  church  Is  bur- 
glary, as   it   undoubtedly  is,  he  quaintly  obferves  that  it  is 
ilomus  rnanfionalh  Dei"^,     But  it   does   not   feem  abfolutely 
neceiTary  that  it  fhoiild  in  ail  cafes  be  a  manfion-houfe  ;  for 
it  may  alfo  be  committed  by  breaking  the  gates  or  walls  of 
a  to^un   in    the  night  ^;   though  that  perhaps   fir    Edward 
Coke  would  have  called  the  manfion-houfe  of  the  garrifon 
or  corporation.     Speiman  defines  burglary  to  be,  ''  noBAir- 
*^   na  diruptio  al'iciijiis  hahitacuU^    vel  ecclefiae^  etiam  murorum  r   .^n  r  1 
*'  pcriarumve  biirgiy  ad  felofiiani  perpetranda}!!^     And  there- 
fore v/e  may  fafeiy  conclude,  that  the  requifite  of  its  being 
domtis  manf.ojiaUs  is  only  in  the  burglary  of  a  private  houfe  : 
which  is   the   moil  frequent,  and  which  it  is  indifpenfably 
neceflary  to  form  its  guilt,  t:*at  it  muft  be  in  a  manfion  or 
dwclling-hcufe.     For  no   diflant  barn,  warehoufe,    or  the 
like,  are   under  the  fame  privileges,  nor  looked  upon  as  a 
man's  caftle  of  defence  :  nor  is  a  breaking  open  of  houfes 
wherein  no  man  refides,  and  which  therefore  for   the  time 
being  are  not  manfion-houfes,  attended  with  the  fame  cir- 
cumflances  of  mndnight  terror.     A  houfe  however,  wherein 
a  man  fometimes  refides,  and  which  the  owner  hath  only 
left  for  a  fliort   feafon,  a7n7no  rcvertendiy  is   the  objeft  of 
burglary ;  though  no  one  be  in  it  at  the  time  of  the  fa£t 
committed^.     And   if   the  barn,  flable,  or  warehoufe,  be 
parcel  of  the  manfion-houfe  and  within  the  fame  commiOn 
fenced,  though  not  under  the  fa^ne  roof  or  contiguous^  a 
burglary  may  be  committed  therein  j  for  the  capital  houfe 
proteds  ^nd  privileges  all  its  branches  and  appurtenants,   if 
within  the  curtilage  or  hcme-ftall^  (3).     A  chamber  in  a 

V  3  in(}.  64.  ^  ^^'  CarUind,  P.    16  Geo.  Ill,  by 

w  Spe]m.  Glnfp.  t.  Burglary,  i  Hawk,  all  the  judges. 
p  C.  103.  ^  I  Hal.  R  C.  558.   I  Hawk.  P.  C, 

X   I  HaL  P,  C.  566.     FolV.  77.  IC4' 


(?)  Where  a  houfe  is  built,  purchafed,  or  rented,  and  is  under 
repairs,  oris  making  ready  for  the  reception  of  the  owner's  family, 
UQ  ,bnr<Tlary  can  be  cpmmitted  in  it,  until  the  owner,  or  fome  paH 

of 
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college  or  an  inn  of  court,  where  each  Inhabitant  hatli 
diftinft  property,  is,  to  all  other  purpofes  as  well  as  thi 
the  manfion-lioufe  of  the  owner ^.  So  alfo  is  a  room  < 
lodging,  in  Rny  private  houfe,  tlie  manfion  for  the  tin 
being  of  the  lodger  ;  if  the  owner  doth  not  himfclf  dwell 
the  houfe,  or  if  he  and  the  lodger  enter  by  different  ou 
ward  doors.  But,  if  the  owner  himfelf  lies  in  the  houf 
and  hath  but  one  outward  door  at  which  he  and  his  lodge 
enter,  fuch  lodgers  feem  only  to  be  immates,  and  all  the 
apartments  to  be  parcel  of  the  one  dwelling-houfe  of  tl 
owner^.  Thus  too  the  houfe  of  a  corporation,  inhabit( 
in  feparate  apartments  by  the  officers  of  the  body  corporat 
is  the  manfion -houfe  of  tlie  corporation,  and  not  of  the  r 
fpe£live  officers^.  But  if  I  hire  a  (hop,  parcel  of  anoth 
man's  houfe,  and  work  or  trade  in  It,  but  never  lie  there 
C  2^6  lit  is  no  dweliing-houfe,  nor  can  burglary  be  committe 
therein :  for  by  the  leafe  it  is  fevered  from  the  reft  of  tl 
houfe,  and  therefore  is  not  the  dw^elling-houfe  of  him  wl 
occupies  the  other  part  ^  neither  can  I  be  faid  to  dwc 
therein,  when  I   never  he   there^   (4).     Neither   can  bu 

»   r  Hal.  p.  C.  556.  c  Fofter.  38,  39. 

b  Kel.  84.     1  Hal.  P.  C\  SS^-  ^   i  Hal.  P.  C.  558. 


of  his    family,   goes  to  inhabit   it.     Lyon^s    Cafe,    Leach,    16 
Thompfon^s  Cafe,  IhuL  893. 

Where  an  out-houfe  was  feparated  from  the  dwelling-houfe  I 
an  open  pafTage  eight  feet  wide,  but  not  connedled  with  tl 
dwelUng-houfe  by  any  fence  inclofnig  both,  the  judges  we 
unanimoufly  of  opinion  that  this  was  not  part  of  the  dwelling 
houfe,  and  that  no  burglary  could  be  committed  in  it.  Garland 
Cafe,  Leach,  151.  But  it  had  been  long  before  decided^  tha 
where  fuch  an  out -houfe  was  connedled  with  the  dwelling-hou 
only  by  a  pale  which  reached  betwixt  them,  burglary  might  X 
committed  in  it.     Cafile^s  Cafe,  i  Hale,  558. 

Burglary  may  be  committed  by  breaking  into  a  college  butten 

which  muft  be  Hated  to  be  the  manfion-houfe  of  the  mafter,  fellow 

and  fcholars'f)f  the  college.  2  Eajl.  P,  (7.501: 

^'(4)  But  where  a  fliop  was  rented  withfome  of  the   apartment 

of  a  houfc;  it  was  held  that  the  fnop  was  ftillpart  of  the  dwellino 

houfe 
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;]ary  be  committed  in  a  tent  or  booth  erefted  in  a  market  or 
*"iir;  though  the  owner  may  lodge  therein*^:  for  the  law- 
regards  thus  highly  nothing  but  permanent  edifices;  ahoufe, 
or  cliurch,  the  wall  or  gate  of  a  town  ;  and  though  it  may 
be  the  choice  of  the  owner  to  lodge  in  fo  fragile  a  tenement, 
yet  his  lodging  there  no  more  makes  it  burglary  to  break  it 
open,  than  it  would  be  to  uncover  a  tilted  waggon  in  the 
fame  circumftances. 

3.  As  to  the  manner  of  committing  burglary:  there  mufl  be 
both  a  breaking  and  an  entry  to  complete  it.  But  they  need 
not  be  both  done  at  once  :  for,  if  a  hole  be  broken  one  night, 
and  the  fame  breakers  enter  the  next  night  through  the  fame, 
they  are  burglars^'.  There  mud  in  general  be  an  adlual 
breaking;  not  a  mere  legal  clan f urn f regit ^  (by  leaping  over 
invlfible  ideal  boundaries,  which  may  conftitute  a  civil  tref- 
pafs,)  but  a  fubftantiai  and  forcible  irruption.  As  at  leaft 
by  breaking,  or  taken  out  the  glafs.  of,  or  otherwife  open- 
ing, a  window :  picking  a  lock,  or  opening  it  with  a  key ; 
nay,  by  lifting  up  the  latch  of  a  door,  or  unloofmg  any  other 
faftening  which  the  owner  has  provided.  But  if  a  perfou 
leaves  his  doors  or  windows  open,  it  is  his  own  folly  and 
negligence,  and  if  a  man  enters  therein,  it  is  no  burglary  : 
yet,  if  he  afterwards  unlocks  an  inner  or  chamber  door,  it 
is  fo-  (5).  But  to  come  down  a  chimney  is  held  a  burglarious 

e  I  Hawk,  P.  C.  104.  g  I  Hal.  P.  0.553^ 

f  I  Hal.  P.  C.553. 


lioufe,  and  that  burglary  might  be  committed  in  it,  as  the  houfe 
of  the  landlord.      Gihfon'^  Cafe^  Leach,  287. 

Where  it  muil  be  laid  in  the  indidment  to  be  the  dwelling-houfe 
of  the  landlord,  if  he  break  open  the  apartments  of  his  lodgers 
and  inmates,  and  Ileal  their  goods,  it  is  larceny,  but  not  bur- 
glary, for  a  man  eannot  be  guilty  of  burglary  in  his  ov/n  houfe. 
Kel  84. 

(5)  It  will  be  burglary  to  unlatch  an  inner  door  with  a  felonious 
intent,  and  whatever  would  be  a  breaking  of  an  outer  door,  will 

alfo 
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entry  ;  for  that  is  ns  much  clofed,  as  the  nature  of  thin; 
will  permit^.  3o  alio  to  knock  at  the  door,  and  upon  ope: 
ing  it  to  ru(h  in,  with  a  felonious  intent ;  or,  under  pr 
tence  of  taking  lodgings,  to  fall  upon  the  landlord  and  re 
him  ;  or  to  procure  a  conftable  to  gain  admittance,  in  ord 
to  fearch  for  traitors,  and  then  to  bind  the  conftable  ar 
rob  the  houfe  ;  all  thefe  entries  have  been  adjudged  burgl 
£  227  ]  i^ious,  though  there  was  no  aftual  breaking  :  for  the  la 
will  not  fufter  itfelf  to  be  trifled  with  by  fuch  evafions,  c 
pecially  under  the  cloke  of  legal  procefs'.  And  fo,  if 
fervant  opens  ar^d  enters  his  mafter's  chamber-door  with 
felonious  defign  :  or  if  any  other  perfon  lodging  in  the  far 
houfe,  or  in  a  public  /inn,  opens  and  enters  another's  doc 
with  fuch  evil  intent ;  it  is  burglary.  Nay,  if  the  fervant  co 
fpires  with  a  robber,  and  lets  him  into  the  houfe  by  night,  tl 
is  burglary  in  both^ :  for  the  fervant  is  doing  an  unlawful  a^ 
and  the  opportunity  afforded  him,  of  doing  it  with  greater  eai 
rather  aggravates  than  extenuates  the  guilt.  As  for  the  e 
j:ry,  any  the  lead  degree  of  it,  with  any  part  of  the  bod 
or  with  an  inftrument  held  in  the  hand,  is  fufficient  ;  as, 
ftep  over  the  threfliold,  to  put  a  hand  or  a  hook  in  at  a  windc 
to  draw  out  goods^  or  a  piflol  to  demand  one's  money,  a 
all  of  them  burglarious  entries^  (6).     The  entry  may 

^  1  Hawk,  P.  C,  102.  I  Hal.  P.  C.     i  Hawk.  P.  C.  lo^ 
55^-  '  J  HmI.  p.  C.  555.     1  Hawk.  P. 

»  1  Hawk.  P.  C.  102.  103.    Folh  xo8. 

k  Stra.    881.       I   Hal.  P.  C.    553. 


alfo  be  a  breaking  of  an  inner  door  to  conllitute  burglary.  S 
2  EaJ.  P.  C.  488. 

But  it  does  not  fecm  to  be  burglary  to  break  the  doors  of  cu 
boards,  preffes,  and  clofets^     Ibid. 

(6)  In  a  cafe  where  a  door  had  been  bored  through  by  an  i 
ftrument,  called  a  centre-bit^  the  end  of  which  mull  have  per 
trated  beyond  the  internal  furface  of  the  door,  it  was  held  tli 
this  was  not  a  fufficient  entry  to  conftitute  a  burglary.  When  t 
infertion  of  an  inflrument  amounts  to  a  burglarious  entry,  the  i 
ftrument  mufl  be  of  fuch  a  nature  as  is  calculated  to  effeft  the  i 

tend 
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before  the  breaking,  as  well  as  after  :  for  by  ftatute  12  Ann, 
c.  7.  if  a  perfon  enters  into  the  dwelling-houfe  of  another, 
without  breaking  in,  either  by  day  or  by  night,  with  intent 
to  commit  felony,  or,  being  in  fuch  houfe,  ihall  commit 
any  felony ;  and  (hall  in  the  night  break  out  of  the  fame, 
this  is  declared  to  be  burglary  ;  there  having  before  been 
different  opinions  concerning  it  :  lord  Bacon^"  holding  the 
affirmative,  and  fir  Matthev^  Hale"  the  negative.  But  it 
is  univerfally  agreed,  that  there  mud  be  both  a  breaking, 
cither  in  fa6l  or  by  implication,  and  alfo  an  entry,  in  or- 
der to  complete  the  burglary. 

4.  As  to  the  intent ;  it  is  clear,  that  fuch  breaking  and 
entry  muft  be  with  a  felonious  intent,  otfcerwife  it  is  only  a 
trefpafs.     And  it  is  the  fame,  whether  fuch  intention  be 
actually  carried   into  execution,  or   only   demonftrated  by 
fome  attempt  or  overt  a£t,  of  which  the  jury  is  to  judge. 
And  therefore   fuch  a  breach  and  entry  of  a  houfe  as  has 
been  before  dcfcribed,  by  night,   with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  other  felony,  is  burglary ;  [  ^^3  1 
whether  the  thing  be  adtually  perpetrated  or  not.    Nor  does 
it  make  any  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  fo  by  ftatute  -,  fince  that  ftatute, 
which  makes  an  offence  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law^. 

Thus  much  for  the  nature  of  burglary  ;  which  is  a  felony 
at  common  law,  but  within  the  benefit  of  clergy.     The 

ni  Elem.  ^S-  *  i  Hawk.  P.  C.  105^ 

«  I  Hal.  P.  C.  554.  ' 


tended  felony  after  the  breaking  is   completed.     Hughes^ s  Cafc^ 
Leach ^  313. 

But  the  prifoner  in  that  cafe  being  acquitted  of  burglary,  was 
afterwards  profecuted  for  a  mifdemeanor  in  attempting  to  commit 
burglary. 

Vol.  IV.  U  ftatutes 
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ftatutes   however  of  i  Edw.  VL  c.  12.  and  18  Eliz.  c. 
take  ?.way  clergy  from  the  principals,  and  that  of  3  &  4  V 
&  M.  c.  9.  from  all  abettors  and  acceflbries  before  the  fa6l 
And,    in  like  manner,  the  laws  of  Athens,  which  punifli* 
no  fimple  theft  with  death,  made  burglary  a  capital  crime 

P  Biirgiiaiy  in  any  houfe  belonging  to  f(  lony,  ;ind  j-^uniOiffd  wiih  trflnfportali 

tlie  plate  glafs  company,  with   intent  to  for  f even  yf^nrs. 
fteal  the  ftock  or  utenfils,  is   by  (iatute  ^   Pott.  Antiq.  b.  i.  c  26. 

13  Geo.  ill.  r.  3?..  •■Jecl.i'ed  \o  be  fugle 
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Chapter  the  seventeenth. 

OP     OFFENCES     against     PRIVATE 
PROPERTY. 


^  i^HE  next  and  laft  fpecies  of  offences  aga^inft  private  fub- 
-^  je£ts,  are  fuch  as  more  immediately  affefl  their  proper- 
ty. Of  which  there  are  two,  which  are  attended  with  a 
breach  of  the  peace ;  larciny^  and  malicious  mi/chief:  and 
one,  that  is  equally  injurious  to  the  rights  of  property,  but 
attended  with  no  a£):  of  violence  ;  which  is  the  crime  of 
forgery.     Of  thefe  three  in  their  order. 

I.  Larciny,  or  thefty  by  contraftion  for  latrociny,  latro^ 
ciniumy  is  diftinguifhed  by  the  law  into  two  forts  ;  the  one 
cA\tdi  fimple  larciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumftance  \  and  mixed  or  compound  larclny, 
which  alfo  includes  in  it  the  aggravation  of  a  taking  from 
one's  houfe  or  perfon. 

And,  firft,  oif.mple  larciny  :  which,  when  it  is  the  fteal- 
ing  of  goods  above  the  value  of  twelvepence,  is  called  grand 
larciny  ;  when  of  goods  to  that  value,  or  under,  is  petit  lar- 
ciny :  offences,  which  are  confiderably  diftinguifhed  in  their 
punifhment,  but  not  otherwife.  I  fliall  therefore  firft  con- 
fider  the  nature  of  fimple  larciny  in  general  •,  and  then  {hall 
obferve  the  different  degrees  of  punifliment  inflicled  on  its 
two  fevcral  branches. 

Simple  larciny  then  is  ^^  the  felonious  taking,  and  car- 
•^  rying  away,  of  the  perfonal  goods  of  another."    This  of- 

U  %  fence 
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fence  certainly  commenced  then,  whenever  it  was,  that  the 
bounds  of  property,  or  laws  of  ineum  and  iitum^  were  efta- 
blifhed.  How  far  fuch  an  offc^nce  can  exiit  in  a  ftatc  of 
nature,  where  all  things  are  held  to  be  common,  is  a  queftion 
that  may  be  folved  with  very  little  difficulty.  The  diflurb- 
ance  of  any  individual,  in  the  occupation  of  what  he  has 
feifed  to  his  prefent  ufe,  feems  to  be  the  only  offence  of  this 
kind  incident  to  fuch  a  ftate.  But,  unquefllonably,  in  fe- 
cial communities,  when  property  is  eftabiifiied,  the  neceffity 
whereof  we  have  formerly  feen%  any  violation  of  that  pro- 
perty is  fubje£l  to  be  puniflied  by  the  lawsof  fociety:  though 
how  mx  that  punifiimcnt  fliould  extend,  is  matter  of  confi- 
derable  doubt.  At  prefent  v/e  will  examine  the  nature  of 
theft,  or  larciny,  as  laid  dov/n  in  the  foregoing  definition. 

I.  It  mud  be  a  tnkir.rr.  This  implies  the  confent  of  the 
owner  to  be  wanting„  Therefore  no  delivery  of  the  goods 
from  the  ov/ner  to  the  offender,  .upon  trufl,  can  ground  a 
larciny.  As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him  y  or,  if  I  fend  goods  by  a  cani:r,  and  he  carries  them 
away;  thefe  are  no  larcinies^  (1).     But  if  the  carrier  opens 

>  See  Vol.  II.  pag.  S,  cSV.  b    i  H.J.  P.  C.  504. 

(  I )  But  it  is  now  fully  eilabliflied,  that  in  all  cafes  where  horfes 
or  carnages  are  hired  and  are  never  ret'irned,  if  the  jury  are  of 
opinion  from  the  circumllances  that  the  perfons  to  whom  they  are 
delivered  intended  at  the  time  of  hiring  never  to  rcilore  them,  or 
that  the  intention  to  Ileal  them  or  convert  them  to  their  own  ufe 
exifted  in  their  minds  at  the  time  they  gained  pofTeffion,  they  are 
guilty  of  felony.  Pear's  caje^  and  Major  Seniplc's  cafcy  Leachy  1 89 
&  327*  And  where  a  perfon  hires  a  horfe  for  a  particular  time, 
or  to  go  a  fpeciiic  journey,  and  after  complying  with  the  terms 
of  the  ipecial  agreement  fells  it,  his  poffeiTion  being  then  unfup- 
ported  by  any  privity  of  contradl  or  confent  of  the  owner,  he  is 
held  to  be  guilty  of  felony.  lb.  And  it  is  now  generally  held, 
that  if  the  pofiefiion  of  property  is  obtained  by  any  contrivance 
antmo  furandiy  as  by  pretending  to  find  a  valuable  ring,  cutting 
cards,  or  laying  wagers,  or  by  undertaking  to  exchange  a  note  into 
cafh,  or  gold  into  filver,  it  amounts  to  felony.  See  the  refpedlive 
cafes  ©f  Paich^  HorneVi  and  Atcklcs^  in  Leach,  206.  226.  239. 

I  But 
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a  bale  or  pack  of  goods,  or  pierces  a  vefiel  of  wine,  and  takes 
away  part  thereof,  or  if  he  carries  it  to  the  place  appointed, 
and  afterwards  takes  av/ay  tlie  whole,  thefe  are  larcinies^  : 
for  here  the  a?iimus  farandi  Is  manifeft  ;  fmce  in  che  firft  cafe 
he  had  otherwife  no  inducement  to  open  the  goods,  and  in 
the  fecond  the  trull  was  determined,  the  delivery  having 
taken  its  effea  (2).  But  bare  non-delivery  fhall  not  of  courfe 
be  intended  to.arife  from  a  felonious  defign  \  fince  that  m?y 
happen  from  a  variety  of  other  accidents.  Neither  b,  t^ j 
common  law  was  it  larciny  in  any  fervant  to  run  awav  with 
the  goods  committed  to  him  to  keep,  but  only  a  b  each  of 
civil  truft  (3).     But  by  ftatute  33  Hen.  VI.  c.  i.  the  fervants 

c  3  Infl.  107. 


But  where  the  fale  of  a  horfe  or  any  other  article  is  complete, 
and  pofTeiTion  is  delivered  to  the  buyer,  who  rides  away  with  the 
horfe,  or  carries  off  the  article,  without  paying  for  it,  no  felony 
is  committed.  For  the  property  as  well  as  pofTeffion  is  in  that 
cafe  parted  with,  and  the  owner  is  defrauded  not  of  the  horfe  or 
article,  but  only  of  it's  price,  and  he  has  his  remedy  by  an  aftion 
to  recover  it.     Harvey^ s  cafe^  Leach,  528. 

(2)  It  has  been  decided,  that  if  a  parcel  is  left  by  accident  in  a 
hackney  coach,  and  the  coachman  inilead  of  refloring  it  to  the 
owner,  opens  it  and  embezzles  part  of  it's  contents,  he  is  guilty  of 
larciny.      Wynne* s  cafe.  Leach,  320. 

(3)  In  moft  cafes  the  judges  had  determined  that  the  property 
of  the  mafter  dehvered  by  him  into  the  charge  and  care  of  the 
fervant  ftiil  remained  in  the  pofTeffion  of  the  mailer,  and  if  it  was 
embezzled  by  the  fervant  or  converted  to  his  ufe,  he  was  guilty 
of  felony.  But  to  remove  doubts  which  had  exifted  refpeding 
embezzlements  by  merchants'  and  bankers'  clerks,  it  was  en- 
abled by  the  39  Geo.  III.  c.  %^.  that  if  any  fervant  or  clerk 
fhould  by  virtue  of  his  employment  receive  any  money,  bills,  or 
any  valuable  fecurity,  goods,  or  effeds,  in  the  name,  or  on  the 
account,  of  hLs  mailer  or  employer,  aud  ihould  afterwards  em- 
bezzle any  part  of  the  fame,  he  fhall  be  deemed  to  have  feloni- 
oufly  ilolen  the  fame,  and  fhould  be  fubjed  to  tranfportation  for 
any  term  not  exceeding  fourteen  years. 

U3  When 
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of  perfons  deceafed,  accufed  of  embezzling  their  mafter' 
goods,  may  by  writ  out  of  chancery  (iffued  by  the  advice  o 
[  231  ]  the  chief  juftices  and  chief  baron,  or  any  two  of  them)  an( 
proclamation  made  thereupon,  be  fummoned  to  appear  per 
fonally  in  the  court  of  king's  bench,  to  anfwer  their  maftcr' 
executors  in  any  evil  fuit  for  fuch  goods  ;  and  fliall,  on  dc 
fault  of  appearance,  be  attainted  of  felony.  And  by  ftatut 
21  Hen.  VIII.  c.  7.  if  any  fervant  embezzles  his  mafter 
goods  to  the  value  of  forty  (hillings,  it  is  made  felony 
except  in  apprentices,  and  fervants  under  eighteen  years  ok 
But  if  he  had  not  the  pofleflion,  but  only  the  care  and  over 
fight  of  the  goods,  as  the  butler  of  the  plate,  the  (hepherd  c 
(heep,  and  the  like,  the  embezzling  of  them  is  felony  j 
common  law'^.  So  if  a  gueft  robs  his  inn  or  tavern  of 
piece  of  plate,  it  is  larciny  -,  for  he  hath  not  the  poflefTio 
delivered  to  him,  but  merely  the  ufe%  and  fo  it  is  declare 
to  be  by  ftatute  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs  awa 
with  the  goods  from  his  ready  furnlrtied  lodgings.  Undc 
fome  circumftances  alfo  a  man  may  be  guilty  of  felony  i 
taking  his  own  goods  :  as  if  he  fleals  them  from  a  pawi 
broker,  or  any  one  to  whom  he  hath  delivered  and  entrufte 
them,  with  intent  to  charge  fuch  bailee  with  the  value ;  ( 
if  he  robs  his  own  meffenger  on  the  ro;^d,  with  an  intent  t 
charge  the  hundred  with  the  lofs  according  to  the  ftatute  < 
Winchefter^  ^ 

2.  There  mud  not  only  be  a  taking,  but  a  carryifig  awa) 
cepH  et  a/port avit  was  the  old  law-latin,  A  bare  remov 
from  the  place  in  which  he  found  the  goods,  though  tl 

&   I  Hal.  P.C.  506.  '  Foft.  123,  124. 

«  I  Hawk,  P.  C.  90. 


When  fervants  are  conviaed  of  robbing  their  mafters,  as  tl 
fecurity  of  families  fo  much  depends  upon  their  honefty,  and 
the  violation  of  the  confidence  repofed  in  them  is  a  high  aggi 
vation  of  the  crime,  they  are  always  punifhed  with  the  utmc 

rigour  which  the  law  admits. 

thi< 
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thief  does  not  quite  make  off  with  them,  is  a  fufRcient  afpor- 
tation,  or  carrying  away.  As  if  a  man  be  leading  another's 
horfe  out  of  a  clofe,  and  be  apprehended  in  the  fa£l ;  or  if 
a  gueft,  fteahng  goods  out  of  an  inn,  has  removed  them  from 
his  chamber  down  flairs  ;  thefe  have  been  adjudged  fufhcient 
carryings  away,  to  conftitute  a  larciny^.  Or  if  a  thief,  in- 
tending to  fteal  plate,  takes  it  out  of  a  cheft  in  which  it  was, 
and  lays  it  down  upon  the  floor,  but  is  furprized  before  he 
can  make  his  efcape  with  it ,  this  is  larciny^  (4). 

3.  This  taking,  and  carrying  away,  muft  alfo  ht  felo^  [  23^  ] 
niotis ;  that  is,  done  animo  funrndi :  or,  as  the  civil  law  ex-. 
prefles  it,  lucri  caufa\  This  requlfite,  befides  excufmg  thofe 
who  labour  under  incapacities  of  mind  or  will,  (of  whom 
we  fpoke  fufEciently  at  the  entrance  of  this  book^,)  indemni- 
fies alfo  mere  trefpaflers,  and  other  petty  offenders.  As  if 
a  fervant  takes  his  mafter's  horfe,  without  his  knowledge3 
and  brings  him  home  again  :  if  a  neighbour  takes  another's 
plough,  that  is  left  in  the  field,  and  ufes  it  upon  his  own 


e  3  Infl-.  io?5  109,  ^  Inf^.  4.  i.i» 

^  I  Hawk.  P.  C.  93.  Ic  See  pag.  20, 


(4)  If  a  purfe  is  tfed  to  the  pocket  by  a  ftring,  or  goods  to  a 
counter  in  a  fliop,  and  the  purfe  is  taken  out  of  the  pocket,  or 
the  goods  from  the  counter,  yet  the  larciny  is  not  complete,  if 
the  firing  remain  unbroken.     2  Eajl,  P.  C.  §^6. 

But  where  a  man  fnatchecj  an  ear-ring  from  a  lady^s  ear,  and 
afterwards  dropped  it  in  her  hair,  it  was  held  a  fufficient  carrying 
away  to  conftitute  a  rebbery.  Lapier'^s  cafe^  Leach ^  264.  The 
removal  of  a  parcel  from  one  end  of  a  waggon  to  the  other,  with 
an  intent  to  fteal,  amounted  to  a  larciny.  Hid,  204.  But  where  a 
bale  of  goods  was  raifed  and  placed  upon  it's  end  in  a  perpendicu- 
lar pofture,  this  v/as  thought  not  to  be  a  fufficient  canying  away, 
there  not  being  a  complete  removal  from  the  fpace  it  before  occu- 
pied. Ibid.  And  where  a  man  was  ftopped  and  ordered  by  the 
prifoner  to  put  down  upon  the  gro\m4  a  parcel,  wliich  he  wa§ 
carrying,  but  which  the  prifoner  did  not  afterwards  take  up,  this 
was  held  not  a  fufficient  afportation  to  complete  the  crime  of  rob* 
bery.     FarrePs  (afe^  Ibid,  266. 

U  4  land. 
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land,  and  then  returns  it :  if,  under  colour  of  arrear  of  rem 
where  none  is  due,  I  diftrein  another's  cattle,  or  feife  them 
all  thefe  are  mifdemefnors  and  trefpaffes,  but  no  felonies' 
The  ordinary  difcovery  of  a  felonious  intent  is  where  th 
party  doth  it  clandeftinely  ;  or,  being  charged  with  the  fac^ 
denies  it.  But  this  is  by  no  means  the  only  criterion  of  crimi 
nality  :  for  in  cafes  that  may  amount  to  larciny  the  variety  o 
c'rcumftances  is  fo  great,  and  the  complications  thereof  f 
mingled,  that  it  is  ImpofTihle  to  recount  all  ihofe,  which  ma 
evidence  a  felonious  intent,  or  animum  fur  audi :  v/herefor 
they  muil  be  left  to  the  due  and  attentive  confideration  o 
the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  muft  be  0 
the  perfonal  goods  of  another  :  for  if  they  are  things  rea/y  or  fa 
vour  of  the  realty,  lar  iny  at  the  common  law  cannot  b( 
committed  of  them.  Lands,  tenements,  and  hereditament 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  b( 
taken  and  c^irried  away.  And  of  things  likewife  that  ad 
here  to  the  freehold,  as  corn,  grafs,  trees,  and  the  like,  o: 
lead  upon  a  houfe,  no  larciny  could  be  committed  by  th( 
rules  of  the  common  law  ;  but  the  feverance  of  them  was 
and  in  many  things  is  dill,  merely  a  trcfpafs  which  de- 
pended on  a  fubtilty  in  the  legal  notions  of  our  anceftors 
Thefe  things  were  parcel  of  the  real  eftate ;  and  therefore 
while  they  continued  fo,  could  not  by  any  poflibility  be  the 
fubjeit  of  theft,  being  abfolutely  fixed  and  immoveable"^. 
[  233  ]  And  if  they  were  fevered  by  violence,  fo  as  to  be  changed 
into  moveables  ;  and  at  the  fame  time,  by  one  and  the  fame 
continued  aft,  carried  off  by  the  perfon  who  fevered  them  ; 
they  could  never  be  faid  to  be  taken  f^om  the  proprietor^  in 
this  their  newly  acquired  ftate  of  mobility,  (which  is  efTen- 
tial  to  the  nature  of  larciny,)  being  never,  as  fuch,  in  the 
a£l:ual  or  conllrudive  poffeflion  of  any  one,  but  of  him  who 
committed  the  trefpafs.  He  could  not  in  flridlnefs  be  faid 
to  have  taken  what  at  that  time  were  the  perfonal  goods 

'  I  Hal,  R  C.  509.  m  See  \q\  II,  p.  16. 

of 
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of  another,  fince  the  very  aft  of  taking  was  what  turned 
them  into  perfonal  goods.  But  if  the  thief  fevers  them  at 
one  time,  whereby  the  trefpafs  is  completed,  and  they  are 
converted  into  perfonal  chattels,  in  the  conftruftive  pofleffioa 
of  him  on  whofe  foil  they  are  left  or  laid ;  and  come  again 
at  another  time,  when  they  are  fo  turned  into  perfonalty,  and 
takes  them  away  \  it  is  larciny  :  and  fo  it  is,  if  the  owner^ 
or  any  one  elfe,  has  fevered  them".  And  now  by  the 
ftatute  4  Geo.  II.  c.  /\%.  to  fteal,  or  rip,  cut  or  break,  with 
intent  to  fteal,  any  lead,  or  iron  bar,  rail,  gate,  or  palifado> 
fixed  to  a  dwelling-houfe  or  out-houfe,  or  in  any  court  or 
garden  thereunto  belonging,  or  to  any  other  building,  is 
made  felony,  liable  to  tranfportation  for  feven  years  ;  and  to 
fteal,  damage,  or  deftroy  underwood  or  hedges,  and  the 
like,  to  rob  orchards  or  gardens  of  fruit  growing  therein^ 
to  fteal  or  otherwife  deftroy  any  turnips,  potatoes,  cabbages, 
parfnips,  peafe,  or  carrots,  or  the  roots  of  madder  when 
growing,  are  °  puniftiable  criminally,  by  whipping,  fmall 
fines,  imprifonment,  and  fatisfaftion  to  the  party  wronged, 
according  to  the  nature  of  the  offence  (5).  Moreover,  the 
ftealing  by  night  of  any  trees,  or  of  any  roots,  ftirubs,  or 
plants  to  the  value  of  5  s.  is  by  ftatute  6  Geo.  III.  c.  36, 
made  felony  in  the  principals,  aiders,  and    abettors,  and  in 

a  3  Infl.  109.     I  Hal.  P.  C.  1 10,  c.  2.  31  Ceo  il.  c.  35.  6  Geo  III.  c.  48. 

oStat.  43  tliz.   c.  7.       15  Car.  II.     9  Geo.  ill.  c.  41.   13  Geo.  III.   c.  32, 


(5)  Or  may  be  fined  any  fum  not  exceeding  twenty  fhillings, 
over  and  above  the  value  of  the  goods,  by  42  Geo.  III.  c.  67. 

The  45  Geo.  3.  c.  66.  ena£ls,  that  if  any  one  without  legal 
right  or  authority  (hall  carry  away  any  bark  from  any  wood  or 
wood-grounds,  or  (hall  have  any  bark  in  his  pofTeffion,  and  fiiali 
not  give  a  fatisfaclory  account  of  it,  for  the  liril  offence  he  may 
be  lined  40  s,  for  the  fecond  5  /.  with  colls,  and  for  the  third  he 
may  be  punilhed  as  an  incorrigible  rogue. 

Unlefs  the  bark  is  taken,  at  the  time  it  was  cut  from  a  growing 
tree,  by  the  common  law  Healing  bark  mull  be  larciny.  See 
6  Geo.  3.  c.  48.  9  Geo.  3.  c.  41.   10  Geo.  3.  c.  30. 

the 
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the  purchafers  thereof,  knowing  the  fame  to  be  floler 
and  by  ftatutes  6  Geo.  III.  c.  48.  and  13  Geo.  III.  c.  y 
the  ftealing  of  any  timber  trees  therein  fpecified  p,  and  0 
[  234  ]  ^"y  ^^^^'  fnrub,  or  plant,  by  day  or  night,  is  liable  to  pe 
cuniary  penalties  for  the  two  firft  offences,  and  for  the  thir. 
is  conilituted  a  felony  liable  to  tranfportation  for  fever 
years.  Stealing  ore  out  of  mines  is  alfo  no  larciny,  upo: 
the  fame  principle  of  adherence  to  the  freehold  5  with  a 
exception  only  to  mines  of  black  lead,  the  ftealing  of  or 
out  of  which,  or  entering  the  fame  with  intent  to  fteal  i 
felony,  punifliable  with  imprifonment  and  whipping,  o 
tranfportation  not  exceeding  fcven  years  ;  and  to  efcupi 
from  fuch  imprifonment,  or  return  from  fuch  tranfportatioi 
is  felony  without  benefit  of  clergy,  by  (latute  25  Geo,  U 
c.  10.  Upon  nearly  the  fame  principle  the  ftealing  c 
writings  relating  to  a  real  cftate  is  no  felony,  but  a  trei 
p'afs  "1  :  becauTc  they  concern  the  land,  or  (according  to  ou 
technical  language)  favour  of  the  ;v^%,  and  are  confiderei 
as  part  of  it  by  tlie  law  ;  fo  that  they  defcend  to  the  hei 
together  with  the  land  which  th.ey  concern  ^ 

Bonds,  bills,  and  notes,  which  concern  mere  c/:ofes  i 
aclion^  were  alfo  at  the  common  law  held  not  to  be  inc. 
goods  whereof  larciny  might  be  committed  ;  being  of  n 
intrinfic  value  ^,  and  not  importing  any  property  in  pajjlj 
Jim  of  the  perfon  from  whom  they  are  taken.  But  by  th 
ilatute  2  Geo.  II.  c.  25.  they  are  now  put  upon  the  fam 
footing,  with  refpcd  to  larclnies,  as  the  money  they  wer 
meant  to  fecure  (6).     By  ftatute  J5  Geo.  II.  c.  13.  ofRcei 

P  Oak,  beech,  ohef.  ut,  w  ilnul,  afh,  q  i  H;\!,  H,  C.  5 to.    Stra.   1137. 

elm,  cedar,  llr,   afp,    limf,   fvcam-re,  r  s.-e  Vol.  11,   pyg.  438. 

bircl),  poplar,  alder,  laich,  maplr,  and  jf  S  Rep,  33. 
hornbeam. 


(6)  The  ilatute  declares,  that  if  any  one  fhall  fteal  or  take  h 
robbery  any  of  the  c/jo/es  in  adion  therein  fpcciiied,  he  lliall  b 
guilty  of  felony  of  the  fame  nature  as  if  he  had  ftolen  or  tal^ei 
by  robbery  goods  of  the  fame  value  wilii  liie  money  due  on  fuc! 

%  '  chofi 
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or  fervants  of  the  bank  of  England,  fecretmg  or  embezzling 
any  note,  bill,  warrant,  bond,  deed,  fecurity,  money,  or 
eiFe£ts,  intruded  with  them  or  with  the  company,  are  guilty 
of  felony  without  benefit  of  clergy  (7).  The  fame  is  enafted 
by  ftatute  24  Geo.  11.  c.  11.  with  refpe£t  to  officers  and 
fervants  of  the  fouth-fea  company.  And  by  ftatute  7  Geo. 
III.  c.  50.  if  any  officer  or  fervant  of  the  poft-office  iliall 
fecrete,  embezzle,  or  deftroy  any  letter  or  pacquet,  con- 
taining any  bank  note  or  other  valuable  paper  particularly 
fpecified  in  the  a£l,  or  (hall  fteal  the  fame  out  of  any  letter 
or  pacquet,  he   fliall  be  guilty  of  felony  without  benefit  of 


chofes  in  aUiow^  and  remaining  unfatisfied.  Hence  it  is  not  a  rob*, 
bery  to  compel  a  perfon  to  fign  a  note  for  the  payment  of  money, 
for  nothing  is  there  taken  upon  which  money  is  due.  Mrs* 
Phipoe^s  cafsy  Leach^']']^.  So  lord  EUenborougli,  at  Carhfle 
1S02,  held  it  was  not  felony  under  this  ilatute  to  Ileal  bankers* 
notes,  which  were  completely  executed,  but  which  had  never  been 
put  in  circulation,  becaufe  no  money  was  due  upon  them. 

It  is  thought  that  flealing  a  pound  or  other  note  cannot  be  re- 
duced to  petty  larciny,  as  it  would  be  in  confident  with  the  words 
of  the  ilatute  to  Hate  it's  value  under  a  faiHing,  or  lefs  than  the 
fum'due  upon  it.  Therefore  this  fpecies  of  felony  cannot  be 
tried  at  the  quarter  feffions,  where  indiftments  for  petty  larciny 
only  ought  to  be  preferred, 

{7)  Upon  this  Ilatute,  Robert  Aflett  was  indided.  He  had  been 
a  confidential  clerk  in  the  Bank,  and  had  embezzled  Exchequer 
bills  to  an  immenfe  amount.  But  it  was  admitted  on  the  part  of 
the  profecution  that  thefe  bills  were  not  valid  Exchequer  bills, 
having  not  been  duly  figned  by  the  auditor  of  the  Exchequer. 
'^  The  queftion  w^as  therefore  whether  they  came  under  the  defcrip- 
tion  of  any  fecurity  or  effcBs* 

A  majority  of  the  judges  were  of  opinion  that  thefe  papers 
were  fecurities  or  effects,  as  the  government  was  as  much  bound 
in  honour  and  juilice  to  difcharge  them  as  if  they  were  technically 
corredl  in  all  their  parts. 

Thepriibner  therefore  received  fentence  of  death,  but  as  fom6 
of  the  judges  were  of  a  different  opinion,  he  was  not  executed. 

BdJ.^  PulLNcw  Rep.  U 

clergy 
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clergy  (8).  Or^  if  he  (hall  deflroy  any  letter  or  pacqui 
with  which  he  has  received  money  for  the  poftage,  or  ftia 
advance  the  rate  of  poftage  on  any  letter  or  pacquet  fent  b 
the  poft  and  lliall  fecrete  the  money  received  by  fuch  ac 
vancement,  he  ihall  be  guilty  of  fingle  felony.  Larciny  al{ 
could  not  at  common  law  be  committed  of  treafu re-trove,  c 
wreck,  till  fcized  by  the  king  or  him  who  hath  the  franchift 
for  till  fuch  feifure  no  one  hath  a  determinate  property  there 
in.  But,  by  ftatute  26  Geo.  II.  c.  19.  plundering  or  fteal 
ing  from  any  fliip  in  diftrefs  (whether  wreck  or  no  wreck 
is  felony  without  benefit  of  clergy  :  in  like  manner,  as,  b 
the  civil  law  %  this  inhumanity  is  puniflied  in  the  fame  de 
grec  as  the  moft  atrocious  theft. 

Larciny  alfo  cannot  be  committed  of  fuch  animals,  1; 
which  there  is  no  property  either  abfolute  or  qualified  ;  a 
of  beads  that  are  ferae  naturae^  and  unreclaimed,  fuch  a 
deer,  hi/res,  and  conies,  in  a  foreft,  chafe,  or  warren  ;  fifh 
in  an  open  river  or  pond  ;  or  wild  fowls  at  their  nature 
liberty  ^ .  But  if  they  are  reclaimed  or  confined,  and  may  ferv 
for  food,  it  is  otherwife  even  at  common  lav/:  for  of  deer  f 
inclofcd  in  a  park  that  they  may  be  taken  at  pleafure,  fifli  ii 
a  trunk,  and  pheafants  or  partridges  in  a  mew,  larciny  ma] 
be  committed  ^.  And  now,  by  ftatute  9  Geo.  I.  c.  22.  ti 
hunt,  wound,  kill,  or  ileal  any  deer  ;  to  rob  a  warren  ;  or  t< 
ileal  fifii  from  a  river  or  pond  (being  in  thefe  cafes  armed  anc 
difguifed)  ;  alfo  to  hunt,  wound,  kill,  or  fteal  any  deer,  in  th< 
king*s  foreils  or  chafes  inclofcd,  or  in  any  other  inclofed  place 
where  deer  have  been  ufually  kept  \  or  by  gift  or  promife  o 
reward  to  procure  any  perfon  to  join  them  in  fuch  unlawfu 
acl  ^  all  thcfe  are  felonies  without  benefit  of  clergy.     An( 

Cod,  6.  2.  i^.  u  I  Hawk.  P.  C.  94.  I  HaL  P.  C.  511 

^  I  Ha).  P.  C.  511.     Folt.s^6. 


(8)  To  fecrete  a  letter  containing  money,  is  not  an  offence 
within  thi&  ftatute,  but  will  be  a  fimple  larciny,  or  a  larciny  in  i 
dwelling-houfe,  according  %o  the  circumflances  of  the  cafe.  Shjtt\ 

£a/}*  Litacby   100. 

th( 
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the  ftatute  16  Geo.  III.  c.  30.  enacts  that  every  unauthorized 
perfon,  his  aiders  and  abettors,  who  (hall  courfe,  hunt,  (lioot 
at,  or  otherwiie  attempt  to  kill,  wound,  or  deilroy  any  red 
or  fallow  deer  in  any  foreft,  chafe,  purlieu,  or  antient  WMlk, 
or  in  any  indojed  park,  paddock,  wood,  or  other  ground, 
where  deer  are  ufually  kept,  fhall  forfeit  the  fum  of  20/.  or  [  236  ] 
for  every  deer  actually  killed,  wounded,  deftroyed,  taken  in 
any  toy!  or  fnare,  or  carried  away,  the  fum  of  30  /.  or  double 
thofe  fums  in  cafe  the  offender  be  a  keeper  :  and,  upon  a 
fecond  offence,  (whether  of  the  fame  or  a,  different  fpecies,) 
fliall  be  guilty  of  felony,  and  tranfportable  for  feven  years  (p). 
Which  latter  punlfhment  is  likewife  infliiSlcd  on  all  perfons 
armed  with  offenfive  weapons,  who  iliali  come  into  fuch 
places  with  an  intent  to  commit  any  of  the  faid  offences, 
and  fnall  there  unlawfully  beat  or  wound  any  of  the  keepers 
in  the  execution  of  their  offices,  or  fhall  attempt  to  refcue 
any  perfon  from  their  cuftody.  Alfo  by  ilatute  5  Geo.  III. 
c.  14.  the  penalty  of  tranfportation  for  feven  years  is  inflicted 
on  perfons  ftealing  or  taking  fifh  in  any  water  within  a 
park,  paddock,  garden,  orchard,  or  yard  :  and  on  the  re- 
ceivers, alders,  and  abettors :  and  the  like  puniflmient,  or 
whipping,  fine,  or  Imprifonment,  is  provided  for  the  taking 
or  killing  *of  conies  ^  by  night  in  open  warrens  :  and  a  for- 
feiture of  five  pounds,  to  the  owner  of  the  fifliery,  is  made 
payable  by  perfons  taking  or  deftroying  (or  attempting  fo  to 
do)  any  fifii  in  any  river  or  other  water  within  any  inclofed 

V  See  Stat.  22  &  23  Car,  II.  c.  25. 


(9)  By  the  42  Geo.  3.  c.  107.  the  offence  defcribed  by  the 
16  Geo.  3.  c.  30.  as  ilated  above,  if  committed  in  an  inclofed  park 
or  ground,  is  made  felony,  and  the  offender  fhall  be  tranfported 
for  feven  years ;  but  if  it  is  committed  in  an  inclofed  part  of  a 
foreft,  cliale,  purlieu,  or  antient  walk,  for  every  offence,  the  of. 
fender  fhall  forfeit  fifty"  pounds,  and  if  he  is  a  keeper  of  a  foreft, 
chafe,  purlieu,  or  antient  walk,  wherein  the  offence  fhall  be 
committed,  he  fhall  forfeit  for  each  offence  one  hundred 
pounds^ 

ground, 
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ground,  being  private  property.  Stealing  hawks,  in  dif- 
obedlence  to  the  rules  prefcrlbed  by  the  ftatute  37  Edw.  IIL 
C.  19.  is  alfo  felony  '^.  It  is  alfo  faid  ^  that,  if  fvvans  be 
lawfully  marked,  it  is  felony  to  fteal  them,  though  at  large 
in  a  public  river ;  and  that  it  is  like  wife  felony  to  fteal 
them,  though  unmarked,  if  in  any  private  river  or  pond 
otherwife  it  is  only  a  trefpafs.  But  of  all  valuable  domeftic 
animals,  as  horfes  and  other  beafts  of  draught,  and  of  all 
animals  domiiae  riaiurae ,  wliich  ferve  for  food,  as  neat  o: 
other  cattle,  fwlne,  poultry,  and  the  like,  and  of  their  frui 
or  produce,  taken  from  them  while  living,  as  milk  or  wool  >" 
larciny  may  be  committed  ;  and  alfo  of  the  flefh  of  fuch  a: 
are  either  domiiae  oxjcrae  naliirnc,  when  killed  ^ .  As  to  tliof 
animals,  which  do  not  fcrve  for  food,  and  which  therefor< 
the  law  holds  to  have  no  intrinfic  value,  as  dogs  of  all  forts 
and  other  creatures  kept  for  whim  and  pleafure,  though  ; 
man  may  have  a  bafe  property  therein,  and  maintain  a  civi 
aftion  for  the  lofs  of  them  ^,  yet  they  arc  not  of  fuch  edima 
tion,  as  that  the  crime  of  ftealing  them  amounts  to  larciny^ 
But  by  ftatute  10  Geo.  III.  c.  18.  very  high  pecuniary  pe 
nalties,  or  a  long  imprifonment,  and  whipping  in  their  ilead 
maybe  inflifted  by  tw^o  jullices  of  the  peace,  (with  a  ver 
extraordinary  mode  of  appeal  to  the  quarter  feflions,)  on  fuel 
as  (leal,  or  knowingly  harbour  a  ftolen  dcgj  or  have  in  thei 
cuitody  the  ikin  of  a  dog  that  has  been  ftolen.  '^  (10). 

w  ^Inft.  9!^.  «   r  Hal,  P.  C.  51 1. 

X    DAi.  Jiiil.  c.  156^.  a  See  Vol.  II.  p.ig.  39J. 

y   Dal  21.      Cro:t)pt.   :6.      i  H;urk.  ^>  I    Hal.  P.  C.  512. 

t».  C.  93.        I  Hal.    P.  C.   '01.       The  c  See  the  remarks  in  page  4.     Th 

King  V.  Maitin,   by  all  ihejuci^ei.      P.  ftatute     hnlh     r.ow  continued  eighice 

17  Gee.  Ill,  ftlu.jns  ol  parliamen:  unrei^eaJed 


(10)  This  flatute  fca'cely  deferves  the  cenfure  conveyed  in  th 
learned  jiidge^s  note  ;  for  though  many  perjbns  may  not  eilimat 
at  a  high  rate  the  intnnfic  value  of  this  kind  of  property,  yet  doo 
are  frequeutl)^  the  favourites  of  their  owners,  and  few  thieves  \vh 
are  guilty  of  Healing  dogs,  would  confine  their  depredations  to  th 
fingle  article.     The  penalty  for  the  fu'H  offence  is  only  fi*ora  2 

t 
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Notwithstanding  however  that  no  larciny  can  be  com- 
initted,  unlefs  there  be  fome  property  hi  the  thing  taken,  and 
an  owner  ;  yet,  if  the  owner  be  (inknown,  provided  there  be 
a  property,  it  is  larciny  to  fteal  it ;  and  an  indiftment  will 
lie,  for  the  goods  of  a  perfon  unknown  ^  In  like  manner 
as,  among  the  Romans,  the  lex  Ho/Iilia  de  furtlsy  provided 
tliat  a  profecution  for  theft  might  be  carried  on  without  the 
intervention  of  the  owner  *^.  This  is  the  cafe  of  itealing  a 
Ihroud  out  of  a  grave  ;  which  is  the  property  of  thofe,  who- 
ever they  were,  that  buried  the  deceafed  :  but  dealing  the 
corpfe  itfelf,  which  has  no  owner,  (though  a  matter  of  great 
indecency,)  is  no  felony,  unlefs  fome  of  the  gravecloths  be 
ftolen  with  it  ^  (il).  Very  different  from  the  law  of  the  [  ^37  ] 
Franks,  v/hich  feems  to  have  refpe£led  both  as  equal  offences  : 
when  it  dire£led  that  a  perfon,  who  had  dug  a  corpfe  out  of 
the  ground  in  order  to  flrip  it,  flio<dd  be  banifhed  from  fo- 
ciety,  and  no  one  fuffered  to  relieve  his  wants,  till  the  rela- 
tions of  the  deceafed  confented  to  his  readmiffion  ^ 

Having  thus  confidered  the  oreneral  nature  of  fimple  lar- 
ciny, I  come  next  to  treat  of  its  piaii/Jjment.  Theft,  by  the 
Jewiili  law,  was  only  puniflied  with  a  pecuniary  fine,  and 
fatlsfaction  to  the  party  injuried  ^.     And  in  the  civil  law,  till 

c   T  Hal  P,  C.  512.  ^  Montefq,  Sp.  L.h.  ^o.  ch.  19, 

d  Gr.ivio.  /.  3.  §  io5.  e  E-xod.  c.  xxii. 

*^  5ee  Vol.  II.  pag.  429. 


10  30  pounds,  and  if  paid,  no  farther  punifhrnent  can  be  inflidled. 
Dr.  Burn  feems  to  have  fuggeiled  a  very  idle  doubt,  whether  a 
man  under  this  ftatute  can  be  conviAed  for  ftealing  a  bitch,  as  the 
word  dog  alone  is  ufed  throughout  the  ilatute  [tit.  Dogs),  When 
it  is  neceffary  to  diiliiiguifh  the  fexes,  we  are  obliged  to  refort  to 
the  v/ord  bitch,  but  we  have*  no  other  word  than  dogs  to  com- 
prize the  whole  canine  fpecies  of  both  fexes,  in  which  fenfe  it 
unquellionably  was  ufed  by  the  legidature  in  this  ftatute. 

(11)  To  ileal  a  dead  body  only  is  a  mifdemeanour.     See  2  VoL 
429.  n.  4. 

fomc 
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fome  very  late  conftitutlons,  we  never  find  the  punlfhmen 
capital.  The  laws  of  Draco  at  Athens  puniflied  it  witl 
death :  but  his  laws  were  faid  to  be  v/ritten  in  blood  \  anj 
Solon  afterwards  changed  the  penalty  to  a  pecuniary  mul£l 
And  fo  the  Attic  laws  in  general  continued^;  except  thi^ 
once,  in  a  time  of  dearth,  it  was  made  capital  to  break  into  , 
garden,  and  (teal  figs  :  but  this  law,  and  the  informers  again! 
the  offence,  grew  fo  odious,  that  from  them  ail  maliciou 
informers  were  ftyled  fycophants ;  a  name  which  we  hav 
much  perverted  fronv  its  original  meaning.  From  thefe  ex 
amples,  as  well  as  the  reafon  of  the  thing,  many  learned  an( 
fcrupulous  men  have  queftioned  the  propriety,  if  not  lawful 
nefs,  of  inflicting  capital  punifliment  for  fimplc  theft '.  An( 
certainly  the  natural  puniflmient  for  injuries  to  property  feem 
to  be  the  lofs  of  the  offender's  own  property  :  which  ough 
to  be  univerfally  the  cafe,  were  all  men's  fortunes  equal.  Bu 
as  thofe,  who  have  no  property  themfelves,  are  generally  th« 
moft  ready  to  attack  the  property  of  others,  it  has  beer 
[  -3^  ]  found  neceffary  in  (lead  of  a  pecuniary  to  fubftitute  a  corpo- 
ral  punifliment ;  yet  how  far  this  corporal  punifliment  ough 
to  extend,  is  what  has  occafioned  the  doubt.  Sir  Thomas 
More  J,  and  the  marquis  Beccaria^,  at  the  diftance  of  mon 
than  two  centuries  from  each  other,  have  very  fenfibly  pro 
pofed  that  kind  of  corporal  punifliment,  which  approachei 
the  riearcfl:  to  a  pecuniary  fatisfadion ;  Ws.  a  temporary  im^ 
prifonment,  with  an  obligation  to  labour,  firft  for  the  partj 
robbed,  and  afterwards  for  the  public,  in  works  of  the  mod 
flavifli  kind :  in  order  to  oblige  the  offender  to  repair,  by  hi( 

h  Petit.  LL,  Attic.  /.  7.  tit.  5.  morte,  mulSavif  ;  ne  putemus  Deum,  v 

i   Eft  enim  ad  vindicanda  funa  vimis  nava  lege  clementiae  qua  pater  imper at  ft- 

afrov,  nee  iamen  ad  refraenanda  fuffi-  His,     majorem    indufjfe     nobis    luvicen 

ciens  ;  quippe  neque  furt7imjhnptex  tarn  facmendi  licejiiiam.     Haet  funt  cur  no? 

ingens /acinus  eft,  ut  capite  debeat  pUBi  ;  iicere  putem  ;     qitam  vero  ft  abfurdum 

neque  vita  poena  eft  tanta\  vt  ah  latroci-  utque  ctiam  perniciofum  republieae,  fu. 

niiscohibeat  eos,  qui  nuliam  aliam  artem  rcjn    at  que    homicidam  ex  aequo  puniri 

quaerendi  viaus  hahent.     (Mori  Vtopia,  mmo  rft  {opinor)  qui  nejciat.  {Ibid.  39.  J 

edit.  Glafg,  iJSO'p^g- 2.1)— Denique,  J  Utop.  pag.  ^z, 

cum  lex  Mofaica,  quanq uam  inclemcns  cc  ^  ch.  2Z» 
afpera,    tamen  peeunia  furtujUy    haud 

induftry 
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induftry  and  diligence,  the  depredations  he  has  committed 
upon  private  property  and  public  order.  But  notwithftanding 
M  the  rcmonftrances  of  fpccuJative  politicians  and  moralifts, 
the  punifhment  of  theft  dill  continues^  throughout  the  greateft 
part  of  Europe,  to  be  capital  :  and  PufFcndorf  ^  together 
with  fir  Matthew  Hale  «^,  are  of  opinion  that  this  muft  always 
be  referred  to  the  prudence  of  the  legiflature  ;  who  are  to 
judge,  fay  they,  when  crimes  are  become  fo  enormous  as  to 
require  fuch  fanguinary  reftridions  ".  Yet  both  thefe  wri- 
ters agree,  that  fuch  punifhment  fhould  be  cautioully  in- 
flifted,  and  never  without  the  utmoft  neceffitv. 

Our  antient  Saxon   laws  nominally  punifhed  theft  with 
death,  if  above  the  value  of  twelvepence  :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ranfotii  5  as, 
among  their  anceftors  the  Germans,  by  a  ftated  number  of 
cattle  °:     But  in  the  ninth  year  of  Henry  the  firft,  this  power 
of  redemption  was  taken   away,  and    all  p(^rfons    guilty  of 
Jarciny  above  the  value  of  twelvepence  were  direded  to  be 
hanged;  which  law  continues  in  force  to  this  day  p.       For 
though  the  inferior  fpecies  of  theft,  or  petit  larciny^,  h  only 
punifhed  by  imprifonment  or  whipping  at  common  kw  %  or 
by  ftatute4  Geo.  I.  c.  11.  may  be  extended   to  tranfporta- 
tion  forfevcn  years,  as  is  alfo  exprefsly  direded  in  the  cafe 
of  the  plate-glafs  company  %  yet  the   punifhment  of  grand 
larciny  or  the    Healing   above    the    value  of   twelvenence,  f  s-^g  1 
(which  fum  was  the  ftandard  in  the  time  of  king  Athelftan,  " 
eight  hundred  years  ago,)  is  at  common  law  regularly  death. 
Which,  confidering  the  great  intermediate  alteration  «  m  the 
price  or   denomination  of  m.oney,    is  undoubtedly  a  very 

L.  of  N.  b.  ?,  c.  3.  ftated  value  at  the  ejcchequer,  of  a  pp* 

^  1  Hal.  P.  C.  13.  fture  fed  ox   v  as  one  fliilling  :  (Dia/.de 

«   See  pag.  9.  s-acr.  L  i.  §  7, )  which  if  we  fhould  even 

-  Tac.  d,  rnor.  Gervu  r.  iz.  i^ppok  to  mean  ihe/olidmlegal;,  men- 

P  I  Hal.  P.  C.  12.     3  lua.  S3'  lioned  by  Lvnde«r..de  (^Frov.  L  3.  c   13 

^  3  ^"^'  218.  c^e  Vol.  U.  page  509,)  or  the  72d  par'j 

r  Stat   13  Geo.  HI.  c.  3S.  of  a  pou.4  of  gold,  is   only  equal  t. 

In  the  reign  of  kin,^  Henry  L  ihe     13..  ^a.    of  the  prefcnt  ftandard. 
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rigorous  conftltutlon  ;  and  made  fir  Henry  Spclman  (abov- 

a  century  fince,   when  money  was  at  twice  it's  prefent  rate 

complain,  that  while  every  thing  elfe  wasrifenin  it's  nomin-j 

value,  and  become  dearer,  the  life  of  man  had   continuall 

grown  cheaper ^     It  is  true,  that  the  mercy  of  juries  wi: 

often  make  them  ftrain  a  point,   and  bring  in  larciny  to  b 

under  the  value  of  twelvepence,  when  it  is  really  of  muc 

greater  value  (12):  but  this,  though  evidently  juftifiable  an 

proper,  when   it   only  reduces  the  prefent  nominal  value  c 

money  to  the  antient  ftandard",  is  otherwife  a  kind  of  pioi 

perjury,  and  does  not  at  all  excufe  our  common  law  in  th 

refpea  from  the  imputation  of  feverity,  but  rather  ftrongl 

confefles  the  charge.     It  is  likewife  true,  that  by  the  me: 

ciful  extenfions  of  the  benefit  of  clergy  by  our  modern  lb 

tutelaw,  a  perfon  who  commits  a  fimple  larciny  to  the  vali 

of  thirteen  pence  or  thirteen  hundred  pounds,  though  guili 

of  a  capital  offence,  fliall  be  excufed  the  pains  of  death :  bi 

this   is  only  for   the   firft  offence.     And  in  many  cafes  ' 

fimple  larciny  the  benefit  of  clergy  is  taken  away  by  11: 

tute  :  as  from  horfeftealing  in  the  principals,  and  acceffori 

both  before  and  after  the  fad^^  ;  theft  by  great  andnotorio 

thieves  in  Northumberland  and  Cumberland^  ;  taking  woe 

len   cloth  from  oft'  the  tenters  y,  or  linens,   fuftians,  call 

C  MO  ] 

t  Clair,  3:;o.  by  ftatute  15  Geo.  11,  c.   if.  thro 

u  2  Jnft.  iSq.  '^"   ^^^'    pcrfons  in  whvie  cuftody  fi 

^'£Mt.    I  Edvv'.  VI.    c.    ri.     2   &  3  ^oods  aie  found;    the  failure  whcr 

Edw.  VI.  c.  3;.      SiClii.  c.  11.  >s,  for  ihe  firll   time,   a   mifdcmcf 

«  Stat    18  Car.  II.  c.  3.  punilhnble  by  forfeiture  of  the  trc 

7  Stat.  22  Car.  IT.  c.  5.     Hut,   as  it  v.:lue  ;  for  the  lecond,  by  impiifunm 

fometimesis  dimcull  to  prove  the  iden-  alfo  ;   and  the  third  time  it  becom( 

lity  of  the  goods  fo  Hole..,  the  onus  frro-  felony,  puniihed  with  tranfportaiion 

hand:  with  rcfpe^  to  innocence  is  now  feven  years. 


(12)   In  a  profecution  for  a  fimple  larciny  in  general,   it  is 
very  material  to  the  prifoner,  whether  he  is  convicled  of  gr: 
dr  petty  krciny,  as  the  court  can  tranfport  for  both.    ^  But  u] 
a  fecond  convidion  fdr  grand  larciny,  he  may  be  deprived  of 
ix^nefit  of  ckrgy* 

CG 
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coes,  or  cotton  goods,  from  the  place  of  manufafturc^  (13)  -, 
(which  extends,  in  the  laft  cafe,  to  aiders,  ailillers,  pro- 
curers, buyers,  and  receivers  ;)  felonioufly  driving  away,  or 
otherwife  Iteallng  one  or  more  flieep  or  other  cattle  fpeci- 
fied  in  the  ads  (14),  or  killing  them  with  intent  to  fteal  the 
whole  or  any  part  of  the  carcafe%  or  aiding  or  affifting 
therein ;  thefts  on  navigable  rivers  above  the  value  of  forty 
fliillings'*,  or  being  prefent,  aiding,  and  aflifting  thereat; 
plundering  veflels  in  diftrefs,  or  that  have  fufFered  (hip wreck ^ ; 
Healing  letters  fent  by  the  poft^  ;  and  alfo  flealing  deer, 
fifli,  hares,  and  conies  under  the  peculiar  circumflances  men- 

*  Stat.  18  Geo.  II.  c.  2-.     Note,  in  after  fentence  ii?  given, 
the  three  laft  cafes  an  optijn  is  given  to         »  Stat.  14  Geo.  li.  c.  6.    i;  Gea  II. 

the  judge  to  tranfpuii  the  uliendsv  j  lor  c.  34.      See  vol.,!.  pag.  SS. 
Mfe  in  the  firft  cafe,  ioxfeupn  years  in  the  ^  Stat.  24  Geo.  ll,  c.  45. 

fecond,  and  for  fourteen  years  in   the         c   Star.  12   Ann.  ll.   2.  c.  jS.     a6 

third  J — in  ilie  firft  and  third  cafes  in-  Geo.  II.  c.  19. 
Jicad  of  [qui eni:e  of  death,  in  the  fecond         ^  Sut.  7  Geo.  Ill*  c.  50. 


(13)1.  Hugill  was  indifted  at  York  forftealing  yarn  out  of  a 
bleaching  ground.  The  evidence  was,  that  the  yarn  had  been 
fpread  upon  the  ground,  but  it  was  taken  up  and  thrown  into 
heaps  in  order  to  be  carried  into  the  houfe,  and  in  that  ftate  fome 
of  it  was  ftolen  by  the  prifoner.  Mr.  Baron  Thomfon  held  this 
theft  was  not  within  the  flatute  for  the  protection  of  bleaching 
grounds,  as  there  was  no  occafion  to  leave  it  on  the  ground  in 
that  ftate. 

( 14)  The  cattle  fpecifiedare  horned  cattle  of  every  defcription; 
and  the  benefit  of  clergy  has  not  yet  been  taken  away  from  the 
fimple  fteahng  of  mules,  afTes,  or  fwine.     See  i  Vol.  p.  88. 

If  the  indictment  is  for  a  cow,  and  it  appears  in  evidence 
the  beail  ftolen  was  a  heifer,  the  prifoner  muft  be  acquitted. 
2EaJ.6i6. 

Where  lambs  were  killed  in  a  field,  and  the  carcafes  were  left 
and  the  flcins  only  taken,  the  judges  were  of  opinion  that  the 
prifoner  might  be  indited  for  fteahng  the  lambs,  for  in  this  cafe 
there  muft  have  been  a  felonious  removal.  2  £q/i.  619, 

Hirft,  at  Bury  affizes,  Summer  1806,  wasindided  for  ftealinga 
flieep,  he  was  acquitted  becaufe  it  was  proved  to  be  a  lamb* 
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tioned  in  the  Waltham  black  a£l:^  Whicli  additional  fc- 
verity  Is  owing  to  the  great  malice  and  mifchief  of  the  theft 
in  fome  of  thefe  In  fiances  ;  and,  in  others,  to  the  diflicul 
ties  men  would  otherwife  lie  under  to  preferve  thofe  goods, 
which  are  fo  eafily  carried  off.  Upon  which  lad  principle 
'  the  Roman  law  puniflied  more  feverely  than  other  thicvei 
the  abigei,  or  ftealers  of  cattle  ^  ;  and  the  halnearil^  or  fuel 
as  ftole  the  cloaths  of  perfons  who  were  wafliing  in  th< 
public  baths  s  ;  both  which  conftitutions  feem  to  be  bor 
rowed  from  the  laws  of  Athens ^^  And  fo  too  the  antien 
Goths  puniflied  with  unrelenting  feverity  thefts  of  cattle,  o 
corn  that  was  reaped  and  left  in  the  field  :  fuch  kind  of  pro 
perty  (which  no  human  induftry  can  fufRcIently  guard 
being  efleemed  under  the  peculiar  cuftody  of  heaven  \  An 
thus  much  for  the  offence  oiftmple  larciny. 

Mixed,  or  compound  larciny  Is  fuch  as  has  all  the  propei 
ties  of  the  former,  but  is  accompanied  v/ith  either  one,  c 
both,  of  the  aggravations  of  a  taking  from  one's  kouje  c 
per/on.  Firil  therefore  of  larciny  from  the  hciifey  and  the 
of  larciny  from  t\it  perfon. 

r  2<i  1  I-  Larciny  from  the  houfey  though  It  feema  (from  i\ 
confideratlons  mentioned  In  the  preceding  chapter  J)  to  haN 
a  higher  degree  of  guilt  than  fimple  larciny,  yet  it  is  not  at  u 
diftineuifhed  from  the  other  at  common  law^  :  unlefs  whei 
it  Is  accompanied  with  the  circumftance  of  breaking  tl 
houfe  by  night ;  and  then  v/e  have  feen  that  It  falls  und< 
another  defcription,  viz.  that  of  burglary.  But  now  by  f 
veral  afts  of  parliament  (the  hiftory  of  which  is  very  ing( 
nioufly  deduced  by  a  learned  modern  writer  ^,  w^ho  hai 
fliewn  them  to  have  gradually  arifen  from  our  improv 
ments  In  trade  and  opulence)  the  benefit  of  clergy  Is  tak( 
from  larclnles  committed  In  an  houfe  in  almofl  every  I: 


«  Stat.  9  Geo.  I.  c.  a2. 
f  Ff,  47.  t.  14. 
«  lbid,.t.  17. 
^  FoU.  Antiq.  b,  x.  c.  26. 


^  Stiernh.  de  inr:  Goth.  L  3.  r.  5. 

i   Scepag.  213. 

k   I  Hau-k.  P.  C.  93. 

i  Ba.rr.  375,  6)^c. 

ftance 
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ftance  j  except  that  larciny  of  the  ftock  or  utenfils  of  the 
piate-glafs  company  from  any  of  their  houfes,  i^fc.  is  made 
only  a  fmgle  felony,  and  liable  to  tranfportation  for  feven 
years  ^.     The   multiplicity  of   the    general   a£ls   is   apt  to 
create  fome  confufion  ;  but  upon  comparing  them  diligently 
we  may  colleft,  that  the  benefit  of  clergy  is  denied  upon 
the  following  domeftic  aggravations  of  larciny  ,  viz,     Firft, 
in   larcinies  above  the  value  of  twehepencey  committed,  I.  In 
a  church  or  chapel,  with  or  without  violence,  or  breaking 
the  fame^  :  2.  In  a  booth  or  tent  in  a  market  or  fair,  in  the 
day  time  or  in  the  night,  by  violence  or  breaking  the  fame  i 
the  owner  or  fome  of  his  family  being  therein^  :  3.  By  rob- 
hlng  a  dwelling-houfe  in  the  day  time  (which  robbing  implies 
a  breaking)  any  perfon  being  therein  ?:  4.  In  a  dwelling- 
houfe  by  day  or  by  night,  without  breaking  the  fame,  any 
perfon  being  therein  and  put  in  fear  "^ :  which  amounts  in 
law  to  a  robbery :  and  in  both  thefe  laft  cafes   the  acceflbry 
before  the  fa^  is  alfo  excluded  from  his  clergy.     Secondly, 
in  larcinies  to  the  value  of  five  fiillings,   committed,   i.  By 
breaking  any  dwelling-houfe,  or  any  out-houfe,    fliop,   or 
warehoufe  thereunto  belonging   in  the  day  time,  although 
no   perfon  be  therein'^  •,  which  alfo  now  extends  to  aiders, 
abettors,  and   acceflbrics  before  the  faft^  :  2.  By  privately  [  24 
itealing  goods,  wares,   or  merchandize  in  any  fliop,  ware- 
houfe S  coachhoufe  or  liable,  by  day  or  by  night ;  though 
the  fame   be  not  broken  open,  and   though  no  perfon  be 
therein^  :  v/hich  like  wife  extends  to  fuch  as  airift,  hire,  or 
command  the  offence  to  be  committed  (i5)»^-^ftly>  i^^ 

*  ■  , 

^  StHt.  13  Geo.  III.  c.  38.  q  l^d. 

n  Stat.  23  Hen.  Vlil.  c  i.    i  Edw.  ^    S:at.  39  F.liz.  c.  t  :;, 

VI.  c.  12.      I  Hal.  P.  C.  5i3.  ^   Stat.  3  &  4  ^>^^'  &  M'  <^'  9' 

»  Stat.  5  &  6  £d^v.  VL  c.  9.    i  Hal.  ^  See  rofter.  y^.^^^Barr.  379- 
P.  C.  522. 

J'  Stat.  3  &  4  \V.  &  M.  c.  9. 


u  Stat.  10  &  II  W.  ill.  c.  23. 


(15)  It  has  been  held  that  privately  lleaUng  money  to  the 
amount  of  five  (hillings,  is  not  within  the  ilatute  i  o  &  1 1  W.  3. 
c,   23.     Shops  and  warehoufes  when  they  are  ufed  merely  as  re- 
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larcinies  to  the  value  of  forty  Jljilllngs  in  a  dwelling-houfe,  or 
its  out-houfes,  although  the  fame  be  not  broken,  and  whe- 
ther any  perfon  be  therein  or  no  ;  unlefs  committed  againfl; 
their  mafters  by  apprentices  under  the  age  of  fifteen  ^.  Thl* 
alfo  extends  to  thofe,  who  ^id  or  affift  in  the  commiffion  of 
any  fuch  offence  (i6). 

V  Stat.  12  4nn.  ftat."  i.  c.  7. 


pofitories  of  goods,  and  not  as  places  of  fale,  are  not  within  the 
aft,  and  confequently  a  prifoner  cannot  be  convifted  of  privately 
fteahng  in  a  fhop  an  article,  wliich  is  not  expofed  there  for  fgle, 
but  which  happens  to  be  left  there  to  be  repaired,  or  for  fome 
other  fimilar  purpofe.  And  with  regard  to  coach-houfes  and 
ftables,  the  articles  muft  be  fuch  as  are  generally  depofited  there. 
Fof.  78.  Leachy  43,  235.  248.  274. — In  profecutions  under  this 
ftatute,  it  is  held  not  to  be  privately  fteahng  if  any  perfon  what. 
ever  fee  or  perceive  the  theft  at  the  time  it  is  committed.  And 
^vhtxft  there  are  feveral  fhopmen  employed  in  a  fhop,  they  mull 
.appear  at  the  trial  to  prove  they  did  not  perceive  the  theft,  or 
the  judge  will  direft  the  jury  to  prefume  that  the  fleahng  was 
not  done  privately. 

(16)  A  perfon  cannot  be  convifted  capitally  for  dealing  to  the 
value  of  40/.  in  his  own  houfe,  nor  a  wife  in  her  hufband's  houfe. 
Thompjon* s  cafe^  Leach^^  "^ll*  Upon  an  indidlment  for  burglari- 
oufly  breaking  and  entering  a  dwelling-houfe,  and  fleahng  therein 
property  to  the  value  of  40/.  the  prifoner  may  be  acquitted  of  the 
breaking,  and  be  capitally  convifted  of  ftealing  in  the  dwelling- 
houfe.      VAthaVscafe^  lb,  83. 

If  property  is  flolen  immediately  from  the  perfon  of  any  one  in 
a  houfe,  it  is  not  within  this  ftatute,  the  judges  having  determined 
that  the  ftatute  was  made  to  proteft  fuch  property  as  might  be 
depofited  in  the  houfe,,  and  not  that  which  was  on  the  perfon  of 
the  party.      CampbeWs  and  Oioen^s  cafes ^  Leach ^  642.  652. 

Steahng  bank  notes  to  the  amount  of  40J.  in  a  dwelling-houfe 
IS  a  capital  crime  under  this  ftatute  ;  the  2  Geo.  II.  c.  25.  having 
made  the  fteahng  of  bank  notes  and  other  chofes  in  adlion  therein 
mentioned,  a  felony  of  the  fame  nature,  as  ftealing  other  property 
of  the  value  of  the  money  du^  upon  the  note.  Dean^s  cafe,, 
JLeacki  79^^ 
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2.  Larciny  from  the  perfon  is  either  h'j  privately  deal- 
ing; or  by  open  and  violent  ailauU,  which  is  ufuully  called 
robbery. 

The  offence  of  privately  ftealing  from  a  man's  perfon,  as 
hy  picking  his  pocket  or  the  like,  privily  without  his  know- 
kge,  was  debarred  of  the  benefit  of  clergy,  fo  early  as  by  the 
Itatute  8  Eliz.  c.  4.  But  then  it  mulh  be  fuch  a  larciny,  as 
{lands  in  need  of  the  benefit  of  clergy,  viz.  of  above  the 
value  of  twelvepence  ;  elfe  the  offender  {hall  not  have  judg- 
ment of  death.  For  the  itatute  creates  no  new  offence ; 
but  only  prevents  the  prifoner  from  praying  the  benefit  of 
«!ergy,  and  leaves  him  to  the  regular  judgment  of  the  an- 
tient  law".  This  feverity  (for  a  moa  fevere  law  it  certainly 
is)  feems  to  be  owing  to  the  eale  with  which  fuch  offences 
are  committed,  the  difficulty  of  guarding  againft  them,  and 
the  boldnefs  with  which  they  were  praftlfed  (even  in  the 
queen's  court  and  prefence)  at  the  time  when  this  ftatute 
was  made  :  befides  that  this  is  an  infringement  of  proper- 
ty, in  the  manual  occupation  or  corporal  poffcffion  of  the 
owner,  which  was  an  offence  even  in  a  ftate  of  nature.  And 
therefore  the  faccularii,  or  cutpurfes,  were  more  feverely 
punilhed  than  common  thieves  by  the  Roman  and  Athenian 
laws^  (17}' 

w  I  Hawk.  p.  C.  9?.      Tlielikeob-  cafes  where  it  is  provided  by  nny  ftatute 

ferv  ,tion  will  certainly  hold  in  the  cafes  that  f.ii.pie  larc  ny,    under  certain  cir- 

of  horfeftealing,   (r   Hal,  P.  C.   53'-)  cnautaaces,  iball  Le  felony  w.thout  be- 

thet's  in  NonhurnI.erland  and  Cumber-  net.i  ol  e!f  .gy, 

land,   and  ftealing  woollen  cloth  from  "  ij.  47-  >'•  7-     P=«-  ^""1-  '■   '• 

tbe  tenters  ;  and  poffibly  in  fuch  other  c.  2.6, 


It  muft  be  proved  that  property  to  the  value  of  ^os.  was  ftolen 
at  one  time,  or  the  jury  ought  to  acquit  of  the  capital  part. 

(17)  It  had  been  held  that  this  {latute  was  only  meant  to  pro- 
ieft  perfons,  who  were  obliged  to  go  into  public  affemblies,  as 
(Churches,  courts,  and  markets,  and  whofe  perfons  thereby  became 
expofed  to  the  attempts  of  pickpockets,  and  that  it  did  not  ap.i>ly 

X4  tQ 
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Open  and  violent  larclny  from  the  per/on,  or  robbery,  the 
rapina  of  the  civiiians,  is  the  felonious  and  forcible  taking 
from  the  perfonof  another,  of  goods  or  money  to  any  value, 
by  violence  or  putting  him  in  fear  y.  i.  There  muft  be  a 
taking,  otherwife  it  is  no  robbery.  A  mere  attempt  to  rob 
was  indeed  held  to  be  felony,  fo  late  as  Henry  the  fourth's 
time  ^  \  but  afterwards  it  was  taken  to  be  only  a  mifdemef- 

y  I  Hawk.  p.  C.9^.  t  iHal.  F.C.  5^2. 


to  perfons  who  lofl  their  property  when  they  were  afleep.  But 
this  diflIn<Sion  has  been  determined  to  be  unfounded  by  a  decifion 
of  the  judges,  and  there  have  fmce  been  feveral  capital  convidions 
for  fl-ahng  pi;vately  from  perfons  afleep.   IVillan's  cafe.  Leach,  393. 

But  the  judges  ftill  hold  that  it  does  not  extend  to  perfons, 
who  by  intoxication  have  expofed  themfelves  to  the  dangers  of 
depredation,  having  voluntarily  deftroyed  thofe  faculties  of  the 
itiind  by  the  exertion  of  which  the  larciny  might  probably  have 
been  prevented.   Grihhla' s  and  Kennedy's  cafes.  Leach,  275  &  915. 

It  ufed  to  be  held  that  no  one  could  be  convided  capitally  of 
privately  ftealing  from  the  perfon,  if  the  theft  was  perceived  by 
any  one  at  the  time,  as  the  cafe  of  privately  ilealing  in  a  fliop  ; 
but  the  words  of  the  8  Eliz.  c.  4.  are  the  felonious  taking  from 
the  perfon  of  another  ^r/V'//);  ^^ithout  his  knoivled^e,  the  fair  con- 
flrudlion  of  which  is,  that  it  is  capital  to  ileal  privily  without  the 
knowledge  of  the  owner  of  the  property,  though  the  theft  may  be 
obferved  at  the  time  by  jDthers.  And  this  conllrudion  is  now 
adopted  by  the  judges. 

This  ftatute  is  filent  refpeding  aiders  arid  abettors,  it  has  there- 
fore been  determined  that  only  the  principal  in  the  firil:  degree,  or 
the  hand  who  takes  the  property,  can  be  guilty  of  privately 
ilealing  from  the  perfon  ;  if  therefore  two  or  more  are  concerned 
in  the  theft,  and  it  cannot  be  afcertained  which  of  them  adually 
took  the  property,  they  muft  all  be  acquitted  of  this  capital  part 
of  the  charge.   Innts^s  cafe.  Leach  7.  and  Murphy^ s  cafe.  Ibid,  302. 

But  the  prifoner  may  be  capitally  convided,  if  the  perfon  upon 
whom  the  larciny  has  been  conmitted,  has  been  made  infenfibly 
drunk  by  the  artifice  of  the  prifoner  and  in  order  to  accomplifh  his 
purpofe.     Brannfs  cafe^  2  Eajf.  P.  C.  704, 

nor. 
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nor,  and  puniiliable  t^ith  fine  arKl  imprifonment ;  till  the 
Ibitute  7  Geo.  II.  c.  21,  v/hich  makes  it  a  felony  (tranfport^ 
able  for  feven  years)  unlawfully  and  malicioufly  to  aflault 
another,  with  any  ofFen five  weapon  or  inftrument, — ^or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods  ; — with  a  felonious  intent  to  rob.      If 
the  thief,  having  once  taken  a  purfe,  returns  it,  ftill  it  is  a 
robbery  ;  and  fo  it  is  whether  the  taking  be  ftriftly  from  the 
perfon  of  another,  or  in  his  prefence  only  •,  as,  where  a  rob- 
ber by  menaces  and  violence  puts  a  man  in  fear,  and  drives 
away  his  fheep  or  his  cattle  before  his  face  ».     But  if  the 
taking   be    not  either   diredly  from  his  perfon,  or  in  his 
prefence,  it   is  no  robbery^.       2.  It  k  immaterial  of  what 
value   the   thing  taken   is  :    a   penny  as  well  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery  ^.      3.  La (11  y,  the 
taking  mull  be  by  force,  or  a  previous  putting    in   fear; 
which    makes    the    violation  of  the  perfon  more  atrocious 
than  privately  ftealing.     For,    according  to  the  maxim  of 
the  civil  law  ^,  ^^  qui   vi  rapuit^fur  improbior  effe  videtur'^ 
This   previous  violence,  or  puting  in  fear,  is  the  criterion 
that  diftinguilhes  robbery  from  other  larcimes.     For  if  one 
privately  fteals  fixpence  from  the  perfon  of  another,  and  af- 
terwards keeps  it  by  putting  him  in  fear,  this  is  no  robbery^ 
for  the  fear  is  fubfequent  ^  :  neither  is  it  capital,  as  privately 
ilealing,  being  under  the  value  of  twelvepence.      Not  that 
it  is  indeed  neceflary,  though  ufual,  to  lay  in  the  indiftment 
that  the  robbery  was  committed  h-^, putting  In  fear  ^  it  is  fuf- 
ficient,  if  laid  to  be  done  by  violence^.      And  when  it  is  laid 
to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed  :  it  is  enough  [  244  ] 
that  fo  much  force,  or  threatening  by  word  or  gefture,  be 
u*2d,  as  might  create  an  apprehenfion  of  danger,  or  induce 
a  man  to  part  with  his  property  without  or  againfc  his  con-- 


*  J  Hal.P.  C.  53 ^ 
^  Comyns,  478.     Stra. 

«  I  Hawk.  F,  C,.97. 


JCT 


^   T  Hdl.  P.  C.  5^4. 
^  Triu,  i  Ann.  by. 


i!  ^"he  judges* 

fent. 
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lent  ^  (i8).  Thus,  if  a  man  be  knocked  down  v/ithout  pre 
vious  warning,  and  ilrippcd  of  his  property  while  fcnfekfs 
tliongh  ilriclly  he  cannot  be  faid  to  be  put  in  fear ^  yet  this  i; 
undoubtedly  a  robbery.  Or,  if  a  perfon  with  a  fword  drawi 
begs  an  alms,  and  I  give  it  him  through  miftruftand  i^ppre 
henfion  of  violence,  this  is  a  fcloniouc,  robbery  ^.  So  if 
under  a  pretence  of  fale,  a  man  forcibly  extorts  money  fron 
another,  neither  fliall  this  fubterfuge  avail  him.  But  it  i 
doubted  S  whether  the  forcing  a  higler,  or  other  chapman 
to  fell  his  wares,  and  giving  him  the  full  value  of  them 
amounts  to  fo  heinous  a  crime  as  robbery  (19). 


»  Fo/^.  128.  ^  I  KaH'k.  V.  C.  97" 

*   1  H.-iNvk.  P.  C,  96. 


(18)  Mr.  J.  Alhhurfl  is  reported  to  have  thus  expreffed  himfel 
in  delivering  the  opinion  of  the  judges  in  Willan's  cafe,  Leach  ^  232 
*«  The  true  definition  of  robbery  is  the  ftealing,  or  taking  fron 
"  the  perfon,  or  in  the  prefence  of  another,  property  of  an] 
*<  amount,  with  fuch  a  degree  oiforcd  or  terrory  as  to  induce  th^ 
*<  party  unwtUingly  to  part  witli  his  property  ;  and  whether  th< 
**  teiTor  arifes  from  real  or  expcclod  violence  to  the  perfon 
"  or  from  a  fenfe  of  injury  to  the  characler>  the  law  makes  m 
•<  kind  of  difference;  for  to  moil  men  the  idea  of  lofing  their  hmt 
"  and  reputation  is  equally,  if  not  more  terrific,  than  the  dread  o: 
•^  perfonal  injury.  The  principal  ingredient  in  robber)^  isaman'i 
"  hi^'m^ forced  to  part  with  his  property  ;  and  the  judges  are  una; 
*«  nimoufly  of  opinion,  that  upon  the  principles  of  law>  and  th^ 
"  authority  of  fonner  decifions,  a  threat  to  accufe  a  man  of  havm^ 
"  committed  the  greatefl  of  all  crimes,  is  a  fufticient  force  to  con 
*<  ftitute  the  crime  of  robbery  by  putting  in  fear." 

But  this  fpecies  of  robbery  is  confined  to  menaces  of  thai 
fpecific  infamous  nature,  for  if  money  is  extorted  by  a  threat  tc 
carry  a  perfon  before  a  magiflrate  and  to  profecute  him  for  an) 
other  crime,  it  will  not  amount  to  the  crime  of  robbery.  Kne-zv 
lamVs  cafe^  Leach ^  833. 

(19)  This  diftinaion  has  been  frequently  admitted  by  the  judge; 
%  profecutions  for  robbery,  ^\%.  that  if  any  thing  is  fnat^hed  fud- 
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This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  llatute  23  Hen.  VIII.  c.  i.  and  other  fubfcquentftatutes; 
not  indeed  in  general,  but  only  when  committed  in  a  dwell- 
ing-houfe,  or  in  or  near  the  king's  highway*  A  robbery 
therefore  in  a  didant  field,  or  foot-path,  was  not  puniflied 
with  death  ^  -,  but  was  open  to  the  benefit  of  clergy,  till  the 
aatute  3  &  4  W.  &  M.  c.  9.  which  takes  away  clergy  from 
both  principals  and  acceflbries  before  the  fa£);,  in  robbery, 
wherefoever  committed  (20). 

TI.  Malicious  mifchhf,  or  damage,  is  the  next  fpecies  of 
injury  to  private  property,  which  the  law  confiders  as  a  pub- 
ilc  crime.  This  is  fuch  as  is  done,  nqt  ammo  fur  audi  ^  or 
with  an  intent  of  gaining  by  another's  lofs  \  which  is  fome, 
though  a  weak,  excufe  :  but  either  out  of  a  fpirit  of  wanton 
cruelty,  or  black  and  diabolical  revenge.  In  w^hich  it  bears 
a  near  relation  to  the  crime  of  arfon  ;  for  as  that  affecls  the 
habitation,  fo  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  arifing  from  this  mifchievous  dif- 

^  I  Ha!.  P.  C.  <,Y:^. 


denly  from  the  head,  hand,  or  perfon  of  any  one  without  any  llrug- 
gle  on  the  part  of  the  owner,  or  without  any  evidence  of  force  or 
violence  being  exerted  by  the  thief,  it  does  not  amount  to  rob- 
bery. But  if  any  thing  is  broken  or  torn  in  confequence  of  th^ 
fudden  felzure,  it  would  be  evidence  of  fuch  force  as  would  con- 
ftitute  a  robbery  ;  as  where  part  of  a  lady^s  hair  was  torn  away  by 
fnatching  a  diamond  pin  from  her  head,  aiwi  an  ear  -ivas  torn  by 
pulling  off  an  ear-ring,  each  of  thefe  cafes  w^as  determined  to  be  m 
robbery.     Leach ^  238. 

(20)  By  the  5  Geo.  II  J.  c,  25,  and  7  Gea.  III.  <2.  50.  if  any 
perfon  (hall  rob  any  mail,  in  which  letters  are  fent  by  the  poft,  of  any 
letter,  packet,  bag  or  mail  of  letters,  fuch  offenders  ihall  be  guilty  of 
felony,  without  benefit  of  clergy  ;  but  the  indiclments  far  mail 
robberies  are  generally  drawn  as  for  common  highway  robberies  by 
taking  a  portmanteau,  or  a  bag  of  a  certain  value  from  the  -nerfoa 
intruded  with  the  carriage  of  the  ktters^ 

pofiiioiijj 
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pofition,  though  only  a  trefpafs  at  common  law,  is  now 
a  multitude  of  flatutes  made  penal  in  the  higheft  degree, 
thefe  I  fliall  extraft  the  contents  in  order  of  time. 

And,  firft,  by  ftatute   22  Hen.  VIII.  c.  11.  perverf 

and  malicioufly  to  cut  down  or  dedroy  the  powdike,  in 

fens  of  Norfolk  and  Ely,  is  felony  (21).     And  in  like  m 

vxj  It  is  by  many  fpeciai  ftatutes,  enaded  upon  the  occafio 

made  felony  to  deftroy  the  feveral  fea-banks  river-bar 

public  navigations,  and  bridges,  ereaed  by  virtue   of  th 

ads  of  parliament.   By  ftatute  J3  Eliz.  c.  13.  (for  prevent 

rapine  on  the  northern  borders)  to  burn  any  barn  or  ftacl< 

corn  or  grain  \  or  to  impril'on  or  carry  away  any  fubjeft, 

order  to  ranfomhim,  or  to  make  prey  or  fpoil  of  his  per 

or  goods  upon  deadly  feud  or  otherwifc,in  the  four  north 

counties  of   Northumberland,  Weftmorland,    Cumberla 

and  Durham,  or  being  accefibry  before  the  faft  to  fuch  c 

tying  away  or  imprifonment  \  or  to  give  or  take  any  mo: 

or  contribution,  there  called  hiachna'il,  to  iecure  fuch  go 

from  rapine  ;  is  felony  without  benefit  of  clergy.     By  ilat 

22  &  23  Car.  II.  c.  7.  malicioufly,  unlawfully,  and  willin: 

in  the  night  time,  to  burn  or  caufe  to  be  burnt  or  deftro) 

any  ricks   or  ftacks  of  corn,  hay,  or  grain,  barns,  hou 

buildings,   or  kilns;  or  to  kill  any  horfes,  fheep,  or  ot 

cattle,  is  felony ;  but  the  offender  may  make  his  ekaion 

be  tranfported  for  feven  years  >  and  to  maim  or  hurt  f 

horfes,  fheep,  or  other  cattle,  is  a  trefpafs,  for  which  tr( 

damages    fhall  be    recovered.     By  ftatute  4  Sc  5  W.  & 

c.  23.  to  burn  on  any  waflie,  between  Candlemas  and  IN: 

fummer,  any  grig,  ling,  heath,  furze,  gofs,  or  fern,  is 

nlfliable  with  whipping  and  confinement  in  the  houfe  of  1 

reaion.    By  flatute  i  Ann.  ft.  2.  c.  9.  captains  and  marii 

belonging  to  fliips,  and  deftroying  the  fame,  to  the  preju- 


(21)  By  15  Car.  II.  c.  17.  f.  13*  mallciouOy  to  cut  dowi 
to  deftroy  any  works  for  conveying  the  waters  of  the  great  1 
ford  level,  is  fubjea  to  the  fame  puniflunent. 


% 
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of  the  owners,  (and  by  4  Geo.  I.  c.  1 2.  to  the  prejudice  of  m« 
farers  alfo,)  are  guilty  of  felony  without  benefit  of  clergy  (2.^). 
And  by  ftatute   12  Ann.  ft.  2.  c.  18.  making  any  hole  in  a 
iliip  in  diftrefs,  or  ftealing  her  pumps,  or  aiding  or  abetting 
fuch  offence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate lofs  of  fuch  fnip,  is  felony  without  benefit  of  clergy- 
By  ftatute   i  Geo.  L  c.  48.  malicioully  to    fet  on  fire  any 
underwood,  v/ood,  or  coppice,  is  made  fingle  felony.      By  [ 
ftatute  6  Geo,  I.  c,  23.  the  wilful  and  malicious  tearing,  cut- 
ting, fpoiling,  burning,  or  defacing  of  the  garments  or  cloaths 
of  any  perfon  paffing  in  the  ftreets  or  highways,  with  intent 
fo  to  do,  is  felony.     This  was  occafioned  by  the  infolencc 
of  certain  weavers  and  others :  who,  upon  the  introduftiou 
of  fome  Indian  fafliions  prejudicial  to  their  own  manufac- 
tures, made  it  their  practice  to  deface  them  -,  either  by  open 
outrage,  or  by  privily  cutting,  or  cafting  aqua  fortis  in  the 
ftreets  upon  fuch  as  wore  them.     By  ftatute  9  Geo.  I.  c.  22* 
commonly  called  the  Waltham  black  a6l,  occafioned  by  the 
devaftations  committed   near  Waltham    in    Hampftiire,  by 
perfons  in  difguifeor  with  their  faces  blacked  ;  (who  feem  to 
have  refembledthe  R6berdfmen,orfoIIowers  of  Robert  Hood, 
that  in  the  reign  of  Richard  the  firft  committed  great  outrages 
on   the   borders  of  England  and  Scotland  ^ ;)   by  this  black 
3(2:,  I  fay,  which  has  in  part  been   mentioned  under  the 
feveral  heads  of  riots,  menaces,  mayhem,  andlarciny^,  it  is 
farther  enafled,  that  to  fet  fire  to  any  houfe,  barn^  or  out« 

^   3  Inft.  I97.  m  See  pag.  144.  208.  235.  240. 


(22)  By  43  Geo.  HI.  c.  113.  the  provifions  in  4  Geo.  1. 
c.  12.  and  II  Geo.  L  c.  29.  to  prevent  the  fraudulent  burning 
or  deftroying  fhips  are  repealed  ;  and  it  is  enadted  that  if  any 
perfon  Ihall  caft  avv^ay,  burn  or  deflroy  any  fnip,  or  (hall  counfel, 
or  diredl  the  fame  to  be  done,  with  intent  to  defraud  the  infurers^ 
be  fliall  be  guilty  of  felony  v/ithout  benefit  of  clergy-  Sec.  2. 
If  the  crime  is  committed  v/fthin  a  county,  it  may  be  tried 
there  ;  if  upon  the  high  feas,  it  m.ay  be  tried  according  ta^ke 
ftatute  2S  Hen.  8.  for  pirates.     Sec-  3. 

houfc 
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houfe,  (vvliich  is  extended  by  ftatute  9  Geo.  III.  c.  29.  to  tl 
malicious  and  wilful  burning  or  fetting  fire  to  all  kinds 
mills,)  or  to  any  hovel,  cock,  mow,  or  Hack  of  corn,  ftraT 
hay,  or  wood  (23);  or  unlawfully  and  malicioufly  to  bre; 
down  the  head  of  any  fifhpond,  v/hereby  the  fifh  fliall  I 
loft  or  deftroyed  ;  or  in  like  manner  to  kill,  maim,  ^ 
wound  any  cattle  (24);  or  cut  down  or  deftroy  any  tre 
planted  in  an  avenue,  or  growing  in  a  garden,  orchard,  ^ 
plantation,  for  ornament,  fhelter,  or  profit ;  all  thefe  mal 
cious  a£ls,  or  procuring  by  gift  or  promife  of  reward  ai 
perfon  to  join  them  therein,  are  felonies  without  benefit  < 
€lergy  :  and  the  hundred  fhall  be  chargeable  for  the  damage 
unlefs  the  offender  be  convifled.  In  like  manner  by  the  R- 
man  law,  to  cut  down  trees,  and  efpecially  vines, was  puni{h( 
in  the  fame  degree  as  robbery  ".  By  ftatutes  6  Geo.  II.  c.  3 
and  10  Geo.  II.  c.  32.  it  is  alfo  made  felony  without  tl 
benefit  of  clergy,  malicioufly  to  cut  down  any  river  or  fe 
bank,  whereby  lands  may  be  overflowed  or  damaged  ;  < 
E  ^47  J  to  cut  any  hop  binds  growing  in  a  plantation  of  land 
or  wilfully  and  malicioufly  to  fet  on  fire,  or  caufe  to  be  f 
on  fire,  any  mine,  pit,  or  depth  of  coal.  By  flatute  i 
Geo.  11.  c.  22.  to  ufe  any  violence  in  order  to  deter  ar 
perfon  from  buying  corn  or  grain  ;  to  feize  any  carriage  < 
horfe  carrying  grain  or  meal  to  or  from  any  market  or  fe; 
port  s  or  to  ufe  any  outrage  with  fuch  intent ;  or  to  fcatte 


(23)  As  the  fetting  fire  to  property  of  this  kind,  where  a  hou 
or  out-houfe  was  not  burned,  was  not  felony  by  the  common  lav 
it  has  been  held  that  fetting  fire  to  a  parcel  of  unthrefhed  whe: 
is  not  a  felony,  being  not  within  the  defcription  of  any  articL 
fpecified  in  the  flatute.     JudcPs  cafe^  Leachy  381. 

(24)  It  has  frequently  been  determined,  that  to  conftitute 
felony  wuthin  the  meaning  of  the  flatute,  the  killing  or  maimin 
mufl  proceed  from  malice  or  revenge  to  the  owner  of  the  animal 
and  it  is  not  fufficient  if  it  is  only  the  effeft  of  a  brutal  difpofitioi 
or  of  a  fudden  paflion  conceived  againfl  the  beafl  itfelf.    Shepherd 

cafcy  Leachy  436, 

tak 
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t^ke  aw.iy,  fpoll,  or  damage  fuch  grain  or  meal  •,  is  pu- 
nilhed  for  the  firil  offence  with  imprifonment  and  public 
whipping  :  and  the  fecond  offence,  or  deflroying  any  gra- 
nary where  corn  Is  kept  for  exportation,  or  taking  away  or 
fpoiling  any  grain  or  meal  in  fuch  granary,  or  in  any  fliip, 
boat,  or  reffel  intended  for  exportation,  Is  felony,  fubje<9:  to 
tranfportation  for  fcven  years.  By  ftatute  28  Geo.  11.  c.  19. 
to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in  any  foreft 
or  chafe,  is  fubjeft  to  a  fine  of  five  pounds.  By  llatutes 
6  Geo.  in.  c.  36  and  48.  and  13  Geo.  III.  c.  33.  wilfully 
to  fpoil  or  deftroy  any  timber  or  other  trees,  roots,  fiirubs, 
,or  plants,  is  for  the  two  firll  offences  liable  to  pecuniary 
penalties  ;  and  for  the  third,  If  in  the  day  time,  and  even 
for  the  firft  if  at  night,  the  offender  fliali  be  guilty  of  felony, 
and  liable  to  tranfportation  for  feven  years.  By  ftatute 
9  Geo.  III.  c.  29.  wilfully  and  malicioufly  to  burn  or  de« 
ftroy  any  engine  or  other  machines,  therein  fpeclfied,  be- 
.  longing  to  any  mine  ;  or  any  fences  for  inclofures  purfuant  to 
any  acSb  of  parliament,  is  made  iingle  felony  and  punilhable 
with  tranfportation  for  feven  years,  in  the  offender,  his  ad- 
vifers,  and  procurers.  And  by  ftatute  13  Geo.  III.  c.  38. 
the  like  punifhment  is  lnfli£led  on  fuch  as  break  into  any 
houfe,  ^c\  belonging  to  the  plate-glafs  company  with  intent 
to  fteal,  cut,  or  deftroy,  any  of  their  ftock  or  utenfils,  or 
{hall  wilfully  and  malicioufly  cut  or  deftroy  the  fame.  And 
thefe  are  the  principal  puniftiments  of  malicious  mifchief  (25}. 

III.  Forgery,  or  the  crimen  falfiy  is  an  offence,  which 
was  punlihed  by  the  civil  law  with  deportation  or  banifli- 
ment,  and  fometimes  with  death  ^.     It  may  with  us  be  de"* 

^  Infi,  4  iS.  7. 


(25)  And  by  ftatute  22  Geo.  III.  c.  40.  if  any  perfon  ftidl 
break  into  any  houfe  or  fhop  with  intent  to  cut  or  deftroy  any 
ferge,  woollen,  velvet,  filk,  hnen  or  cotton  goods,  in  the  loomy 
or  any  ftock  or  utenfils  ufed  in  manufadluring  fuch  goods,  he  ftiali 
be  guilty  of  felony  without  benefit  of  clergy. 

fined 
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fined  (at  common  law)  to  be,  ^^  the  fraudoilent  making  oi 
"  alteration  of  a  writing  to  the  prejudice  of  another  man's 
r  248  1  ^^  right  :"  for  which  the  oiFencIer  may  fuiTcr  fine,  imprifon- 
ment,  and  pillory.  And  alfo,  by  a  variety  of  ftatutes,  a  more 
fevere  punifhment  Is  infliftcd  on  the  ofrender  in  many  parti- 
cular cafes,  which  are  'fo  multiplied  of  late  as  almoft  to  be- 
come general.     I  fiiall  mention  the  principal  inftances. 

By  ftatute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowinglj 
to  publifli  or  give  in  evidence,  any  forged  deed,  court  roll 
or  will,  with  intent  to  affcft  the  right  of  real  property,  elthe- 
freehold  or  copyhold,  is  puniflied  by  a  forfeiture  to  the  part; 
grieved  of  double  cofts  and  damages  ;  by  (landing  in  the  pil 
lory,  and  having  both  his  cars  cut  off,  and  his  noftrils  flit 
and  feared  ;  by  forfeiture  to  the  crown  of  the  profits  of  hi; 
lands,  and  by  perpetual  imprifonment.  For  any  forgerj 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation 
acquittance,  releafe,  or  difcharge  of  any  debt  or  demand  o 
any  perfonal  chattels,  the  fiime  forfeiture  is  given  to  the  part; 
grieved  ;  and  on  the  offender  is  inflicted  the  pillory,  lofs  o: 
one  of  his  ears,  and  a  year's  Imprifonment :  the  fecond  of- 
fence in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  aft,  a  multitude  of  others,  fince  the 
revolution,  (when  paper  credit  was  firfl  eftabliflied,)  have  in 
flifted  capital  punlfliiment  on  the  forging,  altering,  or  utter- 
ing as  true,  \\hen  forged,  of  any  bank  bills  or  notes,  o: 
other  fecurltles  ^ ;  of  bills  of  credit  ilTued  from  the  exche- 
quer ^  ;  of  fouth-fea  bonds,  &€. '' ;  of  lottery  tickets  or  or 
ders  ^ ;  of  army  or  navy  debentures  ^  ;  of  Eaft  India  bonds  " 
of  writings  under  feal  of  the  London,  or  royal  exchange 
afTurance  ^  ;  of  the  hand  of  the  receiver  of  the  pre-fines  ^  -,  o: 
of  the  accountant-general  and  certain  other  ofiicers  of  the 
court  of  chancery  ^  ;  of  a  letter  of  attorney  or  other  powei 

P  Stat.  8  &  9  W.  til.  c.  20,  §  36.  *  See  the  feveral  acis  for  the  lotteries 

It  Geo.  I.  c.  9.     II  Geo.    I.  c.   3?..  *  Stat.  5  Geo.  I.  c.  24.9060.1.0.5 

xiCeo.II.  c.  13.    13  Geo.  HI.  c.  79.  »  Stat,  iiii  Geo.I.  c.  32, 

^  See  the  feveral  aftsfor  iiTuIng  them.  ^  Stat.  6  Geo.  I.  c,  18. 

r  Stat.    9  Ann.  c.   21.     6  Ge©.  I.  ^  Stat.  32  Geo.  11.  e.  14. 

o  4  &  II.    12  Geo.  I.  c,  ^2,  y  Stat.  12  Geo,  I.  c.  $%. 

tc 
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to  receive  or  transfer  deck  or  annuities ;   and  on  the  per- 
fonating  a  proprietor  thereof,  to  receive  or  transfer  fuch  an- 
nuities, ftock,  or  dividends^:  alfo   on    the  perfonating,  or 
procuring  to  be  perfonated,  any  feaman  or  other  perfon, 
entitled  to  wages  or  other  naval  emoluments,  or  any  of  his 
perfonal  reprefentatives  ;  and  the  taking  or  procurinj^  to  be 
taken,  any  falfe  oath  in  order  to  obtain  a  probate,  or  letters 
of  adminiftration,  in  order  to  receive  fuch  payments  ;  and 
the  forging,  or  procuring  to  be  forged,  and  likewifc  the  ut- 
tering, or  publiibing,  as  true,  of  any  counterfeited  feam.an's 
will  or  power  ^  :  to  which  may  be  added,  though  not  {iridly 
reducible  to  this  head,  the  counterfeiting  of  mediterranean 
pafles,  under  the  hands  of  the  lords  of  the  admiralty,  to  pro- 
te£l  one  from  the  piratical  ftates  of  Barbary  ^  ;  the  forging 
or  imitating  of  any  ftamps  to  defraud  the  public  revenue^  ; 
9nd  the  forging  of  any  marriage  regifter  or  licence  "^  ,  all 
which  are  by  diltinft  afts  of  parliament  made  felonies  with,- 
out  benefit  of  clergy.     By  flatutes  13  Geo.  IIL  c.  52  S:  cg^^ 
forging  or  counterfeiting  any  ftamp  or  mark  to  denote  the 
ftandard  of  gold  and  Giver  plate,  and  certain  other,  offences 
of  the  like  tendency,   are  punifhed  with  tranfportation   for 
fourteen  years  (26).     By  flatute  12  Geo.  IIL  c,  48.  certain 
frauds  on  the  ftamp-duties,  therein  defcribed,  principally  by 
ufing  the  fame  ftamps  more  than  once,  are  made  fingle  fe- 
lony, and  liable  to  tranfportation  for  feven  years.     And  the 
fame  punifhment  is  inflided  by  ftatute   13  Geo.  IIL  c.  c^8. 
on  fuch  as  counterfeit  the  common  feal  of  the  corporation 
for  manufacturing  plate-glafs,  (thereby  ereded.)  or  know- 
ingly demand  money  of  the  company  by  virtue  of  any  writing 
under  fuch  counterfeit  feal  (27). 

«  Stat.  8  Geo.  I.  c.  22.  9  G(o.  I,  h  Star.  4  Geo.  TX.  c.  rS. 

c.  12.     31  Geo,  II.  c.  22.  §  77.  c  Seeihe  feveral  ftamp  ?.as. 

•  Stat.  31  Gej.  TI.  c.  10.  9  Geo.  IIL  ^  Stat.  26  Geo,  II.  c.  33. 
<r.  30. 


(26)  And  by  24  Geo.  IIL  feiT.  2.  c.  s^^  iuch  offences  are 
made  capital  felonies. 

(27)  And  by  24  Geo.  IIL  fefT.  2.  c.  37,  to  forge  the  fuper- 
fcription  of  any  letter  in  order  to  avoid  the  payment  of  the  poflage^ 
is  a  felony  puniflied  by  tranfportation  for  feven  ye^rs. 
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There  are  alfo  certain  other  general  laws,  with  regard  to 
forgery;  of  which  the  firft  is  2  Geo.  11.  c.  25.   whereby 
the  firft  offence  in  forging  or  procuring  to  be  forged,  ading 
or  aflifting   therein,  or  nttering   or   pubhfhing  as    true  any 
forged  deed,  will,  bond,  writing  obligatory,  bill  of  exchange, 
r  250  3  promiflbry  note,  indorfement  or  affignment  thereof,  or  any 
acquittance  or  receipt  for  money  or  goods,  with  intention  to 
defraud  any  perfon,  (or  corporation  %)   is  made  felony  with- 
out  benefit  of  clergy.     And  by  ftatute  7  Geo.  IL  c.  22.  and 
18  Geo.  III.  c.  18.  it  is  equally  penal  to  forge  or  caufe  to  be 
forged  or  utter  as  true  a  counterfeit  acceptance  of  a  bill  of 
exchange,  or  the  number  or  principal  fumof  any  accountable 
receipt  for  any  note,  bill,  or  any  other  fecurity  for  money  ;  or 
any  warrant  or  order  for  the  payment  of  money,  or  delivery 
of  goods  (28).     So  that,  I  believe,  through  the  number  of 
thefe  general  and  fpecial  provifions,  there  is  now  hardly  a  cafe 
poffibie  to  be  conceived,  wherein  forgery,  that  tends  to  de- 
fratid,  whether  in   the  name  of  a  real  or  fi6titious  perfon  ^y 
IS  not  made  a  capital  crime  (29). 

e  Slat.  31  Geo.  II.  c.  22.   §  78.  '  F^^-  ^6,  d^c. 


(28)   The  judges  have  decided  that  an  order  to  a  fliopkeeper  iu 
a  forged  name  to  dchver  goods  to  the  bearer  is  not  a  forgery  within 
the  ftatute  ;  but  a  warrant  or  order  within  the  llatute  7  Geo.  II. 
c.  22.  muft  import  that  the  perfon  giving  fuch   warrant  or  order 
has,  or  at  leaft  claims,  an  intereft  in  the  money  or  goods  which 
are   tbe   fubjed-matter  of  that  warrant  or  order,  that  he  has  oral 
leaft  aHumes    a   difpofing  power  over  fuch  money  or  goods,   and 
takes  upon  himfelf  to  transfer  the  property,  or  cuftody  of  them 
to  the  peribn  in  whofe  favour  fuch   warrant  or   order  is  made. 
MitchePs  cafe,  Fojl.   120.     And  it  muft  be  direded  to  the  per- 
fon who  has  the  cuftody  of  the  goods.    Clench's  cafe.  Leach,  437. 
iBut  a  draft  upon  a  banker  in  the  name  of  a  perfon  who  kept  no 
cafli  at  the  banker's  ihop,  is  a  forgery  within  the  ftatute,  as  it  af. 
fumes  that  there  was  cafh  kept  at  the  houfe  which  the  drawer  had 
authority  to  difpofe  of.      Lcchei's  cafe.  Ibid.  89. 

(29)  It  has  frequently  been  determined,  that  drawing,  indorfing 
or  accepting  a  bill  of  exchange  in  a  fidicious  name  is  a  forgery. 
Holland's  cafe,  &C.    Lmch,  78.   159.   192.     I  Hen.  Black,  s^^- 
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These  are  the  principal  infringements  of  the  rights  of 
property ;  which  were  the  laft  fpecies  of  offences  againft  in- 
dividuals or  private  fubjeds,  which  the  method  of  diftri- 
bution  has  led  us  to  confider.  We  have  before  examined  the 
nature  of  all  offences  againft  the  public,  or  commonwealth  j 
againft  the  king  or  fupreme  magiftrate,  the  father  and  pro- 
tedor  of  that  community ;  againft  the  univerfal  law  of  all 
civilized  nations  ;  together  with  feme  of  the  more  atrocious 
offences,  of  publicly  pernicious  confequences,  againft  God 
and  his  holy  religion.  And  thefe  feveral  heads  comprehend 
the  whole  circle  of  crimes  and  mifdemefnors,  with  the  pu- 
nifhment  annexed  to  each,  that  are  cognizable  by  the  laws  of 
England. 


Foji,  116.  It  is  alfo  forgery  to  fabricate  a  will  by  counterfeiting 
the  name  of  a  pretended  teflator,  who  is  ftill  living.  Cogan's  cafcy 
ibid,  i^^. 

If  a  perfon  puts  his  own  name  to  an  inflrument,  reprefenting 
himfelf  to  be  a  different  perfon  of  that  name  with  an  intent  to 
defraud,  he  is  guilty  of  forgery.     4  7".  R.  zS. 

But  where  a  bill  of  exchange  is  indorfed  by  a  perfon  in  his  own 
name,  and  another  reprefents  himfelf  to  be  that  perfon,  he  is  not 
guilty  of  forgery,  but  it  is  a  mifdemeanour.  Bevey's  ca/e,  Leach^ 
268. 

A  bill  or  note  may  be  produced  in  evidence  againfl  a  prifoner 
profecuted  for  the  forgery  of  it ;  and  he  may  be  convi^ed  upon 
the  ufual  evidence  of  the  forgery,  though  it  has  never  been 
llamped  purfuant  to  the  flamp  a6ls.  Hawkefivood's  and  Rcculi/Fs 
eafesy  Leach,  292  &  811.  For  the  forgery  in  fuch  a  cafe  is  com- 
mitted with  an  intent  to  defraud  ;  and  the  legiflature  meant  only 
to  prevent  their  being  given  in  evidence,  when  they  were  proceeded 
upon  to  recover  the  value  of  the  m.oney  thereby  fecured.  But 
lord  Kenyon  has  declared  that  he  did  not  approve  of  the  dQcKion 
of  the  majority  of  the  judges  in  thefe  cafes.  Peake,  16S.  It  has 
been  declared  th^t  the  forgery  of  a  bill  of  exchange  in  a  form 
which  tendered  it  void  under  the  17  Geo.  III.  c.  ^o.  (fee  2  vol. 
467.)  was  not  a  capital  offence,  becaufe  if  real,  it  was  not  vahd  or 
negotiable.     Moffafs  cafe,  Leachy^^T,. 

Every  indidment  for  forgery  muft  fet  out  the  forged  inflru- 
ment  in  words  and  figures,     Majon's  cafc^  i  EajQ.  j8o. 

^  2  But 
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But  it  h  famdent  to  fet  forth  the  receipt  at  the  bottom  of  an 
account,  without  fetting  out  the  account  itfelf.  Tepck'scafc^ 
Ihid.  18 1.  The  word purporly  in  an  indiament  for  forgery,  figni- 
fi^s  the  fubflanceof  an  inftrument,  as  it  appears  oYi  the  face  of  it; 
tenor  means  an  exacSl  copy  Qf  it.     Ihld.    180.  Leachy  753. 

The  mod  effeaual  (latute  for  the  prevention  of  the  foFrgery  of 
banknotes,  is  the  41  Geo.  III.  c.  41.  which  enaas  that  if  any 
one  fliall  knowingly  have  in  his  poffeffion,  or  in  his  houfe,  any 
forged  bank  notes"  knowing  the  fame  to  be  forged,  without  law- 
ful cxcufc,  the  proof  whereof  (hall  lie  upon  the  perfon  accufed, 
he  jliall  be  guilty  of  felony,  and  ftallbe  tranfported  for  fourteen 

years. 

And  if  any  perfon  fhall  make  any  plate  or  inftrument  for  forg- 
rrnicr  bank  n6tcs,  or  any  part  of  a  bank  note,  or  fliall  knowingly 
have  them  in  his  polTefllon  without  authority  in  writing  from  the 
governor  and  company  of  the  bank  of  England,  he  fhall  be  guilty 
of  felony,  and  Hiall  be  tranfported  forfeven  years. 

But  before  this  ftatute  this  muil  have  been  an  indictable  offence 
as  a  mifdemeanour.     See  Ante/.  99.  n.  2.  and/^.  221.  ti.u 

By  the  45  Geo,  III.  c.  89.  the  ilatutes  for  the  puninunent  of 
forgery  are  extended  to  every  part  of  Great  Britain, 
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CHAPTER    THE    EIGHTEENTH. 

OF  THE    MEANS   OF  PREVENTING 
OFEENGES. 


TTTTE  are  now  arrived  at  the  fifth  general  branch,  or  he^, 
V  V  under  which  I  propofed  to  confider  the  fubjeft  of  this 
book  of  our  commentaries;  viz.  the  means  oi  preventing  the 
commiffion  of  crimes  and  mifdemefnors.  And  really  It  is  an 
honour,  and  almcft  a  fmgular  one,  to  our  EngHfli  laws,  that 
they  furnlfh  a  title  of  this  fort :  fince  preventive  juftice  i.s 
upon  every  principle  of  reafon,  of  humanity,  and  of  found 
policy,  preferable  in  all  refpeds  to/)//;7^j/>;^  juftice  ^  i  the 
execution  of  which,  though  neceffary,  and  In  it's  confe-^ 
quences  a  fpecles  of  mercy  to  the  commonwealth,  is  always 
attended  with  many  harfh  and  difagreeablc  circumftances. 

This  preventive  juftice  confifts  In  obliging  thofe  perfons, 
whom  there  is  a  probable  ground  to  fufpeft  of  future  mif-^ 
behaviour,  to  ftipulate  with  and  to  give  full  afTurance  to  the 
public,  that  fuch  offence  as  is  apprehended  fhall  not  happen  | 
by  finding  pledges  or  fecurities  for  keeping  the  peace,  or  for 
their  good  behaviour.  This  requlfition  of  furcties  has  been 
feveral  times  mentioned  before,  as  part  of  the  penalty  infiifted 
upon  fuch  as  have  been  guilty  of  certain  grofs  mifdemef- 
nors :  but  there  alfo  it  muft  be  underftood  rather  as  a  caution 
againft  the  repetition  of  the  offence,  than  any  immediate 
pain  or  punifliment.  And  indeed,  if  we  confider  aU  human 
punifliments  in  a  large  and  extended  view,  we  fhall  find  [252 
them  all  rather  calculated  to  prevent  future  crimes,  than  to 
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expiate  the  pafl  :  fince,  as  was  obferved  in  a  former  chap- 
ter ^  all  puniihments  infliaed  by  temporal  laws  may  be 
clafled  under  three  heads  \  fuch  as  tend  to  the  amendment 
of  the  offender  himfelf,  or  to  deprive  him  of  any  power  to 
do  future  mif chief,  or  to  deter  others  by  his  example  ;  all  of 
which  conduce  to  one  and  the  fame  end,  of  preventing  fu- 
ture crimes,  whether  that  can  be  efFeded  by  amendment, 
difability,  or  example.  But  the  caution,  which  we  fpeak  of 
at  prefent,  is  fuch  as  is  intended  merely  for  prevention,  with- 
out any  crime  aftually  committed  by  the  party,  but  arifing 
only  from  a  probable  fufpicion,  that  fome  crime  is  intended 
or  likely  to  happen  \  and  confequently  it  is  not  meant  as  any 
degree  of  punifliment,  unlefs  perhaps  for  a  man's  imprudence 
in  giving  juft  ground  of  apprehenfion. 

By  the   Saxon  conflitution  thefe  fureties  were  always  at 
hand,  by  means  of  king  Alfred's  wife  inftitution  of  decen- 
naries or  frankpledges  ;  wherein,  as  has  more  than  once  been 
obfeFved  S  the  whole  neighbourhood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behaviour.  But 
this  great  and  general  fecurity  being  now  fallen  into   difufe 
and    negleded,   there  hath  fuccceded  to  it    the  method  of 
making  fufpeaed  perfons  find  particular  and  fpecial  fecuri- 
ties  for  their  future  condud  :  of  which  we  find  mention  in 
the  laws  of  king  Edward  the  confefTor  ^  ;  "  tradat  fidejujfons 
«  de  pnce  et  legalitate  tuendar    Let  us  therefore  confider,  firft, 
what  this  fecurity  is;   next,  who  may  take  or  demand  it; 
and,laftly,  how  it  maybe  difcharged. 

1.  This  fecurity  confifts  in  being  bound,  with  one  or 
more  fureties,  in  a  recognizance  or  obligation  to  the  king, 
entered  on  record,  and  taken  in  fome  court  or  by  fome  ju- 
dicial officer  ;  whereby  the  parties  acknowledge  themfelves  to 
be  indebted  to  the  crown  in  the  fum  required,  (for  inflance 
loo  /.)  with  condition  to  be  void  and  of  none  efFed,  if  the 
party  (hall  appear  in  court  on  fuch  a  day,  ainTd  in  the  mean 
C  253  ]  time  fhall  keep  the  peace  ;  either  generally,  towards  the  king, 

V  Sec  pag.  U.  <^  See  Vol.  I.  pag.  114.  ^  cap,  r8. 
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and  all  his  liege  people  ;  or  particularly  alfo,  with  regard  to 
the  perfoii  who  craves  the  fecurity.  Or,  if  it  be  for  the 
good  behaviour,  then  on  condition  that  he  fnall  demean  and 
behave  himfelf  well,  (or  be  of  good  behaviour,)  either  gene- 
rally or  fpecially,  for  the  time  therein  limited,  as  for  one  or 
more  years,  or  for  life.  This  recognizance,  if  taken  by  a 
juflice  of  the  peace^  mufl  be  certified  to  the  next  fefhons,  in 
purfuance  of  the  ftatute  3  Hen.  VII.  c.  i.  and  if  the  con- 
dition of  fuch  recognizance  be  broken,  by  any  breach  of -the 
peace  in  the  one  cafe,  or  any  mifbehaviour  in  the  other,  the 
recognizance  becomes  forfeited  or  abfolute  ;  and  being  >/l 
treated  or  extrafted  (taken  out  from  among  the  other  re- 
cords) and  fent  up  to  the  exchequer,  the  party  and  his  fure- 
ties  having  now  become  the  king's  abfolute  debtors,  are  fued 
for  the  feveral  fums  in  which  they  are  refpe£lively  bound. 

2.  Any  juftices  of  the  peace,  by  virtue  of  their  commif- 
iion,  or  thofe  who  are  ex  officio  confervators  of  the  peace,  as 
was  mentioned  in  a  former  volume  %  may  demand  fuch 
fecurlty  according  to  their  own  difcretion  j  or  it  may  be 
gdranted  at  the  requeft  of  any  fubje£l,  upon  due  caufefliewn, 
provided  fuch  demandant  be  under  the  king's  prote£lion  ;  for 
which  reafon  it  has  been  formerly  doubted,  whether  jews^ 
pagans,  or  perfons  conviftedof  a  praemimire^  were  entitled 
thereto^.  Or,  if  the  juflice  is  averfe  to  aft,  it  may  be 
granted  by  a  mandatory  writ,  called  '^ifupplicavity  iffuing  out 
of  the  court  of  king's  bench  or  chancery  ;  which  will  compel 
the  juftice  to  a£l,  as  a  miniderial  and  not  as  a  judicial  officer  : 
and  he  mufl  make  a  return  to  fuch  writ,  fpecifying  his  com- 
pliance, under  his  hand  and  feal  ^.  But  this  writ  is  feldom 
ufed  :  for,  when  application  is  made  to  the  fuperior  courts, 
they  ufually  take  the  recognizances  there,  under  the  direc- 
tions of  the  flatute  2i  Jac.  L  c.  8.  And  indeed  a  peer  or 
peerefs  cannot  be  bound  over  in  any  other  place,  than  the 
courts  of  king's  bench  or  chancery  :  though  a  juflice  of  the  [  2C4 
peace  has  a  power  to  require  fureties  of  any  other  perfonj 

^  See  Vol.  I.  png.  3.-0.  8  F.  N.  B,  80.     2  P.  AVms.  201. 

^  J  Hawk.  P.  C.  126. 
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being  cQiitp3s  mentis  and  under  the  degree  of  nobility,  v^lie^ 
ther  he  be  a  fellow  juflice  or  other  magiftrate,  or  whethc: 
he  be  merely  a  private  man^.  Wives  may  demand  it  againf 
their- huibands  *,  or  hufoands,  if  neceffary,  againft  thei: 
w'res^  But  feme  coverts,  and  infants  under  age,  ough' 
to  find  fecurity  by  their  friends  only,  and  not  to  be  bounc 
rhemfelves  :  for  they  are  incapable  of  engaging  themfelvci 
to  anfwer  any  debt  ;  which,  as  we  obfervcd,  is  the  nature 
of  thefe  recognizances  or  acknowlegements. 

3.  A  RECOGNIZANCE  may  be  difcharged,  either  by  xht 
demife  of  the  king,  to  whom  the  recognizance  is  made  \  01 
by  the  death  of  the  principal  party  bound  thereby,  if  not 
before  forfeited  ;  or  by  order  of  the  court  to  which  fuch  re- 
cognizance is  certified  by  the  juftices,  (as  the  quarter  feflionSj 
affifes,  or  king's  bench,)  if  they  fee  fufEcient  caufe  :  or  in 
cafe  he  at  whofe  requeft  it  was  granted,  if  granted  upon  a 
private  account,  will  releafe  it,' or  does  net  make  his  ap- 
pearance to  pray  that  it  may  be  continued  K 

Thus  far  wliat  has  been  faid  is  applicable  to  both  fpecies 
of  recognizances,  for  iht  peace  y  and  for  the  ^^^J  behaviour: 
de  pace^  et  legalitatc^  iiienda^  as  exprefied  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  fecurities  are  in  fome 
refpefts  different,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them,  I  fliall  now  confider  them  fe- 
parately  :  and  firfl,  (hall  fiiew  for  what  caufe  fuch  a  recog- 
nizance, with  fureties  for  the  peace^  is  grantable  ;  and  then, 
how  it  may  be  forfeited. 

I.  Any  juftice  of  the  peace  may,  ex  offida^  bind  all  thofe 
to  keep  the  peace,  v/ho  in  his  prefence  make  any  affray ;  or 
threaten  to  kill  or  beat  another  :  or  contend  together  with 
hot  and  angry  words  \  or  go  about  with  unufual  weapons 
r  2c^  1  ^^  attendance,  to  the  terror,  of  the  people  j  and  all  fuch  as 
he  knows  to  be  common  barretors  ;  and  fuch  as  are  brought 

*   1  H.nvk.  P.C.  ii7'  ^  1  Hawk,  p.  C.  129. 
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before  Inmby  the  conftable  for  a  breach  of  the  peace  in  his 
prefence  ;  and  all  fuch  perfons,  as,  having  been  before  bound 
to  the  peace,  have  broken  it  and  forfeited  their  recogni- 
zances^. Aifo,  wherever  any  private  man  hath  juft  caufe  to 
fear,  that  another  will  burn  his  houfe,  or  do  him  a  corporal 
injury,  by  killing,  imprlfoning,  or  beating  him  ;  or  that  he 
will  procure  others  fo  to  do  j  he  may  demand  furety  of  the 
peace  againft  fuch  perfon  :  and  every  juftice  of  the  peace  is 
bound  to  grant  it^  if  he  who  demands  it  will  make  oath 
that  he  is  aftually  under  fear  of  death  or  bodily  harm  ^  and 
will  fhew  that  he  has  juft  caufe  to  be  fo,  by  reafon  of  the 
othei's  menaces,  atte^r^pts,  or  having  lain  in  wait  for  h*m  - 
and  will  alfo  farther  fv/ear,  that  he  does  not  require  fuch 
furety  out  of  mialice  or  for  mere  vexation  K  This  h  called 
/wearing  the  peace  againft  another  :  and,  if  the  party  does  not 
find  fuch  fureties,  as  the  juftice  in  his  difcretion  fliall  re-- 
quire,  he  may  immediately  be  committed  till  he  does^. 

2.  Such  recognizance  for  keeping  the  peace,  when  given 
may  be  forfeited  by  any  acSlual  violence,  or  even  an  aflault, 
or  menace,  to  the  perfon  of  him  who  demanded  it,  if  It  be 
a  fpecial  recognizance  j  or,  if  the  recognizance  be  general, 
by  any  unlawful  a£tion  whatfoever,  that  either  is  or  tends  to 
a  breach  of  the  peace ;  or,  mere  particularly,  by  any  one  of 
the  many  fpecles  of  offences  which  were  mentioned  as  crimes 
againft  the  public  peace  in  the  eleventh  chapter  of  this  book  t 
or,  by  any  private  violence  committed  againft  any  of  his  ma- 
jefty's  fubjeds.  But  a  bare  trefpafs  upon  the  lands  or  goods 
of  another,  which  is  a  ground  for  a  civil  action,  unlefs  ac- 
companied with  a  wilful  breach  of  the  peace,  is  no  forfei- 
ture of  the  recognizance "•  Neither  are  mere  reproachful 
words,  as  calling  a  man  knave  or  liar,  any  breach  of  the 
peace,  fo  as  to  forfeit  one's  recognizance,  (b^ing  looked 
upon  to  be  merely  the  t&Ct  of  unmeaning  heat  and  paffion,)  r  2c6  1 
unlefs  they  amount  to  a  challenge  to  fight  °. 

*  I  Hawk.  P.  C.  iz6.  n  Jhid.  131. 
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The  other  fpecles  of  recognizance,  with  fureties,  is  for 
the  good  abearance^  or  good  behaviour.  This  includes  fecurity 
for  the  peace,  and  fomewhat  more :  we  will  therefore  exa~ 
mine  it  in  the  fame  manner  as  the  other. 

I.  First,  then,  the  juflices  are  empowered  by  the  ftatute 
34  Edw.  HI.  c.  I.  to  bind  over  to. the  good  behaviour  to- 
wards  the  king  and  his  people,  all  them  that  be  not  of  good 
famcy  wherever  they  be  found  ;  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminifhed,  nor 
merchants  and  others,  pafling  by  the  highways  of  the  realm, 
be  dlfturbed  nor  put  in  the  peril  which  may  happen  by  luch 
offenders.     Under  the  general  words  of  this  expreflion,  that 
be  not  of  good  fame  y  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  caufes  of  fcandal,  contra  bonos  mores^ 
as  well  as  contra  pacem  ;  as,  for  haunting  bawdy-houfes  with 
women  of  bad  fame  ;  or  for  keeping  fuch  women  in  his  own 
houfe  ;  or  for  words  tending  to  fcandalize  the  government, 
or  in  abufe  of  the  officers  of  juftice,  efpecially  in  the  execu- 
tion of  their  office.     Thus  alfo  a  juilice  may  bind  over  all 
night-walkers  *,  eaves-droppers  ;  fuch  as  keep  fufpicious  com- 
pany, or  are  reported  to  be  pilferers  or  robbers  ;  fuch  as 
fleep  in  the  day,   and  wake  in  the  night  ;  common  drunk- 
ards ;    whoremafters ;    the    putative    fathers    of    baftards ; 
cheats  ;  idle  vagabonds  ;  and  other  perfons,  whofe  milhe- 
haviour  may  reafonably  bring  them  within  the  general  words 
©f  the  ftatute,  as  perfons  not  of  good  fame  :  an  expreffion, 
it  muft  be  owned,  of  fo  great  a  latitude,  as  leaves  much  to 
be  determined  by  the  difcretior.  of  the  magiitrate  himfelf. 
But,  if  he  commits  a  man  for  want  of  fureties,  he  muft  ex- 
prefs  the  caufe  thereof  with  convenient  certainty  \  and  take 
care  that  fuch  caufe  be  a  goodoneP. 

2,  A  RECOGNIZANCE  for  the  good  behaviour  may  be  for- 

L  ^57  ]  felted  by  all  the  f^ime  means,  as  one  for  the  fecurity  of  the 

peace   may  be  •,  and  alfo  by  fome   others.     As,    by  going 

armed  with  uiaufual  attendance,  to  the  terror  of  the  people  \ 

9   1  Hawk,  P.  C.    132. 
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by  fpeaking  words  tending  to  fedltion  \  or  by  committing 
any  of  thofe  ads  of  mifbehavlour,  which  the  recognizance 
was  intended  to  prevent.  But  not  by  barely  giving  frelh 
caufe  of  fufpicion  of  that  which  perhaps  may  never  adually 
happen^  :  for,  though  it  is  juft  to  compel  fufpefted  perfons 
to  give  fecurity  to  the  public  againft  mifbehaviour  that  is 
apprehended  ;  yet  it  would  be  hard,  upon  fuch  fufpicion, 
without  the  proof  of  any  aftual  crime,  to  punifh  them  by 
a  forfeiture  of  their  recognizance. 

«  I  Hawk.  P.  C.  133- 
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CHAPTER    THE    ]SriMETEENTH. 

OF  COURTS  OF  A  CRIMINAL 
JURISDICTION. 


'T^HE  fixth,  and  laft,  objeft  of  our  inquiries  will  be  the 
•  method  of  hifliBing  thofe  puntjhnenis^  which  the  law 
has  annexed  to  particular  o ifences  \  and  which  I  have  con- 
ftantly  fubjoined  to  the  defcription  of  the  crime  itfelf.  In 
the  difcuffion  of  which  I  fliall  purfue  much  the  fame  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redrefs  of  civil  injuries  :  by,  firft,  pointing  out  the 
feveral  courts  of  criminal  jurifdiftion,  wherein  oiFenders  may 
be  profecuted  to  puniflmient ;  and  by,  fecondly,  deducing 
down,  in  their  natural  order,  and  explaining^  the  feveral 
proceedings  therein. 

First,  then,  in  reckoning  up  the  feveral  courts  of  criminal 
]urifdi<ftion,  I  (hall,  as  in  the  former  cafe,  begin  with  an 
account  of  fuch,  a«  are  of  z  public  and  general  jurifdiftiou 
throughout  the  whole  realm  j  and,  afterwards,  proceed  to 
fuch,  as  are  only  of  a  private  zndifpecial  jurifdiclion,  and 
confined  to  fome  particular  parts  of  the  kingdom. 

L  In  our  inquiries  into  the  criminal  courts  of  public  and 
^^/i^r^^/ jurlfdiftion,  I  muft  in  one  fefpeft  purfue  a  different 
order  from  that  in  which  I  confidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordination 
to  each  other,  the  fuperlor  corre6ling  and  reforming  the  errors 
of  the  inferior,  I  thought  it  beft  to  begin  with  the  loweft, 
and  fo  afcend  gradually  to  the  courts  of  appeal,  or  thofe  of 
6  the 
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the  moil  extcnfive  powers.  But  as  it  is  contrary  to  the  ge- 
nius and  fpirit  of  the  law  of  England,  to  fuiicr  any  man  to 
be  tried  twice  for  the  fame  offence  in  a  criminal  way,  efpe- 
cially  if  acquitted  upon  the  firft  trial ;  therefore  thefe  crimi- 
nal courts  may  be  faid  to  be  all  independent  of  each  other  ' 
at  lead  fo  far,  as  that  the  fentence  of  the  ioweft  of  them  cari 
never  be  controlled  or  reverfed,by  the  higheft  jurifdiaion  in 
the  kingdom,  unlefs  for  error  in  matter  of  law,  apparent 
upon  the  face  of  the  record;  though  fometimes  caufes  may 
be  removed  from  one  to  the  other  before  trial.  And  there^ 
fore  as,  In  thefe  courts  of  criminal  cognizance,  there  is  not 
the  fame  chain  and  dependence  as  in  the  others,  I  fhail  rank 
them  according  to  their  dignity,  and  begin  with  the  bighefi; 
of  all  I  vh. 

I.  The  high  ccnit  oi'parlmmenf ;  which  is  the  fupreme 
court  in  the  kingdom,  not  only  for  the  making,  but  alfo  for 
the  executron,  of  laws  ;  by  the  trial  of  great  and  enormous 
offenders,  whether  lords  or  commoners,  in  the  method  of 
parliamentary  impeaehment.  As  for  ads  of  parliament  to 
attaint  particular  perfons  of  treafon  or  felony,  or  to  infli/t 
pains  and  penalties,  beyond  or  contrary  to  the  common  law, 
to  ferve  a  fpecial  purpofe,  I  fpeak  not  of  them  -,  being  to  all 
intents  and  purpofes  new  laws,  made  pro  re  nata.^  and  by  no 
means  an  execution  of  fuch  as  are  already  in  being.  But  an 
impeachment  before  the  lords  by  the  commons  of  Great 
Britain,  in  parliament,  is  a  profecution  of  the  already  known 
and  eftabliihed  lav/,  and  has  been  frequently  put  in  praaice; 
being  a  prefentment  to  the  mod  high  and  fupreme  court  of 
criminal  jurifdidion  by  the  moft  folemn  grand  inqueft  of 
the  whole  kingdom^.  A  commoner  cannot  however  be  im- 
peached  before  the  lords  for  any  capital  offence,  but  only 
for  high  mifdemefnors' :  a  peer  may  be  impeached  for  any 

a  J  Hal.  P.  C.  *  150.  plice  in  the  treafons  of  Roger  earl  of 

b  When,  in  4  Edw.  IIL  the  king  de-     Mortimer,  they  came  before  the  king  in 

manded  the  carls,  barons,  and  peers,  to     parliament,  and  faid  all  with  one  voice, 

give  judgment  againft  Simon  de  JBcre-     that  the  faid  Simon  was  not  their  pe^ir  ; 

toid,  w4ia  had  been  a  notorious  accom-     and  therefore  they  were  not  bound  to 

judge 
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crime  (i).  And  they  ufually  (in  cafe  of  an  impeachment  of 
a  peer  for  treafon)  addrefs  the  crown  to  appoint  a  lord  high 
fteward,  for  the  greater  dignity  and  regularity  of  their  pro- 
ceedings ;  which  high  fteward  was  formerly  eleded  by  the 
peers  themfelves,  though  he  was  generally  commiffioned  by 

judge  him  as  a  peer  of  the  land.      And  *'  (hall  be  in  time  to  come,  be  not  bound 

when  afterwards,    in  the   fame   paili.i-  *'  or  charged  to  render  judgmeni  u^.on 

ment,  ihey  were  prevailed  upon,  in  re-  '*  others  tli.m  peeis  ;  nor  that  the  peers 

ipeS.  of  the  notoriety  andheinoulnefs  of  ''  of  the  land  have  power  to  do  this,  but 

his  crimes,  toreceive  the  charge  and  to  '«  thereof  ought  ever  to  be  difcharged 

give  judgment  againil  him,  the  follow-  «'  and  acquit  red  /  and  that  the  afotefaid 

ing  proteit  and  provifu  was  entered  in  *' judgment  now  rendered  be  not  drawn 

the  parliament-roll.  *'  And  h  is  alTented  "  to  example  or  conftquence  in  time  to 

««  and  accorded  by  our  lord  the  king,  *'  come,  whereby  the  faid  peers  may  be 

"  and  all  the  great  men,  in  full  parlia-  **  charged  heie;ifter  to  judge  others  than 

**  ment,  that  nlbeit  the  peers,  as  judges  **  their  peers,  Contrary  to  the  lawsof  the 

"  of  the  parlinmeni,  have  taken  upon  *'  land,  if  the  like  cafe  happen,  which 

*'  them  in  the  pretence  of  our  lord  the  *'  God  lorbid."  fRof.  Fail.  4  Edzv.  III. 

"  king tomakeandrenderthe  faid  judg-  7i,  z  &:  C>.     2  Brad.- Hift.  190.    Selden. 

*'  ment  j  yet  the  petrs  who  now  aic,  or  judic.  in  park  ch.  I.) 


f  I )  But  according  to  the  lall  refolution  of  the  houfe  of  lords,  a 
commoner  may  be  impeached  for  a  capital  offence. — On  the  26tb. 
of  March  1680,  EdwaVd  Fitzharris  a  commoner  was  impeached 
by  the  commons  of  high  treafgn.  Upon  which  the  attorney  ge- 
neral acquainted  the  peers  that  he  had  an  order  from  the  king  to 
profecute  Fitzharris  by  indidlment,  and  a  queftion  thereupon  was 
"but,  whether  he  fhould  be  proceeded  againfl  according  to  the  courfe 
of  the  common  law  or  by  way  of  impeachment,  and  it  was  refolved 
ao-ainft  proceeding  in  the  impeachment.  13  Lords^  Journ,^.  755. 
Fitzharris  was  afterwards  profecuted  by  indictment,  and  he  pleaded 
in  abatement  that  there  was  an  impeachment  pending  againll  him 
for  the  lame  offence  ;  but  this  plea  was  overruled,  and  he  was  con- 
vifted  and  executed.  But  on  the  26th  of  June  1 689,  Sir  Adam  Blair 
and  four  other  commoners  were  impeached  for  high  treafon,  in  having 
publifhed  a  proclamation  of  James  the  fecond.  On  the  2d  of  July 
a  long  report  of  precedents  was  produced,  and  a  queftion  was  put 
to  the  judges  whether  the  record  4  Edw.  III.  N^  6.  was  a  flatute. 
They  anfwered,  as  it  appeared  to  them  by  the  copy,  they  believed 
it  to  be  a  ftatute ;  but  if  they  faw  the  roll  itfelf,  they  could  be  more 
pofitive.     It  was  then  moved  to  aflc  the  judges,  but  the  motion 


was 
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the  king<^  ;  but  it  liath  of  late  years  been  {Irenuoufly  main- 
tained^, that  the  appomtment  of  an  higfi  fleward  in  fuch 
cafes  is  not  indifpenfably  neceflary,  but  that  the  houfe  may 
proceed  without  one.  The  articles  of  impeachment  are  a 
kind  of  bills  of  indi£lment,  found  by  the  houfe  of  commons, 
and  afterwards  tried  by  the  lords  •,  who  are  in  cafes  of  mif- 
demefnors  confidered  not  only  as  their  own  peers,  but  as  the 
peers  of  the  whole  nation.  This  is  a  cuftcm  derived  to  us 
from  the  conftitution  of  the  antient  Germans  ;  who  in  their 
great  councils  fometimes  tried  capital  accufations  relating  to 
the  public :  *^  licet  apud  conjilium  accufare  qnoque^  et  difcrimen 
*^  capitis  intefjdere  ^"  And  it  has  a  peculiar  propriety  in  the 
Englifh  conftitution;  which  has  much  improved  upon  th« 
antient  model  imported  hither  from  the  continent.  For, 
though  in  general  the  union  of  the  legillative  and  judicial 
powers  ought  to  be  more  carefully  avoided  %  yet  it  may- 
happen  that  a  fiibjea,  intrufted  with  the  adminiftration  of 
public  affairs,  may  infringe  the  rights  of  the  people,  and  be 
guilty  of  fuch  crimes,  as  the  ordinary  magiftrate  either 
dares  not  or  cannot  punifh.  Of  tliefe  the  reprefentative.^  of  r  05  j  1 
the  people,  or  houfe  of  commons,  cannot  properlyyW^^ ; 
becaufe  their  conftituents  are  the  parties  injured :  and  can 
therefore  only  impeach.  But  before  what  court  fhall  this 
impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  fwayed  by  the  authority  of  fo 
powerful  an  accufer.  Reafon  therefore  will  fuggeft,  that 
this  branch  of  the  legiflature^  which  reprefents  the  people, 

^    r  Hal.  P.  C.  350.  e  Tacit,  de  mor.  Germ,  11.' 

^  Loids'  Journ.  12  May  1679.  Com.  ^  Sec  Vo!.  i.  pag.  269. 

Jjurn.  15  May  1679.    Foft.  142,  cH'r. 


was  negatived,  whether  by  this  record  the  lords  were  barred  from 
trying  a  conrimoner  for  a  capital  crime  upon  an  impeachment  of 
the  commons.  And  they  immediately  refolved  to  proceed  in  this 
impeachment,  notwithflanding  the  parties  were  commoners  and 
charged  with  high  treafon.      14  Lords*  Journ.  p.  260. 

But  the  im.peachment  was  not  profecuted  with  efte(5l,  on  account 
«f  mi  intervening  diOblution  of  the  parliament, 

mufl 
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muft  bring  it's  charge  before  the  other  branch,  which  con- 
lifts  of  the  noblHty,  who  have  neither  the  fame  intcrefts,  nor 
the  fame  paffions  as  popular  aflemblies^.  This  is  a  vaft  fu- 
periority,  which  the  conftitution  of  this  ifland  enjoys,  over 
thofe  of  the  Grecian  or  Roman  repubUcs  •,  where  the  people 
were  at  the  fame  time  both  judges  and  accufers.  It  is  pro- 
per that  the  nobility  fliould  judge,  to  infure  juftice  to  the 
accufed ;  as  it  is  proper  that  the  people  ftiould  accufe,  to 
infure  juftice  to  the  commonwealth.  And  therefore,  among 
other  extraordinary  circumftances  attending  the  authority  of 
this  court,  tliere  is  one  of  a  very  fingular  nature,  which  was 
infifted.on  by  the  houfe  of  commons  in  the  cafe  of  the  earl  of 
Danby  in  the  reign  of  Charles  11.^  •,  and  it  is  now  enabled 
by  ftatute  I2  &  13  W.  III.  c.  Z-  that  no  pardon  under  the 
great  feal  fliall  be  pleadable  to  an  impeachment  by  the  com- 
mons of  Great  Britain  in  parhament^  (2). 

3.  The  court  of  the  lord  high  f.eward  of  Great  Britain  ^ 
is  a  court  inftitiited  for  the  trial  of  peers,  indifted  for  treafon 
or  felony,  or  for  mifprlfion  of  either  ^  The  oflice  of  this 
great  magiftrate  is  very  antient  \  and  was  formerly  heredi- 
tary, or  at  leaft  held  for  life,  or  dum  hencfe  gejjerit :  but  now 
it  is  ufually,  and  hath  been  for  many  centuries  paft"^,  granted 

*  Montefq  Sp.  L.  xi.  6.  2  Jon.  54. 

^  Com.  JoLuu.  5  May  1679.  ^  i  Bulf^r.  19?. 

f  Seech.  31.  ni  P:yii.  on  4  Ini^.  46, 

k  4  Inft.  58,  2  Hawk.  P.  C.  5.  42 1. 


(2)  In  the  impeachment  of  Warren  Haftlngs,  Efq.  it  was  con- 
fidently advanced,  that  the  lords  are  not  bound  to  obferve  the  fame 
tales  of  evidence  in  an  impeachment,  as  are  admitted  in  criminal  trials 
in  the  inferior  courts.  The  high  reputation  of  thofe,  who  ftrenuoufly 
maintained  this  docElrine,  induced  the  editor  to  endeavour  to  prove, 
that  it  was  not  only  contrary  to  all  precedent  and  authority,  but 
repugnant  to  the  firft  and  great  principles  both  of  the  EngUfh  law 
jind  conftitution,  in  a  pamphlet,  entitled  "  A  Diffenation,  ftiewing 
*'  that  the  houfe  of  lords  in  cafes  of  judicature  are  bound  by  pre- 
♦'  cifely  the  fame  rules  of  evidence,  as  are  obferved  by  all  other 
•*  c^urts.'^     See  more  upon  impeachments  in  page  399. 
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pro  hac  vice  only;  and  it  hath  been  the  conftant  praftice 
(and  therefore  fcems  now  to  have  become  neceflary)  to  grant 
it  to  a  lord  of  parliament,  elfe  he  is  incapable  to  try  fuch  [  262, 
delinquent  peer^.  When  fuch  an  indicSlment  is  therefore 
found  by  a  grand  jury  of  freeholders  in  the  king's  bench,  or 
at  the  aflifes  before  the  juftices  of  oyer  and  ter?nmer,  it  is  to 
be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  ftewardj  which  only  has  power  to  determine  it.  A  peer 
may  plead  a  pardon  before  the  court  of  king's  bench,  and  the 
judges  have  power  to  allow  it  •,  in  order  to  prevent  the  trou- 
ble of  appointing  an  high  fteward,  merely  for  the  purpofe  of 
receiving  fuch  plea.  But  he  may  not  plead,  in  that -inferior 
court,  any  other  plea  ;  as  guilty^  or  7wt  gulltyy  of  the  in- 
diftment ;  but  only  in  this  court :  becaufe,  in  confequence 
of  fuch  plea,  it  is  poffible  that  judgment  of  death  might  be 
awarded  againfl  him.  The  king  therefore,  in  cafe  a  peer  be 
indl£led  for  treafon,  felony,  or  mifprifion,  creates  a  lord  high 
fteward  pro  hac  vice  by  commiflion  under  the  great  feal  ; 
which  recites  the  Indictment  fo  found,  and  gives  his  grace 
power  to  receive  and  try  it  fecundum  legem  et  confuetiidi7iem 
Angliae.  Then,  when  the  indiftment  is  regularly  removed, 
by  writ  of  certiorari^  commanding  the  inferior  court  to  cer- 
tify it  up  to  him,  the  lord  high  fteward  dire£ls  a  precept  to 
a  ferjeant  at  arms,  to  fummon  the  lords  to  attend  and  try  the 
indifled  peer.  This  precept  was  formerly  iffued  to  fummoii 
only  eighteen  or  twenty,  fele£led  from  the  body  of  the  peers  : 
then  the  number  came  to  be  indefinite  ;  and  the  cuftom  was, 
for  the  lord  high  fteward  to  fummon  as  many  as  he  thought 
proper,  (but  of  late  years  not  lefs  than  twenty-three  °,)  and 
that  thofe  lords  only  fhould  fit  upon  the  trial  (3)  :  which  threw 

^  ^uandun  feigneur  de  parlement  pur  fair e  venir  xx  feigneurg,  ou  xviii, 

ferraarreindetreafonou felony,  leroy par  6^r.     (Yearb.  13  i/e>«.  V III.  11.)  See 

fes  lei tres  patents  fera  un  grand  et  fa^e  Suundf.  P.  C.  152.  3  InlV.  28.    4  Inft, 

'i&\gx\e\xx d'ejirele grand fenefchald'Ang'  59.    2  Hawk.  P.  C.  5.     Barr.  234. 

leterre  :  qui — -doit  f aire  un  precept- ^  Kelynge.  56. 


(3)  The  decifion  is  by  a  majority,  but  a  majority  cannot  con- 

nidiy  unlefs  it  confifts  of  twelve  or  more*     See  3  vol  p.  376.  n.  20. 

Vol,  IV.  Z  a  mgn- 


^62  PuBLici  Book  IV. 

a  monftrous  weight  of  power  into  the  hands  of  the  crown,  and 
this  it's  great  officer,  of  feleding  only  fuch  peers  as  the  then 
predominant  party  fliould  mod  approve  of.  And  accordingly, 
when  the  earl  of  Clarendon  fell  into  difgrace  with  Charles  II. 
I  263  ]  there  was  a  defign  formed  to  prorogue  the  parliament,  in  or- 
der to  try  him  by  a  feleft  number  of  peers  •,  it  being  doubted 
whether  the  whole  houfe  could  be  induced  to  fall  in  with  the 
views  of  the  court  p.  But  now,  by  ftatute  7  W.  HI.  c.  3. 
upon  ail  trials  of  peers  for  treafon  or  mifprifion,  all  the 
peers  who  have  a  right  to  fit  and  vote  in  parliament  (liall 
be  fummoned,  at  lealt  twenty  days  before  fuch  trial,  to  ap^ 
pear  and  vote  therein  ;  and  every  lord  appearmg  fliall  vote 
L  the  trial  of  {\ich  peer,  ilrft  taking  the  oaths  of  allegiance 
and  fuprcmacy,  and  fublcrlbing  the  declaration  againft  po- 
pery (4). 

Boring  the  fefilon  of  parliament  t^ie  trial  of  an  indided 
peer  h  net  properly  in  the  court  of  the  lord  tiigh  fteward, 
but  before  tiic  court  lail  mentioned,  of  our  lord  the  kif?g  in 
parihwient'^.  It  is  true,  a  lord  liigh  iteward  is  always  ap- 
pointed in  that  cal^:,  to  regulate  and  ^:.^}A  weight  to  the  pro- 
ceedings :  but  he   is  rather  in  the  nature  of  a  fpeaker  pr9 

P  Car:e\5  jifenf  OrnioRcle.  Vol.  ir.  -^Fuit.  J41. 


f  x)  As  a  peer  cannot  have  the  benefit  of  a  challenge  like  a  com- 
moner, (i  Harg.  St.  Tr,  198.  388.)  it  is  fomewhat  furprifing  that 
this  manifefl  improvenaent  of  the  law  and  conilitution  was  not  ex- 
tended to  trials  of  peers  for  all  felonies,  in  the  court  of  the  lord 
hi jrh  Reward.  Lord  Mountrnorres  informs  us  that  there  are  but 
tv/o  iiiilances  of  the  trials  of  peers  in  Ireland,  viz.  of  vifcount 
Netterville  in  1743,  and  of  lord  Santry  about  the  fame  time.  The 
iirli:  was  tried  in  the  high  court  of  parliament,  the  latter  in  the 
court  of  the  high  lie  ward.  They  were  both  indifted  for  murder. 
Lord  Netterville  was  acquitted  ;  Lord  Santry  was  convided,  but 
pardoned  as  to  his  life.  Upon  Lord  Santry's  trial  all  the  peers  were 
fummoned,  though  the  regulalion  of  7  W.  III.  was  not  introduced 
into  Ireland  till  the  year  1773.  Lord  Mountm,  2  vol.  107.  Mur- 
der is  high  treafon  by  the  law  of  Irelaini. 

tempore , 
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tempore y  or  chairman  of  the  court,  than  tl}e  judge  of  it  j  for 

the  colledive  body  of  the  peers  are  therein  the  judges  both 

of  law  and  fact,  and  the  high  fleward  has  a  vote  with  the 

reft,  in  right  of  his  peerage.     But  in  the  court  of  the  iord 

high  Reward,  which  is  held  in  the  recefs  of  parliament,  he 

is  the  fole  judge  of  matters  of  law,  as  the  lords  triors  are  in 

matters  of  fii6l  ;  and  as  they  may  not  interfere  with  him  in 

regulating  the  proceedings  of  the  court,  fo  he  has  no  right 

to  intermix  with  them  in  giving  any  vote  upon  the   trial  ^. 

Tlierefore,  upon  the  conviftion  and  attainder  of  a  peer  for  • 

murder  in  full  parliament,  it  hath  been  holden  by  the  judges  ^, 

that  in  cafe  the  day  appointed  in  the  judgment  for  execution 

(hould  lapfe  before  execution  done,  a  new  time  of  execution 

may  be  appointed  by  either  the  high  court  of  parliament 

during  it's  fitting,  though  no  high  fteward  be  exifting ;  or, 

in  the  recefs  of  parliament,  by  the  court  of  king's  bench,  the 

record  being  removed  into  that  court. 

It  has  been  a  point  of  fome  controverfy,  whether  the  [  364  ^ 
bifhops  have  now  a  right  to  fit  In  the  court  of  the  lord  high 
fleward,  to  try  indi£lments  of  treafon  and  mifprifion.    Some 
incline  to  imagine  them  included  under  the  general  words  of 
the  fl:atute  of  king  William,  ««  all  peers,  who  have  a  rioht 
<^  to  fit  and  vote  in  parliament :"  but  the  expreffion  had  been 
much  clearer,  if  it  had  been,  «  all  lords ^'  and  not,  «f  all 
<^  peers  /'  for  though  bifhops,  on  account  of  the  baronies 
annexed  to  their  bifhopricks,  are  clearly  lords  of  parliament, 
yet,  their  blood  not  being  ennobled,  they  are  not  univerfally 
allowed  to  be  peers  with  the  temporal  nobilit jr :  and  perhaps 
this  word  might  be  inferted  purpofely  with  a  viev/  to  exclude 
them.  However,  there  is  no  inftance  of  their  fitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictment's 
in  full  parliament,  much  lefs  in  the  court  we  are  now  treat* 
ing  of  \  for  indeed  they  ufually  withdraw  voluntarily,  but 
enter  a  proteft  declaring  their  right  to  ftay.     It  is  obfervable 
that,  in  the  eleventh  chapter  of  the  conftitutions  of  Claren- 
don, made  in  parliament  11  Hen.  IT.  they  are  exprefsly  ex- 

r  Slate  Trials,  Vol.  iV.  214,  232,  3.  «  Fofi,  139, 

Z  2  cufedj 
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cufed,  rather  tlian  excluded,  from  fitting  and  voting  in  trials, 
when  they  come  to  concern  life  or  limb  :  «  epifcopiy  ficut 
**  caeteri  barones^  dehent  mterejfejudiciis  cum  barombuSy  quotifque 
*^  perveniatur  ad  diminutiofjem  membrorumj   vel  ad  mortem  :" 
and  Becket's  quarrel  with  the  king  hereupon  was  not  on  ac- 
count of  the  exception,   (which  was  agreeable  to  the  canon 
law,)  but  of  the  general  rule,  that  compelled  the  bifhops  to 
attend  at  all.     And  the  determination  of  the  houfe  of  lords 
in  the  earl  of  Danby's  cafe  ^  which  hath  ever  fince  been  ad* 
hered  to,  is  confonant  to  thefe  conftkutions  ;  "  that   the 
'«  lords  fpiritual  have  aright  to  ftay  and  fit  in  court  inca- 
«^  pital  cafes,  till  the  court  proceeds  to  the  vote  of  guilty,  or 
«f  not  guilty."    It  muft  be  noted,  that  this  refolution  extends 
only  to  trials  hi  full  parliament :  for  to  the  court  of  the  lord 
high  fteward  (in  which  no  vote  can  be  given,  but  merely 
that  of  guilty,  or  not  guilty)  no  bifhop,  as  fuch,  ever  w\is  or 
could  be  fummcned  ;  and  though  the  ftatute  of  king  William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  court 
of  parliament,  yet  it  never  intended  to  new-model  or  after 
[  ^^5  ]  It's  conftltution  ;  and  confequently  does  not  give  the  lord'5 
fpiritual  any  right  in  cafes  cf  blood  which  chey  had  not  be- 
fore".    And  what  makes  their  exclufion  more  reafonable.  Is, 
that  they  have  no  right  to  be  tried  themfelves  in  the  court  of 
the  lord  high  fteward'^,  and  therefore  furely  ought  not  to  be 
judges  there.     For  the  privilege  of  being  thus  tried  depends 
upon  nobility  of  blood,  rather  than  a  feat  in  the  houfe  ;  as 
4ippears  from  the  trial  of  popifli  lords,  of  lords  under  age, 
and  (fince  the  union)  of  the  Scots  nobility,  though  not  in 
the  number  of  the  fixteen  •,  and  from  the  trials  of  females, 
fuch  as  the  queen  confort  or  dowager,  and  of  all  peerefies 
by  birth  ;  and  peerefles  by  marriage  alfo,  unlefs  they  have, 
when  dowagers,  difparaged  themfelves  by  taking  a  commoner 
to  their  fecond  hufband  (5)* 

«  Lords'  Journ.  15  May  1679.  w  Bio.  Abr.  t.  Trial  142. 

M  Foft,  248. 


(5)  But  peerefles  by  marriage  cannot  be  faid  to  be  ennobled  by 
blood ;  for  after  the  death  of  their  hufbands  they  have  even  a  lef? 

eftate 
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3.  The  court  of  Vin^s  lench^^  concerning  the  nature  of 
«»vhlch  we  partly  inquired  in  the  preceding  book  y,  was  (we 
may  remember)  divided  into  a  crown  fide,  and  a  plea  fide. 
And  on  the  crown  fide,  or  crown  office,  it  takes  cognizance 
of  all  criminal  caufes,  from  high  treafon  down  to  the  moft 
trivial  mifdemefnor  or  breach  of  the  peace.  Into  this  court 
alfo  indi£lments  from  all  inferior  courts  may  be  removed  by 
writ  of  certiorari^  and  tried  either  at  bar,  or  at  filft  priusy  by  a 
jury  of  the  county  out  of  which  the  indiftment  is  brought  (6). 
The  judges  of  this  court  ar-e  the  fupreme  coroners  of  the 
kingdom.  And  the  court  itfelf  is  the  principal  court  of  cri- 
minal jurifdiftion  (though  the  two  former  are  of  greater  dig- 
jiity)  known  to  the  lav»^s  of  England.  For  which  reafon  by 
the  coming  of  the  court  of  king's  bench  into  any  county,  (as 
it  wae  removed  to  Oxford  on  account  of  the  ficknefs  in  1665,) 
all  former  commiflions  of  oyer  and  terminer^  and  general  gaol 
delivery,  are  at  once  abforbed  and  determined  ipfofaBo :  m 
the  fame  manner  as  by  the  old  Gothic  and  Saxon  conftitu- 


X  4  Inft.  70.    2  Hal.  P.C.  2.    2  Haw!^.         ^  See  VoJ,  III.  pag.  41, 
P.  C.  6. 


eftate  in  their  nobility  than  bifhops,  it  being  only  durante  vtduitate^ 
See  the  editor's  conje6lure  how  the  notion  was  originally  intro- 
duced that  bifhops  were  not  entitled  to  a  trial  by  the  peers  in  par- 
liament, Vol.  I.  p.  401.  n,  8.  Since  that  note  was  written,  the  edi« 
tor  has  been  happy  iri  finding  what  he  fuggefled  only  as  a  conjec- 
ture drawn  from  general  principles,  confirmed  by  the  more  extent- 
five  learning  of  the  late  Vinerian  profefTor  Mr.  Wooddefon,  who 
not  only  has  adopted  the  fame  opinion,  but  has  adduced  in  confirm- 
ation of  it  feveral  inftances  of  bifhops,  who,  being  arraigned  before 
a  jury,  demanded  the  privileges  of  the  church,  and  difclaimed  the 
authority  of  ail  lecular  jurifdidions,     2  Woodd,  585. 

(6)  All  informations  filed  in  the  court  of  king's  bench,  and  all 
indicSlments  removed  there  by  certiorariy  if  not  tried  at  the  bar  of 
the  court,  which  rarely  happens,  muil  be  tried  at  the  affiles  by 
writ  of  nift  prius* 

JZ  3  tlonS| 
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tions,  ^^  Jure  n^etufto  ohtinuiiy  quievijje  omnia  inferiora  jxul'iciay 
^^  dicente  jus  rege  ^  (7)." 


Into  this  court  of  king's  bench  hath  reverted  all  tliat 
was  good  and  faiutary  of  the  jurifdiflion  of  the  court  o^JJar- 
chamber y  camera  Jlellata  ^  :  which  was  a  court  of  very  antieni 


2  Stiernhock.  /.  i.  c.  2. 

*  This  isfaid  (Lamb.  Arch.  154.)  to 
ii:ive  been  fo  called,  either  from  the  Sax- 
en  word  pteojian  XoJ^.ccr  or  govern  5 — 
or  from  it's  punilhing  the  crimen  ftellio- 
natuSj  orcofenage;— jrhecaufetheroom 
wherein  it  fate,  the  old  council  chamber 
of  the  palace  of  Weft  iDinfler,  (Lamb. 
14S,)  which  is  now  converted  into  the 
lottery  office,  and  foui^s  the  e.^ftern  fide 
of  new  Palace-yard,  was  full  of  win- 
dows ; — or  (to  which  fit  Edward  Coke, 
4lnfl.  66.  accedes)  becaufe  haply  x.\\^ 
loof  thereof  was  at  tlie  firll-  ga  niflied 
withgi!dedyfa/\y.  As  all  thefeare  mevely 
conjectures,  (fo-  no  ftars  are  now  in  the 
ro  )f,  nor  any  arc  faid  to  have  remained 
there  fo  late  as  the  reign  of  queen  Eliza- 
beth,) it  m,iy  be  allowable  to  propofe  an- 
other conjectural  etymology,  as  plaufible 
perhaps  asanyof  them.  It  is  well  known 
that,  before  the  banifhment  of  the  Jews 
under  Edward  L  their  contrails  and  obli- 
gations were  denomin ated  in  our  antien  t 
record s/?r<rr<7  orJi<irrs,  from  aeon  uption 
of  the  Hebrew  word,  ^/7^('^rtr,  a  covenant, 
(Tovcy's  A7igl.  judaic.     32  Selden.  tir. 


of  hon.  ii.    34.      Uxor.  Ebraic.  1.  j/\.) 

Tbefe  ftarrs,  by  an  ordinance  of  Richaid 

the  firft,   pieferved  by  Hoveden,   were 

commanded  to  be  enrolled  and  depofited 

in  cheHs  under  three  keys   in  certain 

places 5  one,  and  the  moft  considerable, 

of  which  was  in  the  king's  exchequer  a^ 

Wcftminfter  ;   and  no  ftarr  was  allowed 

to  be  valid  unlefs  it  were  found  in  forne 

of  the  faid  repofitories.   (Mrmorand.  ifi 

Scacc.P.  6  £dzv,  I.   piefixed  to   May- 

nard's   year-book  of  Edw.  IL   fol.  g, 

Madox    hid.   cxch-  c.  vii.    §4,  5,    6.) 

The  room  at  the  exchequer,  where  the 

chefts  containing  ihefe  ftarrs  were  kept, 

\vas  probably  c^Wed  the  Jinrr-ckamber  ; 

and,  when  the  Jews  were  expelled   the 

kingdom,  was  applied  to  the  ufe  of  the 

king's  council,   fitting  in  their  judicial 

capacity.     To  confirm    this,    the   fiift- 

time  the  ftar-chamber  is  mentioned  in 

any  record,  it  is  faid  to  have  been  fituated 

near   the  receipt  of  the   cxclicquer  nt 

Weftminfterj   (the  king's  council,  his 

chancellor,  tieafurcr,  juft'ces,  and  other 

fages,  were  affembled  en  la  clinmbrc  dc^ 

cjiciilesprcs  la  r^fcipi  al  IVeJiminfter,^^ 

Clauf. 


(7)  But  by  the  25  Geo.  III.  c.  18.  it  is  enaded  that  the  feflion 
of  o^^er  and  terminer,  and  gaol  delivery  of  the  gaol  of  Newgate, 
for  the  county  of  Middlefex,  fhall  not  be  difcontinued  on  ac- 
count of  the  commencement  of  the  term,  and  the  fitting  of  the 
court  of  king's  bench  at  Wefiminfter,  but  may  be  continued  till 
the  bufmefs  is  concluded.  And  the  32  Geo.  III.  c.  48.  v/as 
pafTed  to  continue  in  like  manner  the  feffions  of  the  peace,  and 
bi  oyer  and  terminer,  held  before  the  jiiftices  of  the  peace  for 
the  county  of  Middlefex, 

original, 
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original ^  but  new  modelled  by  ftatutes  3  Hen.  VII.  c.  i. 

and  21  Hen.  VIII.  c.  20.  confiRing  of  divers  lords  fplrltual 

and   temporal,  being  privy  counfellors,  together  v^ith  two 

judges  of  the  courts  of  common  law,  without  the  intervention 

of  any  jury.     Their  jurifdiftion  extended  legally  over  riots, 

perjury,  mifbehaviour  of  (heriffs,  and  other  notorious  mlfde- 

mefnors,  contrary  to  the  laws  of  the   land.     Yet  this  was  [  ^67 

afterwards  (as  lord  Clarendon  informs  us^)  ftretched   ''  to 

<^  the  afferting  of  all  proclamations,  and  orders  of  ftate  :  to 

<^  the  vindicating  of  illegal  commlffions,  and  grants  of  mo- 

^^  nopolies  ;  holding  for  honourable  that  which  pleafed,  and 

<«  for  juft  that  which  profited,   and  becoming  both  a  court 

«'  of  law  to  determine  civil  rights,  and  a  court  of  revenue  to 

«  enrich  the  treafury  •,  the  council  table  by  proclamations 

^'  enjoining  to  the  people  that  which  was  not  enjoined  by 

"  the  laws,  and  prohibiting  that  which  was  not  prohibited  . 

«^  and  the  ftar-chamber,  which  confifted  of  the  fame  perfons 

«  in  different  rooms,  cenfuring  the  breach  and  difobedience 

"  to  thofe  proclamations  by  very  great  fines,  imprifonments, 

«  and  corporal  feveritles  :  fo  that  any  difrefpeft  to  any  ads 

*f  of  ftate,  or  to  the  perfons  of  ftatefmen,  was  in  no  time 

<«  more  penal,  and  the  foundations  of  right  never  more  in 

Cla'.'f.  41.  EdzL\  III.  m.  13.)  Forin  pro-  in  law  latin  rnmeyaftellata  ;  which  con- 

cefs  of  time,  whe«i  the  meaning;  of  the  linued  lo   be  the  ftyle  in  latin  till  the 

JewiOi  jtarrs  was   forgotten,  the  word  dilToiution  of  that  court  (8). 

dar-chnmher  was  naturally  rendered   in  ^^   Lamb.  Arch.  156. 

bw-french,  U  chaumhredcseJicUU^y  and  c  Hift.  of  reb.  bjok  I  &  3. 


(8)  In  one  of  the  ftatutes  of  the  univerfity  of  Cambridge,  the 
antiquity  of  which  is  not  known,  the  woYdJiarnim  is  twice  uled 
for  a  fchediile  or  inventoi^y.  The  ftatute  is  intitled  De  compw 
tatione  procuratorum,  and  it  direds  that  in  fine  computifiat  ilarrum 
per  modum  dividends,  in  quo  ponentur  omnia  rctnanentia  in  communi 
cijld  tarn  pignora  quam  pecuniae  ac  etiam  arreragia  et  debita,  ita 
^uod  omnibus  conjlare poterit  evidenter,  in  quo fiatu  tunc  univerfitas 
Client  quoad  bona,  IfSc  Stat.  Acad.  Cant.  p.  32.  Such  inven- 
tories would  be  made  at  the  king's  exchequer,  and  the  room 
where  they  were  depofitcd  would  probably  be  called  the  Star« 

chamber.  ^  ^^    , 

Z  4  5^  dangor 
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"  danger  to  be  deftroyed.'*  For  which  reafons  it  was  finally 
abolifhed  by  ftatute  i6  Car.  I.  c.  lo.  to  the  general  joy  of 
the  whole  nation  ^. 

4.  The  court  of  chivalry  ^,  of  which  we  alfo  formerly 
fpoke  f  as  a  military  court,  or  court  of  honour,  when  held 
before  the  earl  marflial  only,  is  alfo  a  criminal  court,  when 
held  before  the  lord  high  eonftable  of  England  jointly  with 
the  earl  marfhal.  And  then  it  has  jurifdidion  over  pleas 
of  life  and  member,  arifing  in  matters  of  arms  and  deeds 
of  war,  as  well  out  of  the  realm  as  within  it.  But  the  cri- 
[  268  ]  minal,  as  well  as  civil  part  of  it's  authority,  is  fallen  into 
entire  difufe  ;  there  having  been  no  permanent  high  con- 
liable  of  England  (but  only  pro  hac  vice  at  coronations  and 
the  like)  fince  the  attainder  and  execution  of  Stafford  duke 
of  Buckingham  in  the  thirteenth  year  of  Henry  VIII.  \  the 
authority  and  charge,  both  in  war  and  peace,  being  deemed 
too  ample  for  a  fubjecSl  :  fo  ample,  that  when  the  chief 
juftice  Fineux  was  aiked  by  king  Henry  the  eighth,  how 
far  they  extended,  he  declined  anfwering  ;  and  faid,  the  de- 
cifion  of  that  queftion  belonged  to  the  law  of  arms,  and  not 
to  the  law  of  England  ^. 

d  The  juft  odium   into   which  this  and  there   is  in   the  Britifh    Mufeum 

tribunal  had  fallen  before  it's  diflolu-  (Harl.  MSS.  Vol.  I.  n^.  1226.)  a  veiy 

tion,  has  been  the occafion  that  fea-  me-  full,   methodical,  and  accurate  account 

morials  have  reached  us  of  it's  nature,  of  the   conftitutijn   and  courfe  of  this 

jurifdiaion,  andpraaic^^  except  fuch  court,  compiled  by  William  Hudfon  of 

as  on  account  of  their  enormous  op-  day's    Inn,    an   eminent   pra*5titioner 

piefiion,  are  recorded  in  the  hirtoiies  Qi  therein  (9)  ;  and  a  fhort  account  of  the 

the  times.     There  are   however  to  be  Lime,  with  copies  of  all  it's  procefs,  may 

met  with  fome  reports  of  it's  proceed-  alfo  be   found  in  18  Rym.  Foed,  192^ 

ings  in  Dyer,  Croke,  Coke,  and  other  &c, 

reporters  of  that  age,  and  fome  in  ma-  e  4  Inft.  123.   2  Hawk.  P,  C.  9. 

«ufcript;  of  which  the  author  hath  two  5  ^  See  Vol.  III.  pag.  68. 

one  from  40  Eliz.  to  13  Jac.  I.  ihe  other  s  Duck,  de  authont.jur.  civ. 
for  the  firfl  three  years  of  king  Charles : 


(9)  Hudfon's  Treatife  of  the  Court  of  S tar-Chamber  is  now 
publiflied  at  the  beginning  of  the  2d  Vol.  of  CoUeftanea  Juridica, 

5.  The 
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5.  The  liigli  court  of  admiralty  ^\    held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  ftiled  the  judge  of 
the  admiralty,  is  not  only  a  court  of  civil,  but  alfo  of  cri- 
minal   jurifdidion.      This    court    hath    cognizance  of  all 
crimes  and  offences  committed  either  upon  the  fea,  or  on 
the  coafts,  out  of  the  body  or  extent  of  any  Englifli  county^ 
and  by  ftatute  15  Ric.  11.  c.  3.  of  death  and  mayhem  hap- 
pening In  great  (hips  being  and  hovering  in  the  main  ftream 
of  great  rivers,  below  the  bridges  of  the  fame  rivers,  which 
are  then  a  fort  of  ports  or  havens  j  fuch  as  are  the  ports  o£ 
London  and  Gloucefter,  though  they  lie  at  a  great  diftance 
from  the  fea.    But,  as  this  court  proceeded  without  jury,  in 
a  method  much  conformed  to  the  civil  law,  the  exercife  of  a 
criminal  jurifdi£tion  there  was  contrary  to  the  genius  of  the 
law   of  England  ;  inafmuch  as  a  man  might   be  there  de- 
prived of  his  life  by  the  opinion  of  a  Gngle  judge,  without 
the  judgment  of  his  peers.     And  befides,  as  innocent  per- 
fons  might  thus  fall  a  facrifice  to  the  caprice  of  a  fingle  man,, 
fo  verygrofs  offenders  might,  and  did  frequently,  cfcape  pu-^ 
niiliment:  for  the  rule  of  the  civil  law  is,  how  reafonably  I 
fhall  not  at  prcfent^lnquire,   that  no  judgment  of  death  can 
be  given  againft  offenders,  without  proof  by  two  witneffes, 
or  a  confeiTion  of  the  faft  by  thernfelves.     This  was  always 
a  great  offence  to  the  Engllfli   nation :  and  therefore  in  the 
eighth  year  of  Henry  VI.  it  was  endeavoured  to  apply  u 
remedy  in  parliament :  which  then  mifcarried  for  want  of  [  26p 
the  royal  affent.     However,  by  the   ftatute  a 8  Hen.  VIII. 
c.  15.  it  was  enafted,  that  thefe  offences  fliould  be  tried  by 
commillioners  of  oyer  and  tenniner^  under  the  king's  great 
feal ;  namely,  the  admiral  or  his  deputy,  and  three  or  four 
more  ;  (among  whom  two  common  law  judges  are  ufually 
appointed ,)   the  indiftment  being   firft  found   by  a  grand 
jury  of  twelve   men,   and  afterwards  tried  by  a  petty  jury: 
and  that  the  courfe  of   proceedings    fhould   be   according 
to  the   law  of  the   land.      This   Is   now  the  only  method 
of   trying  marine  felonies  In  the   court  of  admiralty  :  the 
judge  of  the  admiralty  ftlll  prefiding  therein,  as  the  lord 

^  4  In  ft.  134,  147. 

3  mayor 
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mayor  is  the  prefKicnt  of  the   feffion  of  o^^jer  and  Urtniner 
in  London  (lo). 

These  five  courts  may  be  held  in  any  part  of  the  king- 
dom, and  their  jurlfdiction  extends  over  crimes  that  arlfe 
throughout  the  whole  of  it,  from  one  end  to  the  other* 
What  follow  are  alfo  of  a  general  nature,  and  univerfally 
diffufed  over  the  nation,  but  yet  are  of  a  local  jurifdlciiion, 
and  confined  to  particular  diilricts.     Of  which  fpecies  are 

6,  7.  The  courts  of  oyer  and  terminer^  and  general  gaol 
ddtvery'^ :  which  are  held  before  the  king's  commiiTLoners, 
among  whom  are  ufually  two  judges  of  the  courts  at 
Weftminfter,  twice  in  every  year  in  every  county  of  the 
kingdom  ;  except  the  four  northern  ones,  where  they  are 
held  only  once,  and  London  and  Middlefex,  wherein  tlicy 
are  held  eight  times.  Thefe  xvere  fiightly  mentioned  in  the 
preceding  book^.  We  then  obferved,  that,  at  what  is  ufu- 
ally called  the  affifes,  the  judges  fit  by  virtue  of  five  feveral 
authorities :  two  of  which,  the  commliTion  of  ajftfe  and  it's 

^  4  Infr.  162.  i63.      2  Hal.  P.  C.  22.  ''  Scl-  Vol.  HI.  pag.   60. 

32.     2  Hawk.  \\  C-  14.  23. 


(10)  The  iurifdiclion  of  the  commiiuoncrs  appointed  under 
the  28  Hen,  VI IL  c.  i  5.  was  confiiied  by  that  llatute  to  treafons, 
felonies,  robberies,  nuirders,  and  confederacies ;  and  therefore 
the  ^9  Geo.  III.  c.  15.  declares  that  it  is  expedient  that  other 
offences  committed  on  the  feas  fliould  be  tried  in  the  hke  manner; 
and  it  enacts  that  every  oiTcnce  committed  upon  the  higli  feas  (hall 
be  fubiea  to  the  fame  pumihment,  as  if  it  had  been  committed 
upon  the  Ihore,  and  Aiall  be  tried  in  the  fame  manner  as  the  crimes 
enumerated  in  the  28  Hen.  VIII.  c,  15.  are  direded  to  be  tried. 

And  as  pcrfons  tried  for  murder  under  that  iiatute  could  not  be 
found  guilty  of  manflaughter,  and  where  the  circumftanccs  made 
the  crime  manilaiighter,  were  acquitted  entirely,  the  39  Geo.  III. 
c.  15.  exprefsly  enaCls  that  where  perfons  tried  for  murder  or  man- 
llaughter  committed  on  t lie  high  feas  are  found  guilty  of  man- 
flaughter only,  they  Ihall  be  fubjcd  to  the  fame  puniihment  as  if 
they  had  comnuttcd  fiich  manilaughler  upon  tlic  land. 

(S  attendant 
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attendant  junfcrKTlion  of  m/i  prius^  being  principally  of  a 
civil  nature,  were  then  explained  at  large  ;  to  which  I  lliall 
only  add  that  thefe  juftices  have,  by  virtue  of  feveral  ila- 
tutes,  a  criminal  jurifdiction  alfo,  in  certain  fpecial  cafes  ^ 
The  third,  which  is  the  commifiion  of  the  peace^  was  alfoL   ^7"^ 
treated  of  in  a  former  volume™,  when  we  inquired  iDto 
the   nature  and  office  of  a  juftice  of   the  peace.     I    fiiali 
only  add,  that  all  the  juftices  of  the  peace  of  any  county, 
v/herein  the   affizes  are  held,   are  bound  by  law  to  attend 
them,  or  elfe  are  liable  to  a  fine  •,  in  order  to  return  recog- 
nizance^, ^c,  and  to  affift  the  judges  in  fuch  matters  as  lie 
within  their  knowledge  and  jurifdi£lion,  and  in  which  feme 
of  them  have  probably  been  concerned,  by  way  of  previous 
examination.     But  the  fourth  authority  is  the  comrniffion 
of  oyer  and  terminer  ",   to  hear  and  determine  all   treafons, 
felonies,  and  mifdemefnors.     This  is  direfted  to  the  judges 
and  feveral  others,  or  any  two  of  them  ;  but  the  judges  or 
ferjeants  at  law  only  are  of  the  quorum^  fo  that  the  reft  cannot 
a£l  without  the  prefence  of  one  of  them.     The  words  of 
the  commiffion  are,  "  to  inquire,  hear,  and  determine  :"  fo 
that  by  virtue  of  this   commifiion  they  can  only  proceed 
upon   an   indidment  found  at  the  fame   affizes  ;  for  they 
mull  firft  inquire,  by  means  of  the  grand  jury  or  inqueft, 
before  they  arc  empowered  to  hear  and  determine  by  the 
help  of  the  petit  jury.     Therefore  they  have  befides,  fifthly, 
a   commiffi.on  of  general  gaol  delivery^ ;   which  empowers 
them  to  try  and  deliver  every  prifoner,  who  fliall  be  in  the 
gaol  when  the  judges  arrive  at  the  circuit  tovvn,  whenever 
or  before  whomfoever  indited,  or  for  whatever  crime  com- 
mitted.    It  was  antiently  the  courfe  to  iflue  fpecial  writs  of 
gaol  delivery  for  each  particular  prifoner,  which  were  called 
the  writs  de  bono  et  malo  ^  :    but  thefe  beinp;  found  inconve- 
nient  and    oppreffive^  a  general  commiffion  for  all  the  pri- 
foners   has   long  been   eftabliffied  in  their  ftead.     So  that, 
one  way  or  other,    the  gaols  are  in  general  cleared,  and  all 
oilcuders  tried,  puniflied,  or  delivered,  twice  in  every  year  : 

^  2  Hal.  P.  C.  39.     z   Hawk.  P.  C.         n   See  Appendix,  §  i, 

^%,  ^^  Ibid, 

*n  SeeVoLLpai:.  351,  p  a   Inft.  43, 

a  con- 
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a  conflitution  of  fingular  ufe  and  excellence.  Sometimes 
alfo,  upon  urgent  occafions,  the  king  iffues  a  fpecial  or 
extraordinary  commiffion  of  oyer  and  terminer^  and  gaol  de- 
livery^ confined  to  thofe  offences  which  ftand  in  need  of 
immediate  inquiry  and  punifhment  :  upon  which  the  courfc 
of  proceeding  is  much  the  fame,  as  upon  general  and  ordi- 
271  2  nary  commiifions.  Formerly  it  was  held,  in  purfuance  of 
the  flatutes  8  Ric»  If.  c.  2.  and  33  Hen.  VIII.  c.  4.  that 
no  judge  or  other  lawyer  could  a£l  in  the  commiflion  of  oyer 
and  terminer^  or  in  that  of  goal  delivery,  withhi  his  own 
county  where  he  was  born  or  inhabited  \  in  like  manner 
as  they  are  prohibited  from  being  judges  of  affize  and  de- 
termining civil  caufes.  But  that  local  partiality,  which 
the  jealoufy  of  our  anceflors  was  careful  to  prevent,  being 
judged  lefs  likely  to  operate  in  the  trial  of  crimes  and  mif- 
demefnors,  than  in  matters  of  property  and  difputes  be^ 
tween  party  and  party,  it  was  thought  proper  by  the  ftatute 
12  Geo.  11.  c.  27.  to  allow  any  man  to  bea  juftice  of^j^rand 
terrnuier  and  general  gaol  delivery  within  any  CQunty  of 
England. 

8.  The  court  of  general  quarter  fcffJons  of  the  peace  "^  is 
a  court  that  muft  be  held  in  every  county  once  in  every 
quarter  of  a  year  j  which  by  ilatute  2  Hen,  V.  c.  4.  is  ap- 
pointed to  be  in  the  firft  week  after  michaelmas-day  ;  the 
iirft  week  after  the  epiphany  \  the  firfl  week  after  the  clofe 
of  eafter  ;  and  in  the  week  after  the  tranflatlon  of  St.  Thomas 
the  martyr,  or  the  feventh  of  July.  It  is  held  before  two 
or  more  juftices  of  the  peace,  one  of  which  muft  be  of  the 
quorum.  The  jurifdiftion  of  this  court,  by  ftatute  34  Edw.  III. 
ct"  I.  extends  to  the  trying  and  determining  all  felonies 
and  trefpafles  whatfoevet :  though  they  feldom,  if  ever,  try 
anv  greater  offence  than  fmall  felonies  within  the  benefit 
of  clergy  (i  i)  j  ^heir  commiffion  providing,  th^t,  if  any  cafe 

q  4  Inf^.  170.     2  Hal.  P.  C.  42.     2  Ha«'k.  P.  C.  7,1, 

(11)  It  is  the  pradlice  to  try  all  fimple  larcinies  at  the  quaiter 
feflions,  whatever  may  be  the  value  of  the  article  ftolen  ;  but  it  \% 
fiateJ  in  the  indi<ftjnent  to  be  of  fprac  value  not  exceeding  a  lliil- 

ling, 
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of  difficulty  arlfes,  they  (hall  not  proceed  to  judgment,  but 
in  the  prefence  of  one  of  the  juftices  of  the  courts  of  king's 
bench  or  common  pleas,  or  one  of  the  judges  of  ailife. 
And  therefore  murders,  and  other  capital  felonies,  are 
ufually  remitted  for  a  more  folemn  trial  to  the  alTifes.  They 
cannot  alfo  try  any  new-created  offence^  without  exprefs 
power  given  them  by  the  ftatute  which  creates  it^.  But 
there  are  many  ofFences,  and  particular  matters,  which  by 
particular  ftatutes  belong  properly  to  this  jurifdiftion,  and 
ought  to  be  profecuted  in  this  court :  as,  the  fmaller  mifde-*  C 
mefnors,  againft  the  public  or  commonwealth,  not  amount-^ 
ing  to  felony;  and  efpecially  offences  relating  to  the  game, 
highways,  alchoufes,  baftard  children,  the  fettlem.ent  and 
provifion  of  the  poor,  vagrants,  fervants'  wages,  appren- 
tices, and  popifh  recufants  ^.  Some  of  thefe  are  proceeded 
upon  by  indictment ;  and  others  in  a  fummary  way  by  mo-^ 
tion  and  order  thereupon  •,  which  order  may  for  the  moft: 

r  4  Mof>,  379.     Salk.  406.     Lord         ^  See  Lambard  efrc'Tzarc/fa  and  Burn's 
Kaym,  1144.  Ju^lce. 

ling,  in  order  to  reduce  the  crime  to  petty  larceny.  The  juilices 
feldom  try  any  felonies,  upon  conviction  of  which  the  prifoner  muft 
pray  the  benefit  of  clergy,  or  now  the  benefit  of  the  ftatute.  For 
before  the  5  Ann.  c.  6.  fentence  of  death  in  all  fuch  cafes  muft 
hare  heen  paffed  upon  thofe  who  could  not  read.  And  it  rcay 
ftillbe  doubted  v/hether  it  muft  not  bepafled  upon  a  convi6l,  who 
pbftinately  refufes  to  pray  the  benefit  of  that  ftatute.    See  p.  37c; 

And  if  the  juftices  at  the  quarter  fefilops  were  to  try^rand  lar- 
ceny or  any  oth-er  clergyable  felony,  they  v/ould  be  bound  to  pro- 
nounce fentence  of  death,  if  it  were  proved  that  the  prifoner  had 
ever  before  had  the  benefit  of  clergy.     ^Qepojl.^ p.  373.  n.  4. 

The  feflions  have  jurifdiftion  over  all  mifdemeanours,  except 
forgery  and  perjury  by  the  common  law ;  as  thefe  two  offences 
were  not  confidered  to  be  breaches  of  the  peace,  which  it  was  the 
chief  objedl  of  the  inftitution  of  the  commifTion  of  the  peace  to 
preferve  ;  but  as  thefe  feem  to  tend  as  much  to  a  difturbance  of 
the  peace  as  a  fecret  fraud,  the  reafon  for  thefe  exceptions  is  not 
very  fatisfadtory.  But  thej  Eliz.  c.  9.  gives  the  quarter  feflions 
exprefsly  jurifdi<5lion  to  try  the  perjuries  fpecified  in  that  ftatute* 
2  Hawh,  40.     Burn f  tit.  Perjury,      i  £aj^  173.     2  Eiff,  i8* 

part^ 


^72  Public  Book  IV. 

part,  unlefs  guarded  againfl  by  particular  flatutes,  be  removed 
into  the  court  of  king's  bench,  by  a  writ  oi  certiorari  facias > 
and  be  there  either  quafhed  or  confirmed.  The  records  or 
rolls  of  the  fefiions  are  committed  to  the  cufiody  of  a  fpe- 
cial  officer  denominated  the  cii/los  roiulorum^  wlio  is  always 
a  juftice  of  the  quorum;  and  among  them  of  the  quorum 
(faith  Lambard^)  a  man  for  the  moft  part  efpeclally  j^lcked 
out,  cither  for  wifdom,  countenance,  or  credit.  The  nomi- 
nation of  the  cujlos  rotulGrura  (who  is  the  principal  civil  of- 
ficer in  the  county,  as  the  lord  lieutenant  is  the  chief  in  ;/////- 
tary  command)  is  by  the  king's  fign  manual :  and  to  liim 
the  nomination  of  the  clerk  of  the  peace  belongs;  which 
ciEcehe  is  exprefsly  forbidden  to  fell  for  money  ^  (12}. 

In  mod  corporation  towns  there  are  quarter-feffions  kept 
before  juilices  of  their  own,  within  their  refpe<aive  limits: 
which  have  exactly  the  fime  authority  as  the  general  quarter- 
feffions  of  the  county,  except  in  a  very  few  inltances  ;  one  of 
the  mod  confidcrable  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  poor,  which,  tliough  tlicy  be  from 
the  orders  of  corporation  juftices,  mud  be  to  the  fefiions  of 
the  county,  by  ftatute  8  &:  9  W.  III.  c.  30.  In  both  cor- 
porations and  counties  at  large,  there' is  fometimes  kept  a 
fpecial  or  petty  feffion,  by  a  few  juftices  for  difpatching 
fmaller  bufincfs  in  the  neighbourhood  between  the  times  of 
the  general  fefiions ;  as,  for  licenliug  alehoufes,  pafling  the 
accounts  of  the  pariih  officers,  and  the  like. 

r  273  ]  9.  TnEjJjeriff's  touni'',  or  rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  eafter  and  michael- 
mas,  before  the  fheriff,  in  different  parts  of  the  county;  being 
indeed  only  the  turn  of  the  ffieriff  to  keep  a  court-leet  in  each 

^  b-^-  c-  3-  '^  4  I^'^t.   259.     2  Hal.   P.   C.  69. 

^   Mat.   37  Hen.  VIII.   c.    i.       i  \V,      2  Hawk.  P.  C.  SS- 
&  M.  Ih  I.  c.  21. 


{j2)  But  the  juftices  at  the  quarter-feflions,  upon  a  complaint 
of  his  mifcpndu6^,  may  fufpend  or  difcharge  him  fix)m  his  office. 
1  W.  c.  21.  f.  6.     See  Buruy  tit.  Clerk,  6cc. 

rcfpe£l'ive 
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refpedlve  hundred  ^  :  This  therefore  is  the  great  court4eet 
of  the  county,  as  the  county  court  Is  the  court-baron:  for 
out  of  this,  for  the  eafe  of  the  ilieriit,  was  taken 

10,  The   coiirt'ket^  or  vu%v  of  franhpledge^^  which   is  a 
court  of  record,  held  once  m  the  year  and  not  oftener^^ 
within  a  particular  hundred,  lordfliip,  or  manor,  before  the 
fteward  of  the  leet ,  being  the  king's  court  granted  by  char-- 
ter  to  the  lords  of  thofe  hundreds  or  manors.     It's  original 
intent  was  to  view  the  frankpledges,  that  is,  the  freemen 
within  the  liberty;  who,  (we  may  remember^,)  according  to 
the  inftitution  of  the  great  Alfred,  were  all  mutually  pledges 
for  the  good  behaviour  of  each  other.  Befides  this,  the  prefer- 
vation  of  the  peace,  and  the  chaflifement  of  divers  minute 
ofFences  againil  the  public  good,  are  the  objefls  both  of  the 
court-leet  and  the  iherifF's  tourn :  which  have  exacSlly  the 
fame  jurifdidlion,  one  being  only  a  larger  fpecics  of  the  other; 
extending  over  more  territory,  but  not  over  more  caufes.    All 
freeholders  within  the  precinft  are  obliged  to  attend  them, 
and  all  perfons  coiTimorant  therein;  which  commorancy  cor« 
lifts  in  ufually  lying  there :  a  regulation,  which  owes  it*^ 
original   to  the  laws  of  king  Canute  ^.     But  perfons  under 
twelve  and  above  fixty  years  old,  peers,  clergymen,  women^ 
and  the  king's  tenants  in  antient  demefne,  are  excufed  from, 
attendance  there :  all  others  being  bound  to  appear  upon  \ht 
jury,  if  required,  and  make  their  due  prefentments.     It  was 
alfo  antiently  the  cuftom  to  fummon  all  the  king's  fubjeds,  as 
they  refpecStively  grew  to  years  of  difcretion  and  ftrength,  to 
come  to  the  court-lect,  and  there  take  the  oath  of  allegiance  r 
to  the  king.     The  other  general  bufmefs  of  the  leet  and 
tourn,  xj^as  to  prefent  by  jury  all  crimes  whatfoever  that 
happened  within  their  jurlfdidion  ;  and  not    only  to  pre- 
lent,  but  alfo  to  punifii,  all  trivial  mifdemefnors,  as  all  tri- 
vial debts  were  recoverable  in  the  court-baron,  and  county 
court :  juftice,  in  thefe  minuter  matters  of  both  kinds,  being; 
trought  home  to  the  doors  of  every  man  by  our  antient  con- 

w  Mirr.  c.  r.  §  13.  &  16.  '       z  See  VoV.  III.  png.  113, 

""  4  ^i^T.  261.      2  Hnwk.    P.  C.  7a,  ^  parii^   c ,.  19. 

^  Minor,  c.  i,  §  10, 

fUtution. 
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ftitutioili  Thus  in  the  Gothic  conftitution,  the  haereda^ 
which  anfwered  to  our  court-leet,  *'  de  omtilbus  quidem  cog^ 
"  no/city  non  tameti  de  omnibus  judicat^,^^  The  objefts  of 
tlieir  jurifdiftion  are  therefore  unavoidably  very  numerous  : 
being  fuch  as  in  Tome  degree,  either  lefs  or  more,  afFeft  the 
public  weal,  or  good  governance  of  the  diftrid  in  which  they 
arife;  from  common  nufances  and  other  material  offences 
againft  the  king's  peace  and  public  trade,  down  to  eaves- 
dropping, waifs,  and  irregularities  in  public  cominons.  But 
both  the  tourn  and  the  leet  have  been  for  a  long  time  in  a 
declining  way:  a  circumdance,  owing  in  part  to  the  dif- 
charge  granted  by  the  ftatute  of  Marlbridge,  52  Hen.  III. 
c.  10.  to  all  prelates,  peers,  and  clergymen,  from  their  at- 
tendance upon  thefe  courts  ;  which  occafioned  them  to  grow 
into  difrepute.  And  hence  it  is  that  their  bufinefs  hath  for 
the  mod  part  gradually  devolved  upon  the  quartcr-fefTions  •, 
which  it  is  particularly  directed  to  do  in  fome  cafes  by  ftatute 
I  Ed.  IV.  c.  2. 

IT.  The  court  of  the  coroners'"  is  alfo  a  court  of  record,  io 
inquire,  wlien  any  one  dies  in  prifon,  or  comes  to  a  violent 
cr  fudden  death,  by  what  manner  he  came  to  his  end.  And 
this  he  is  only  entitled  to  do  faper  vifinn  corporis.  Of  the 
coroner  and  his  office  we  treated  at  large  in  a  former  vo- 
lume^, among  the  public  officers  and  minifters  of  the  king- 
dom ;  and  therefore  lliall  not  here  repeat  our  inquiries :  only 
mentioning  his  court,  by  way  of  regularity,  among  the 
criminal  courts  of  the  nation. 

r  275  n  12.  The  court  of  the  clerh  of  the  marht  ^  is  incident  to 
every  fair  and  market  in  the  kingdom,  to  punifli  mifdemef- 
iiors  therein  ;  as  a  court  of  pie  poudre  is,  to  determine  all 
difputes  relating  to  private  or  civil  property.  The  objeft  of 
this  jurlfdiftion^  is  principally  the  recognizance  of  weights 
a^d  meafures,  to  try  whether  they  be  according  to  the  true 

^  Stiernh.  de ^ur.  Goth.  I  i.  c.  2.  *   4  Inft.  27;^. 

:                        c  4  Inft.  27 T.     2  Hal.  P.  G.  53.  ^  See  ftat.  17   Or.   11.   c  19.     1% 

%  Hawk.  P.  C.  42^  Car.  11.  c.  8.     ^l  Car.  H.  c  12. 
'i  S«e  Vol.  L  paof.  349. 
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ftandard  thereof,  or  no:  which  flandard  was  ant>ently  com- 
mitted to  the  cuftody  of  the  bifliop,  who  appointed  fome 
clerk  under  him  to  infpett  the  abufe  of  them  more  narrowly : 
and  hence  this  officer,  though  now  ufually  a  layman,  is 
called  the  clerk  of  the  market  s.  If  they  be  not  according  to 
the  ftandard,  then,  befides  the  punidiment  of  the  party 
by  fine,  the  weights  and  meafures  themfelves  ought  to  be 
burnt.  This  is  the  moft  inferior  court  of  criminal  jurifdic^ 
tion  in  the  kingdom;  though  the  objefts  of  its  coercion 
were  efteemed  among  the  Romans  of  fuch  importance  to 
the  public,  that  they  were  committed  to  the  care  of  ibme  of 
their  moft  dignified  magiftrates,  the  curule  aediles^ . 

II.  There  are  a  few  other  criminal  courts  of  greater  dig- 
nity than  many  of  thefe,  but  of  a  more  confined'and  partial 
jurifdiaion ;  extending  only  to  fome  particular  places,  wliich 
the  royal  favour,  confirmed  by  aft  of  parliament,  has  dif- 
tinguiflied  by^the  privilege  of  having  peculiar  courts  of  their 
own,  for  the  puniftiment  of  crimes  and  mifdemefnors  arifing 
within  the  bounds  of  their  cognizance.  Thefe,  not  being 
univerfally  difperfed,  or  of  general  ufe,  as  the  former,  but 
confined  to  one  fpot,  as  v^ell  as  to  a  determinate  fpecies  of 
caufes,  may  be  denominated  private  or  fpecial  courts  of  cri- 
minal jurifdi£tion.  - 

^  I  SPEAK  not  here  of  ecclefiaftical  courts ;  which  punifh 
fpiritual  fins,  rather  than  temporal  crimes,  by  penance,  con- 
trition, and  excommunication,  pro  falute  anitnae;  or,  which 
is  looked  upon  as  equivalent  to  all  the  reft',  by  a  fum  of  mo- 
ney to  the  officers  of  the  court  by  way  of  commutation  of  f  276  1 
penance.     Of  thefe  we  difcourfed  fufficiently  in  the  preced- 
ing  book  ".     I  am  now  fpeaking  of  fuch  courts  as  proceed 
accordmgto  the  ccurfc  of  the  cpmmoa  law;  which  is  a 
ftranger  to  fuch  unaccountable  barterings  of  public  juftice. 

I.  And,  firft,  the  court  of  the  krd  JJeioard,  treafurer    or 
rw;pW/.r  of  the  king's /^«/W^i,  was  inftituted  by  ftatute 

.  B^nof  Fnglilh  Gov.  b.  ,.  c.  8.         -  See  Vol.  III.  p.  6,.      .  ,  i„,. 

^°''-^^'  ^^  3  Hex,. 
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o  Hen.  Vn.  c.  14.  to  enquire  of  felony  by  any  of  the  king's 
ifworn  fevvants,  in  tlie  checque  roil  of  the  houOiold,  under 
the  desrree  of  a  lord,  in  confederating,  compaffing,  conlpir- 
ing,  and  imagining  the  death  or  deftruaion  of  the  king,  or  any 
lord  or  other  of,  his  majefty's  privy  council,  or  the  lord  ftew- 
ard,  treafurer,  or  comptroller  of  the  king's  houfe.      ihe  in- 
quiry, and  trial  thereupon,  muft  be  by  a  jury  according  to  the 
courfe  of  the  common  law,  confiding  of  twelve  fad  men, 
(that  is,  fober  and  difcreet  perfons,)  of  the  king's  houfhold. 

2    The  court  of  the  hrdjleward  of  the  king's  houfiold,  or 
(in  his  abfence)  of  the  treafurer,  comptroller,  and  Reward  ot 
the  marjl:alfea\  was  erefted  by  ftatute  33  Hen.  VIII.  c.  12. 
with  a  jurifdiaion  to  inquire  of,  hear,  and  determme,  ad 
treafons,    mifprifions  of  treafon,   murders,   manflaughters, 
bloodlhed,  and  other  malicious  ftrikings;  whereoy  b.ood  Ihall 
be  faed  in,  or  within  the  limits,  (that  is,  within  two  hundred 
feet  from  the  gate,)  of  any  of  the  palaces  and  houfes  of  the 
king,  or  any  other  houfe  where  the  royal  perfon  fliall  abide. 
The  proceedings  are  alfo  by  jury,  both  a  grand  and  a  petit  one, 
as  a^  common  law,  taken  out  of  the  officers  and  fworn  fer- 
vants  of  the  king's  houfhoid.    The  form  and  folemnity  of  the 
procefs,  particularly  with  regard  to  the  execution  of  the  fen- 
tence  for  cutting  off  the  hand,  which  is  part  of  the  punifh- 
ment  for  fliedding  blood  in  the  king's  court,  are  very  minutely 
fet  forth  in  the  faid  ftatute  33  Hen.  VIII.  and  the  feveral 
officers  of  the  fervants  of  the  houflioldin  and  about  fuch  exe- 
1  cutiou  are  defcribed  •,  from  the  ferjeant  of  the  wood-yard, 
-  who  furnifhes  the  chopping-block,  to,,  the  ferjeant  farrier, 
who  brings  hot  irons  to  fear  the  ftump. 

->.  Asia  the  preceding  book '  we  mentioned  the  courts  of 
the'^two  unlverfities,  or  their  chancellor's  courts,  for  the  re- 
drefs  of  civil  injuries  -,  it  will  not  be  improper  now  to  add  a 
fliort  word  concerning  the  jurifdiaion  of  their  criminal 
courts,  which  is  equally  large  and  extenfive.  The  chan* 
cellor's  court  of  Oxford  (with  which  univerfity  the  author 
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hath  been  chiefly  converfant,  though  probably  that  of  Cam- 
bridge hath  alfo  a  fimilar  jurirdidion)  hath  authority  to  de- 
termine all  caufes  of  property,  wherein  a  privilesred  perfon 
IS  one  of  the  parties,  except  only  caufes  of  freehold;  and 
alio  all  cm^mal  ofFences  or  mifdemefnors  under  the  degree 
ot  treafon,  felony,  or  mayhem.     The  prohibition  of  med- 
*lbng  with  freehold  ftiil  continues  :  but  the  trial  of  treafon, 
teJony,  and  mayhem,  by  a  particular  charter  is  committed 
to  the  un.verfity  juriAliaion  in  another  court,  namely,  the 
court  of  tJie  lord  highjietvard  of  the  univerfity. 

For  by  the  charter  of  7  Jun.  ^   Hen.  IV.   (confirmed, 
among  the  reft,  by  the  ftatute  13  Eliz.  c.  29.)  cognizance  is 
granted  to  the  univerfity  of  Oxford  of  all  indiftments  of 
reafons,  mfurreaions,    felony,    and  mayhem,  which  fhall 
be  found  m  any  of  the  king's  courts  againft  a  fchoiar  or  pri- 
vileged perfon ;  and  they  are  to  be  tried  before  the  high 
fteward  of  the  univerfity,  or  his  deputy,  who  is  to  be  nomi- 
nated  by  the  chancellor  of  the  univerfity  for  the  time  being 
^ut,  when  his  office  is  called  forth  into  aclion,  fuch  IcX 
ttewardmuft  be  approved  by  the  lord  high  chancellor  ^'of 
Jl-ng.and;  and  a  fpecial  commiffion  under  the  grest  feal  is 
given  to  him,  and  others,  to  try  the  indiament  then  depend- 
ing, according  to  the  law  of  the  land  and  the  privileges  of 
the  fa.d  univerfity.     When  therefore  an  Indiament  is  found 
at  the  affifes,  or  elfewhere,  againft  any  fchoiar  of  the  uni-  [  278 
verfity,  or  other  privileged  perfon,  the  vice-chancellor  may 
claim  the  cognizance  of  it ;  and  (when  cliamed  in  due  time 
and  manner)  it  ought  to  be  allowed  him  by  the  judges  of 
affife :  and  then  It  comes  to  be  tried  in  the  high  ftev/ard's 
court.     But  the  indiament  muft  firll  be  found  by  a  grand 
jury,  and  then  the  cognizance  claimed  :  for  I  take  it  that 
the  high  fteward  cannot  proceed  originally  ad  inquirendum; 
but  only,  after  inqueft  in  the  common  law  courts,  ad  audien- 
dum  et   dderminandum.      Much    in    the  fame  manner^    as 
when  a  peer  is  to  be  tried  in  the  court  of  the  lord  high 
fteward  of  Great  Britain,  the  indiament  muft  firft  be  found 
at  the  affifes,  or  in  the  court  of  king's  bench,  and  then  (in 

•^3  2  confe- 
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confequence  of  a  writ  of  certiorari)  tranfmkted  to  be  finally 
heard  and  determined  before  his  grace  the  lord  high  ftewara 
and  the  peers. 

When  the  cognizance  is  fo  allowed,  if  the  offence  be 
inter  minora  crimina,  or  a  mifdemefnor  only,  it  is  tried  in  the 
chancellor's  court  by  the  ordinary  judge.     But  if  it  be  for 
treafon,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  the  high  (leward,  under  the  king's  fpecr.^ 
commiffion  to  try  the  fame.     The  procefs  of  the  tr.al  is  this. 
The  high  fteward  iffues  one  precept  to  the  (hena  of  the 
county,  who  thereupon  returns  a  panel  of  eighteen  free- 
holders; and  another  precept  to  the  bedells  of  the  univerfity, 
who  thereupon  leturn  a  panel  of  eighteen  matriculated  lay- 
men,   "  laicos  privilcgio  univerfitatis  gaudentes  :"    and  by  a 
mry  formed  ck  medietate,  half  of   freeholders  and  half    of 
matriculated  perfons,  is  the  indiament  to  be  tried;  and  that 
in  the  Guildhall  of  the  city  of  Oxford.     And  if  execution 
be  neceffary  to  be  awarded,  in  confequence  of  finding  the 
party  guilty,    the  flierifF  of  the  county  muft  execute  the 
univerfity  procefs ;    to  which  he  is  annually  bound  by  an 
oath. 

T      I  HAVE  been  the  more  minute  in  defcribing  thefe  proceed- 
in«,  as  there  has  happily  been  no  occafion  to  reduce  them 
into  practice  for  more  than  a  century  paft;  nor  will  it  perhaps 
ever  be  thought  advifable  to  revive  them  :  though  it  is  not  a 
n.rht  that  merely  reas  infcriptis  or  theory,  but  has  formerly 
often  been  carried  into  execution.    There  are  many  inftanccs, 
one  in  the  reign  of  queen  Eliza-t>eth,  two  in  that  of  James 
the  firft,  and  two  in  that  of  Charles  the  firft,  where  mdid- 
ments  for  murder  have  been  challenged  by  the  vice-chancel- 
lor at  the  affifes,  and  afterwards  tried  before  the  high  fteward 
by  jury.     The  commiffions  under  the  great  feal,  the  ftierifPs 
and  bedell's  panels,  and  all  the  other  proceedings  on  the  trial 
of  the  feveral  indiaments,  are  itili  extant  in  the  archives  of 
that  univerfity. 
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CHAPTER    THE    TWENTIETH 


OF  SUxMMARY  CONVICTIONS, 


TX7E  are  next,  according  to  the  plan  I  have  laid  down, 
to  take  into  confideration  the  proceedings  in  the 
courts  of  criminal  jurifdidion,  in  order  to  the  punifhment 
of  offences.  Thefe  are  plain,  eafy,  and  regular  ;  the  law  not 
admitting  any  fidions,  as  in  civil  caufes,  to  take  place  where 
the  life,  the  liberty,  and  the  fafety  of  the  fubjed  are  more  ' 

immediately  brought  into  jeopardy.  And  thefe  proceedings 
are  divifible  into  two  kinds  \  fummary^  i^nd  regular :  of  the 
former  of  which  I  fhall  briefly  fpeak,  before  we  enter  upon 
the  latter,  wliich  will  require  a  more  thorough  and  particu- 
lar examination. 

By  -^fiimmary  proceeding  I  mean  principally  fuch  as  is  di-  ^' 

reded  by  feveral  ads  of  parliament  (for  the  common  law  is 
a  ftranger  to  it,  unlefs  in  the  cafe  of  contempts)  for  the  con- 
vidion  of  offenders,  and  the  infliding  of  certain  penalties 
created  by  thofe  ads  of  parliament.  In  thefe  there  is  no  ■ 
intervention  of  a  jury,  but  the  party  accufed  is  acquitted  or 
condemned  by  the  fuffrage  of  fuch  perfon  only,  as  the  fla- 
tute  has  appointed  for  his  judge.  An  inftitution  defigned 
profefTedly  for  the  greater  eafe  of  the  fubjed,  by  doing  him 
fpeedy  juftice,  and  by  not  haralTing  the  freeholders  with  fre- 
c\j\z\\t  and  troublefome  attendances  to  try  every  minute 
offence.  But  it  has  of  lat-  been  fo  far  extended,  as  if  a  [  281  ] 
check  be  not  timely  given,  to  threaten  the  difufe  of  our  ad- 

A  a  3  mirable 
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mirable  and  truly  Englifli  trial  by  jury,  unlefs  only  in  capital 
cafes.     For, 

I.  Of  this  fummary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  excife^  and  other  branches 
of  the  revenue  :  which  are  to  be  inquired  into  and  determined 
by  the  commiffioners  of  the  refpedivc  departments,  or  by 
juftices  of  the  peace  in  the  country  -,  officers,  who  are  all  of 
them  appointed  and  removable  at  the  difcrction  of  the  crown. 
And  though  fuch  convictions  are  abfolutcly  neceflary  for 
the  due  colleftion  of  the  public  money,  and  are  a  fpeciesof 
mercy  to  the  delinquents,  v/ho  would  be  ruined  by  the  ex- 
pence  and  delay  of  frequent  profecutions  by  a£lion  or  in- 
didment  j  and  though  fuch  has  ufually  been  the  conducl  of 
the  commifiioners,  as  feldom  (if  ever)  to  afford  jmt  grounds 
to  complain  of  opprefhon  ;  yet  when  we  again  ^  confider  the 
various  and  almoit  innumerable  branches  of  this  revenue ; 
which  may  be  in  their  turns  the  fubjefts  of  fraud,  or  at  leaft 
complaints  of  fraud,  and  of  courfe  the  obje£ts  of  this  fum- 
mary and  arbitrary  jurifdiftion-,  we  fhall  find  that  the  power 
of  thcfe  officers  of  the  crown  over  the  property  of  the  peo- 
ple is  increafed  to  a  very  formidable  height. 

II.  Another  branch  of  fummary  proceedings  is  that  h^- 
ioxtjuJUces  of  the  peace  ^  in  order  to  infli£l  divers  petty  pecu- 
niary mulds,  and  corporal  penalties,  denounced  by  a£l:  of 
parliament  for  many  diforderly  offences  •,  fuch  as  common 
fwearing,  drunkennefs,  vagrancy,  idlenefs,  and  a  vaft  variety 
of  others,  for  which  I  muft  refer  the  ftudent  to  the  juftice- 
books  formerly  cited  ^,  and  which  ufed  to  be  formerly  pu- 
niflied  by  the  verdi£l  of  a  jury  in  the  court-leet.  This  change 
in  the  adminiftration  of  juftice  hath  however  had  fome  mif- 
chievous  effeds  ;  as,  i.  The  almofl  entire  difufe  and  con- 
tempt of  the  court-leet,  and  fheriff's  tourn,  the  king's  antient 
courts  of  common  law,  formerly  much  revered  and  refpe£led. 

[  %Z%  ]  2  .The  burthenfome  increafe  of  the  bufincfs  of  a  juftice  of 

•  See  Vol.  I.  pag.  319,  5fc.  ^  Lambard  and  Burn. 
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the  peace,  which  difcourages  fo  many  gentlemen  of  rank  and 
chara£ler  from  ading  in  the  commiffion;  from  an  apprehen- 
fion  that  the  duty  of  their  office  would  take  up  too  much  of 
that  time,  which  they  are  unwilling  to  fpare  from  the  neccf- 
fary  concerns  of  their  families,  the  improvement  of  their  un« 
derftandings,  and  their  engagements  in  other  fervices  of  the 
public.  Though  if  all  gentlemen  of  fortune  had  it  both  in 
their  power,  and  inclinations,  to  a£t  in  this  capacity,  the 
bufinefs  of  a  jultice  of  the  peace  would  be  more  divided,  and 
fall  the  lefs  heavy  upon  individuals  :  which  would  remove 
what  in  the  prefent  fcarcity  of  magiflrates  is  really  an  ob- 
jection fo  formidable,  that  the  country  is  greatly  obliged  to 
any  gentleman  of  figure,  who  will  undertake  to  perform  that 
duty,  which  in  confequence  of  his  rank  iin  life  he  owes 
more  peculiarly  to  his  country.  However,  this  backwardnefs 
to  2iOL  as  magiftrates,  arifing  greatly  from  this  increafe  of 
fummary  jurlfdidion,  is  produ6tive  of,  3.  A  third  mifchief : 
which  is,  that  this  truft,  when  flighted  by  gentlemen,  falls 
of  courfe  into  the  hands  of  thofe  who  are  not  fo  ;  but  the 
mere  tools  of  ofiice.  And  then  the  extenfive  power  of  a 
juftice  of  the  peace,  which  even  in  the  hands  of  men  of 
honour  is  highly  formidable,  will  be  proftituted  to  mean  and 
fcandalous  purpofes,  to  the  low  ends  of  felfifh  ambition, 
avarice,  or  perfonal  refentment.  And  from  thefe  ill  confe- 
quences  v/e  may  co]le£t  the  prudent  forefight  of  our  antient 
lawgivers,  who  fufFered  neither  the  property  nor  the  punifb- 
ment  of  the  fubjccl  to  be  determined  by  the  opinion  of  any 
pne  or  two  men  ;  and  we  may  alfo  obferve  the  neceffity 
of  not  deviating  any  farther  from  our  antient  conllitution, 
by  ordaining  new  penalties  to  be  infli£!:ed  upon  fummary 
conviftions. 

The  procefs  of  thefe  fummary  convidions,  it  muft  be 
owned,  is  extremely  fpeedy.  Though  the  courts  of  com- 
mon law  have  thrown  in  one  check  upon  them,  by  making 
it  necefiary  to  fummon  the  party  accufed  before  he  is  con- 
demned.    This  is  now  held  to  be  an  indifpenfable  requifite^  •  [  283 

c  Salk.  181.    2  Lord  Raym.  140^, 
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though  the  juftices  long  ftruggled  the  point  ;  forgetting  that 
rule  of  natural  reafon  expreffed  by  Seneca, 

'^   ^'^Jicitult  aliquld^  parte  inaudita  altera^ 
f^  Aequom  licet  J}  at  iter  it  ^  hand  aequus  fiitt  :" 

a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  juftice,  have  ftrifiily  conformed  :  the  Roman 
Jaw  requiring  a  citation  at  the  leafl  \  and  our  own  common 
law  never  fufFering  any  faci:  (either  civil  or  criminal)  to  be 
tried,  till  it  has  previoufly  compelled  an  appearance  by  the 
party  concerned.  After  this  fummons,  the  magiftrate,  in 
fummary  proceedings,  may  go  on  to  examine  one  or  more 
witneffes,  as  the  ftatute  msy  require,  upon  oath  ;  and  then 
make  his  conviftion  of  the  offender,  in  writing  :  upon  which 
he  ufually  iiTues  his  warrant,  either  to  apprehend  the  offen- 
der, in  cafe  corporal  punifhment  is  to  be  inflifled  on  him  ; 
or  elfe  to  levy  the  penalty  incurred,  by  diftrcfs  and  fale  of 
his  goods  (i).  This  is,  in  general,  the  method  of  fummary 
proceedings  before  :i  juftice  or  juftices  of  the  peace  ;  but  for 
particulars  we  muft:  have  recovrfe  to  the  feveral  ftatutes, 
which  create  the  offence,  or  inflia:  the  punifliment :  and 
which  ufually  chalk  out  the  method  by  which  offenders  are 
to  be  convicted.     Otherwife  they  fall  of  courfe  under  the 


(i)  By  the  18  Geo.  III.  c.  19.  juftices  of  peace  out  of  fef- 
jfions  are  empowered  to  award  colts  againft  either  the  perfon  com- 
plaining, or  the  perfon  againft  whom  the  complaint  is  made  ; 
which  if  not  paid  may  be  levied  by  diftrefs.  And  if  no  goods 
of  fuch  perfon  can  be  found,  he  may  be  committed  to  hard  labour 
for  any  time  not  lefs  than  ten  days,  or  more  than  a  month,  or  until 
jTuch  cofts  be  paid. 

But  where  the  penalty  is  5/.  or  more,  the  cofts  may  at  the  dif- 
cretion  of  the  juftic(^  be  dedufted  from  the  penalty,  provide^i  the 
dedu6lion  ihall  not  exceed  one  fifth  of  the  penalty. 

The  juftices  at  the  fefiions  may  lay  down  rules  for  fuch  cofts, 
which  rules,  if  they  receive  the  approbation  in  writing  of  a  judge 
Qt  affife,  fhall  be  binding  on  all  perfons  vyhat^ver. 

jT^nerai 
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general  rule,  andean  only  be  convifled  by  indjAnient  or 
information  at  the  common  law. 

III.  To  this  head,  of  fummary  proceedings,  may  alfo  be 
properly  referred  the  method,  immemorially  ufed  by  the  fu- 
perior  courts  of  juftice,  of  punifhlng  contempts  by  attach-' 
menty  and  the  fubfequent  proceedings  thereon. 

The  contempts,  that  are  thus  punlfiied,  are  either  direElj 
which  openly  infult  or  refill  the  powers  of  the  courts,  or  the 
perfons  of  the  judges  who  prefide  there;  orelfe  are  confequefi^ 
tial^  which  (without  fuch  grofs  infolence  or  dire£l  oppoCtion) 
plainly  tend  to  Create  an  univerfal  difregard  of  their  autho-  £  284  j 
rity.     The  principal  inftances,  of  either  fort,  that  have  been 
ufually^  punifliable  by  attachment,  are  chiefly  of  the  follow- 
ing kinds.      I.  Thofe  committed  by  inferior  judges  and  ma- 
giftrates  :  by  a£ling  unjuflly,  oppreiTively,  or  irregularly,  in 
adminiftering  thofe  portions  of  juftice  which  are  intrufted  to 
their  diftribution  ;  or  by  difobeying  the  king's  writs  ifluing 
out  of  the  fuperior  courts,  by  proceeding  in  a  caufe  after  it 
is  put  a  ftop  to  or  removed  by  writ  of  prohibition,  certiorari^ 
^xxQXyfuperfedeaSy  and  the  like.     For,  as  the  king's  fuperior 
courts   (and  efpecially  the  court  of  king's  bench)  have  a 
general  fuperintendance  over  all  inferior  jurifdi£lions,  any 
corrupt  or  iniquitous  pradlices  of  fubordinate  judges  are 
contempts  of  that  fuperintending  authority,  whofe  duty  it 
is  to  keep  them  within  the  bounds  of  juftice.     2.  Thofe 
committed  by  ftierlfFs,  ballifFs,  gaolers,  and  other  officers  of 
the  court :  by  abufing  the  procefs  of  the  law,  or  deceiving 
the  parties,  by  any  a£i:s  of  oppreffion,  extortion,  collufive 
behaviour,  or  culpable  negleft   of   duty.     3.  Thofe  com- 
mitted by  attorneys  and  folicltors,  who  are  alfo  officers  of 
the  rcfpecllve  courts :  by  grofs  inftances  of  fraud  and  cor- 
ruption, injuftlce  to  their  clients,  or  other  dlfhoneft  pradlce. 
For  the  mal-praftlce  of  the  officers  reflefts  fome  diflionour 
on  their  employers  :  and,  if  frequent  or  unpuniflied,  creates 
^mong  the  people  a  difguft  again  ft  the  courts  themfelves. 

4.  Thofe 


g84  Public  Book  I\\ 

4.  Thofe  committed  by  jurymen,  in  coJJatcral  matters  re- 
lating to  the  difcharge  of  tlieir  office:  fuch  as  making 
default,  when  fummoned  ;  refufmg  to  be  fworn,  or  to  give 
any  verdift  ;  eating  or  drinking  without  the  leave  of  the 
court,  and  efpecially  at  the  coft  of  either  party  ;  and  other 
mifbehaviours  or  irregularities  of  a  fimilar  kind  :  but  not 
in  the  mere  exercife  of  their  judicial  capacities,  as  by 
giving  a  falfe  or  erroneous  verdid.  5.  Thofe  committed  by 
witneffes:  by  making  default  when  fummoned,  refufmg  to 
be  fworn  or  examined,  or  prevaricating  in  their  evidence 
when  fworn.  6.  Thofe  committed  by  parties  to  any  fuit 
or  proceeding  before  the  court  :  as  by  difobedience  to  anv 
L  ^^5  ]  rule  or  order,  made  in  the  progrefs  of  a  caufe  ;  by  non- 
payment of  cods  awarded  by  the  court  upon  a  motion  ;  or 
by  non-obfervance  of  awards  duly  made  by  arbitrators  or  um- 
pires, after  having  entered  into  a  rule  for  fubmitting  to  fuch 
determination^.  Indeed  the  iUtachment  for  mod  of  this  fpecies 
of  contempts,  andefpecially  for  non-paymentof  cofls  and  non- 
performance of  awards,  is  to  be  looked  upon  rather  as  a  civil 
execution  for  the  benefit  of  the  injured  party,  though  carried 
on  in  the  fhape  of  a  criminal  procefs  for  a  contempt  of  the 
authority  of  the  court  (2).  And  therefore  it  hath  been  held 
that  fuch  contempts,  and  the  procefs  thereon,  being  properly 
the  civil  remedy  of  individuals  for  a  private  injury,  are  not 
releafed  or  affeded  by  a  general  aft  of  pardon.  And  upon 
a  fimilar  principle,  obedience  to  any  rule  of  court  may  alfo 
by  ftatute  10  Geo.  III.  c.  50.  be  enforced  againft  any  perfon 
having  privilege  of  parliament  by  the  prcccfsofdiftrefs  infinite. 
7.  Thofe  committed  by  any  other  perfons  under  the  degree 
of  a  peer  :  and  even  by  peers  themfelvcs,  when  enorm.ous 

•  SeeVoI.  III.  pag.  17. 


(2)  By  33  Geo.  III.  c.  5,  perfons  corrimitted  to  prifon  upon 
an  attachuient  for  non-payment  of  money,  awarded  to  be  paid  upon 
a  fubmillion  to  an  arbitration,  which  has  been  made  a  rule  of  court, 
or  npon  an  attachment  for  not  paying  coils,  may  have  the  benefit 
of  that  ilatutQ  as  iafolvent  debtors. 
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and  accompanied  with  violence,  fuch  as  forcible  refeous  and 
the  like  ^ ',  or  when  they  import  a  difobedience  to  the  king's 
great  prerogative  writs,  of  prohibition,  habeas  corpus  ^,  and 
the  reft.  Some  of  thefe  contempts  may  arife  in  the  face  of 
the  court ;  as  by  rude  and  contumelious  behaviour  •,  by  ob- 
ftinacy,  perverfenefs,  or  prevarication;  by  breach  of  the  peace, 
or  any  wilful  difturbance  whatever:  others  in  the  abfenoe  of 
the  party;  as  by  difobeying  or  treating  with  difrelpe£l  the 
king'g  writ,  or  the  rules  or  procefs  of  the  court ;  by  pervert- 
ing fuch  writ  or  procefs  to  the  purpofes  of  private  malice,  ex- 
tortion, or  injuftice;  by  fpeaking  or  writing  contemptuoufly 
of  the  court,  or  judges,  afling  in  their  judicial  capacity,  by 
printing  falfe  accounts  (or  even  true  ones  without  proper  per- 
miflion)  of  caufes  then  depending  in  judgment ;  and  by  any 
thing  in  ftiort  that  demonftrates  a  grofs  want  of  that  regard 
and  refpeft,  which  when  once  courts  of  juftice  are  deprived 
of,  their  authority  (fo  neceffary  for  the  good  order  of  the 
kingdom)  is  entirely  loft  am.ong  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  con-  [  ^86  ] 
tem.pts,  muft  neceflarily  be  as  aptient  as  the  laws  themlelves. 
For  laws,  without  a  competent  authority  to  fecure  their  ad- 
miniftration  from  difobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power  therefore  in  the  fupreme  courts  of 
juftice  to  fupprefs  fuch  contempts,  by  an  immediate  attach- 
ment of  the  offender,  refults  from  the  iirft  principles  of  ju- 
dicial eftablifliments,  and  muft  be  an  infeparable  attendant 
upon  every  fuperior  tribunal.  Accordingly  we  find  it  actually 
exercifed,  as  early  as  the  annals  of  our  law  extend.  And, 
though  a  very  learned  author  ^  feems  inclinable  to  derive  this 
procefs  from  the  ftatute  of  Weftm.  2.  13  Edw.  I.  c.  39. 
(which  ordains,  that  in  cafe  the  procefs  of  the  king's  courts 
be  reJlfted  by  the  power  of  any  great  man,  the  flieriff  fhall 
chaftife  the  refifters  by  imprifonment,  "  a  qua  non  deliberen^ 

f  Sty].  277.     2Hiiv/k.  r.  C.  152.     8  Jun.   1757.  ^ 

Cro.  jac,  419.      Salk.  586.  ^  Gilb.  Kift.  C,  P.  ch.  3. 

8  4  Burr.  632.  Loids'  journ.  7  Feb. 
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«  tur  fine  fpeciali  praecepto  domini  regis  P'  and  if  the  fiieriiF 
Iiimfelf  be  refifted,  he  fhall  certify  to  the  courts  the  names 
of  the  principal  offenders,  their  aiders,  confenters,  com- 
manders, and  favourers,  and  by  a  fpecial  writ  judicial  they 
ftall  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convifted  thereof  they  fhall  be  punifhed  at  the 
king's  pleafure,  without  any  interfering  by  any  other  perfon 
whatfoever,)  yet  he  afterwardg  more  juflly  concludes,  that  it 
is  a  part  of  the  la^w  of  the  land;  and,  as  fucb,  is  confirmed 
by  the  ftatute  of  magna  carta. 

If  the  contempt  be  committed  in  \}i\t  face  of  the  court,  the 
offender  may  be  inflantly  apprehended  and   imprifoned,  at 
the  difcretion  of  the  judges  -',   without  any  farther  proof  or 
examination.     But  in  matters  that  arife   at  a  diftance,  and 
of  which  the  court  cannot  have  fo  perfect  a  knov/ledge,  un- 
lefs  by  the  confeiTion  of  the  party  or  the  teflimony  of  others, 
r  287  ]  if  the  judges  upon  affidavit  fee  fufficient  ground  to  fufpecSl 
that  a  contempt  has  been  committed,  they  either  make  a 
rule  on  thp  fufpecled  party  to  fliew  caufe  v/hy  an  attach- 
ment fliould  not  iffue  againll  him  '\  or,  in  very  flagrant  in- 
ftances  of  contempt,  the  attachment  ifliies   in  the   firft  in- 
ftance^;  as  it  alfo  does,  if  no  fufhcient  caufe  be  fliewn  to 
difcharge,  and  thereupon  the  court  confirms  and  makes  ab- 
folute,  the  original    rule.      This  prcccfs  of  attachment  is 
merely  intended  to  bring  the  party  into  court :  and,  when 
there,  he  mufl  cither  Hand  committed,  or  put  in  bail,  in 
order  to  anfwer  upon  oath  to  fuch  interrogatories  as  fliall  be 
adminiftered  to  him,  for  the  better  information  of  the  court 
with  refpecl  to  the  circumftances  of  the  contempt.     Thefe 
interrogatories  are  in  the  nature  of  a  charge  or  accufation, 
and  mud  by  the  courfe  of  the  court  be  exhibited  within  the 
firft  four  days  ^ :  and,  if  any  of  the  interrogatories  is  impro- 
per, the  defendant  may  refufe  to  anfwer  it,  and  m.ove  the 
court  to  have  it  flruck  out  ^.     If  the  party  can  clear  himfelf 

3  Staunaf.  P,  C.  73.  h.  k  S.Ik.  84.     Stra    1S5.  ^C^j^. 

'  ^-^V'  277'  '  6  Mud.  73.  «^  Stra. 444. 

8  upoi> 
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upon  oath,  he  is  dlfcharged  j  but,  If  perjured,  may  be  pro- 
fecuted  for  the  perjury  ^.  If  he  confefles  the  contempt,  the 
court  will  proceed  to  corre£l  him  by  fine,  or  lmprifonment> 
or  both,  and  fometimes  by  a  corporal  or  infamous  punifh- 
ment^.  If  the  contempt  be  of  fuch  a  nature,  that,  when 
the  fatl  is  once  acknowleged^^  the  court  can  receive  no  far- 
ther information  by  interrogatories  than  it  is  already  pof- 
fefled  of,  (as  in  the  cafe  of  a  refcous  p,)  the  defendant  may  be 
admitted  to  make  fuch  fimple  acknowlegement,  and  receive 
his  judgment,  without  anfweritig  to  any  interrogatories  (3) : 
but  if  he  wilfully  and  obftinately  refufes  to  anfvver,  or  an- 
fwers  in  an  evafive  manner,  he  is  then  clearly  guilty  of  a  high 
and  repeated  contempt,  to  be  punifhed  at  the  difcretion  of 
the  court. 

It  cannot  have  efcaped  the  attention  of  the  reader,  that 
this  method,  of  making  the  defendant  anfwer  upon  oath  to 
a  criminal  charge,  is  not   agreeable  to  the  genius  of    the 
common  law  hi  any  other  inftance  "^ ;  and   feems  indeed  to 
have  been  derived  to  the  courts  of  king's  bench  and  common 
pleas  through  the  medium  of  the  courts  of  equity.     For  the 
whole  procefs  of  the  courts  of  equity,  in  the  feveral  ftages 
of  a  caufe,  and  finally  to  enforce  their  decrees,  was,  till  the 
introdu£lion  of  fequeftrations,  in  the  nature  of  a  procefs  of  [  ^88  1 
contempt ;  ailing  only  m  perfonam  and  not  in  rem,     Kxi^ 
there,  after  the  party  in  contempt  has  anfwered  the  interro- 
gatories, fuch  his  aiifv/er  may  be  contraditlcd  and  difproved 
by  affidavits  of  the  adverfe  party  :  whereas,  in  the  courts  of 
law,   the  admiifion  of  the  party  to  purge  himfelf  by  oath  is 

^  6  Mod.  73,  P  The  king  v.  Elkins.  M.  %  Geo.  III.  B,  R. 

«>  Cro.  Car.  146.  ^   See  Vol.  ill.  p.  too,  lOK 


(3)  Although  the  defendant  acknov/ledges  all  the  fads  charged 
again  ft  him,  yet  it  is  the  pradice  of  the  court  to  compel  him  to 
anfwer  interrogatories,  unlefs  they  are  waived  by  the  profecutor. 
3  T.  R.  362. 

more 
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more  favourable  to  his  liberty,  though  perhaps' not  lefs  dan- 
gerous  to  his  confcience  ;  for,  if  he  clears  himfelf  by  his 
anfwers,  the  complaint  is  totally  difmiifed.  And,  with  re- 
gard to  this  fingular  mode  of  trial,  thus  admitted  in  this  one 
particular  inftance,  I  fliall  only  for  the  prefent  obferve,  that 
as  the  procefs  by  attachment  in  general  appears  to  be  ex- 
tremely antient  **,  and  has  in  more  modern  times  been  re- 
cognized, approved,  and  confirmed  by  feveral  exprefs  ads 
of  parliament  %  fo  the  method  of  examining  the  delinquent 
himfelf  upon  oath  with  regard  to  the  contempt  alleged,  is 
at  lead  of  as  high  antiquity',  and  by  long  and  immemorial 
ufage  is  now  become  the  law  of  the  land. 

'  Yearb.  20  Hen,  VI.  37.    22  Edw.  12  Ann.  ft.  2.  c.  75.  §  ^. 
5V.  29.  c  M.  5  Edw.  IV.  rot.  75.  cited  iij 

»  Star.  43  Eliz.  c.  6.  §  7,  13  Car.  TI.  Rail.  Ent.  268.  pi.  5. 
ft»  a  c.  2.  §  4.  9  ^  10  W.  Ill,  c.  15. 
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CIIAFTEIi    THE    TWENT Y-FIIiSl\ 


OF  ARRESTS. 


w 


JE  are  now  to  confider  the  regular  mid  ordinary  me- 
thod of  proceedmg  in  the  courts  of  criminal  jurifdic- 
tion  ;  which  may  be  diftributed  under  twelve  general  heads, 
following  each  other  in  a  progreffive  order  :  viz.  i .  Arreft  5 
2.  Commitment  and  bail;  3.  Profecution ;  4.  Procefs - 
5.  Arraignment,  and  it's  incidents;  6.  Plea,  and  ifliie - 
7.  Trial,  and  convidion ;  8.  Clergy  ;  9.  Judgment,  and 
it's  confequences  5  10.  Reverfal  of  judgment;  11.  Re-- 
prieve,  or  pardon;  12.  Execution:  all  which  will  be  dif- 
cuiTed  in  the  fubfequent  part  of  this  book. 

First  then,  of  an  arre/I :  which  is  the  apprehending  or 
reftraining  of  one's  perfon,  in  order  to  be  forthcoming  to 
anfwer  an  alleged  or  fufpe6ted  crime.  To  this  arreft  all  per- 
fons  whatfoever  are,  without  diftinction,  equally  liable  in  all 
criminal  cafes :  but  no  man  is  to  be  arrefted,  unlefs  charged 
with  fuch  a  crime,  as  will  at  leaft  juftify  holding  him  to 
bail,  when  taken.  And,  in  general,  an  arreft  may  be  made 
four  ways  :  1.  By  warrant :  2.  By  an  officer  without  warl 
rant:  3.  By  a  private  perfon  alfo  without  a  warrant:  4.  By 
an  hue  and  cry. 

I.  A  WARRANT  may  be  granted  in  extraordinary  cafes  by 
the  privy  council,  or  fecretaries  of  ftate  =*  ;  but  ordinarily  by  ^  ^^^  ^ 
juftlces  of  the  peace.     This  they  may  do  in  any  cafes  where 

'  »   I  tjvdRaym.  65, 

they 
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they  have  a  jurlfdiaion  over  the  offence;  hi  order  to  compel 
the  perfon  accufed  to  appear  before  them  ^  :  for  it  would  be 
abfurd  to  give  them  power  to  examine  an  offender,  unlefs 
they  had  alfo  a  power  to  compel  him  to  attend,  and  fubmit 
to  fuch  exammation.     And  thic  extends  undoubtedly  to  all 
treafons,  felonies,  and  breaches  of  the  peace ;  and  alfo  to 
all  fuch  offences   as  they  have  power  to  punifh  by  ftatute. 
Sir  Edward  Coke  indeed^  hath  laid  it  down  that  a  juftice  of 
the  peace  cannot  iffue  a  warrant  to  apprehend  a  felon  upon 
bare  fufplcion  j  no,  not  even  till  an  indiclment  be  actually 
found:  and  the  contrary  pra£lice  is  by  others'^   held  to  be 
grounded  rather  upon  connivance,    than  the  exprefs  rule  of 
law  ;  though  now  by  long  cuflom  eftablifhcd.     A  doSrine, 
which  would  in  moR  cafes  give  a  loofe  to  felons  to  efcape 
without  punilhment  ;  and  therefore  fir  Mathew  Hale  hath 
combated  it  with  invincible  authority,  and  flrength  of  rea* 
fon  :  mantaining,    i.  That  a  juftice  of  peace  hath  power  to 
iffue  a   warrant  to    appreliend  a  perfon  accufed  of  felony, 
though  not  yet  indiBed^ ;  and,  2.  That  he  may  alfo  iffue  a 
warrant  to  apprehend  a  ^txion  fufpccled  of  felony,  though  the 
original   fufpicion  be  not  in  himfelf,  but  in  the  party  that 
prays  his  warrant ;  becaufe  he  is  a  competent  judge  of  the 
probability  offered  to  him  of  fuch  fufpicion.     But  in  both 
cafes  it  is  fitting  to  examine  upon  oath  the  party  requiring 
a  warrant,  as  well  to  afcei  tain  that  there  is  a  felony  or  other 
crime  aftually  committed,  without  which  no  warrant  fliould 
be   granted  ;  as  alfo  to  prove  the  caufe  and  probability  of 
fufpe£llng  the  party,  ngainil  whom  the  warrant  is  prayed  ^. 
This  warrant  ought  to   be  under  the  hand  and  feal  of  the 
juftice,  fiiould  fet  forth  the  time  and  place  of  making,  and 
the  caufe  for  which  it  is  made,  and  fhould  be  directed  to  the 
T  %gi  nconftable,  or  other  peace  officer,  (or,  it  may  be,  to  any  private 
perfon  by  name  ^,)    requiring  him  to  bring  the  party  either 
generally  before  any  juftice  of  the  peace  for  the  county,  or 
only  before  the  juftice  who  granted  it  •,  the  warrant  in  the 

b  2  Hawk.  P.C.  S4.  e  2  Hal.  P.  C.  108. 

c  4lnft,  176.  *"  Ibid,  110. 

^  1  Hawk.  P.  C.  84.  8  Salk.  176. 

latter 
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latter  cafe  being  called  a  /pedal  warrant  \     A  gef?eral  war- 
rant to  apprehend  all  perfons  fufpeded,  withou't  naming  or 
particularly  defcribing  any  perfon  in  fpecial,   is  illegal  and 
void  for  it's  uncertainty  ^ ;  for  it  is  the  duty  of  the  magi- 
ftrate,  and  ought  not  to  be  left  to  the  officer,  to  judge  of  the 
ground  of  fufpicion.     And  a  warrant  to  apprehend  all  per- 
ions,  guilty  of  a  crime  therein  fpecified,  is  no  legal  warrant : 
for  the  point,   upon  which  its  authority  rcfts,  is  a  fad  to 
be  decided  on  a  fubfequent  trial ;  namely,  whether  the  per- 
fon apprehended  thereupon  be  really  guilty  or  not.     It  i$ 
tlierefore  in  faft  no  warrant   at  all  ;  for  it  will  not  juftify 
the  officer  who  ads  under  it  ^  :    whereas  a  warrant,  pro- 
perly penned,  (even  though  the  magiftrate  who  iffues  it  fhould 
exceed  his  jurlfdidion,)  will,  by  ftatute  24  Geo.  IL  c.  44. 
at^  all  events  indemnify  the  officer  who  executes  the  fame 
minifterially.     And   when  a   warrant    is    received    by  the 
officer,  he  is  bound  to  execute  it,  fo  far  as  the  jurifdidion 
of  the  magiftrate  and  himfelf  extends.     A  v/arrant  from  the 
chief,  or  other,  juftice  of  the  court  of  king's  bench  ext.^nds 
all  over  the  kingdom:  and  is  te/ie'd,  or  dated,  England;  not 
Oxford/Ijirey    Bcrksy    or  other  particular  county.      But  the 
warrant  of  a  juftice  of  the  peace  in  one  county,  as  York- 
(hire,   muft  be   backed,  that  is,  figned  by  a  juftice  of  the 
peace  in  another,  as  Middlefex,  before  it  can  be  ex.^cuted  [  292  1 
there.     Formerly,  regularly  fpeaking,  there  ought  to  have 
been  a  frefli  warrant  in  every  frefti  county ;  but  the  pradice 

^  2  Hawk.  P.  C.  85.  reisn,  and  under  every  admini/lration 

^  I  Hal.  P.  C.  5§o.   2  Hawk    P.  C  except  the  four  laif  yea,  s of  queea  Anne, 

^';  ^  ^^'^^"  ^»  ^he  year  1763  5  when  fuch  I 

k  A  praftice  had  obtained  in  the  fe-  warrant  being  iffued  to  apprehend  the 

cretaries' office  ever  iince  the  restoration,  aiuhors,  printers,  and  publilhe^s  of  a 

groundedon  fome  claufes  in  the  ..^s  for  certain  feditious  Jibel,   it's  validity  v^-a^ 

regulating  the  prefs,  of  iffuing  genend  ditputed;  and  thewarranr  was  adjudged 

warrants  to  take  up  (without  naming  by  the  whole  court  of  king's  bench  to 

any  perfon  in  particular)  the  authors,  be  void,  in  the  cafe  of  Money  v.  Leach, 

printers,  and  publiHurs  oi  fuch  obfcene  Trin.    5  Geo.  IIL  B»  R.    After  which' 

or  fediti.ms  libels,  as  were  particularly  the  iffiaing  of  fuch  general  warrants  was 

fpecified  in  the  warrant.      When  thofe  declared  illegal  by  a  vote  of  the  Houfe 

aas  expired  in  1694,  the  faT,e  pri^ice  of  Commons,  "  (Com,  Joura.  22  Apr. 

was  inadvertently  continued,  in  every  1766) 
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of  backing  warrants  had  long  prevailed  without  law,  and  was 
at  laft  authorifed  by  ftatutes  23  Geo.  11.  c.  26.  and  24  Geo.  IL 
c.  55.  And  now,  by  ftatute  13  Geo.  III.  c.  31.  any  war- 
rant for  apprehending  an  Englifli  offender,  who  may  have 
efcaped  into  Scotland,  and  vice  verfdy  may  be  endorfed  and 
executed  by  the  local  magiflrates,  and  the  offender  conveyed 
back  to  that  p*^rt  of  the  united  kingdoms,  in  which  fuch 
©ffence  was  committed,  (i*.)  ^» 

2.  Arrests  by  officers^  wkhout  nvarrant^  may  be  executed, 

1.  By  a  juftice  of  the  peace  ;  who  may  himfelf  apprehend, 
or  caufe  to  be  apprehended,  by  word  only,  any  perfon  com- 
mitting a  felony  or  breach  of  the  peace  in  his  prefence  ^ 

2.  The  fheriff,  and  3.  The  coroner,  may  apprehend  any  felon 
within  the  county  without  warrant.  4.  The  conftable, 
of  whofe  office  we  formerly  fpoke^^,  hath  great  original  and 
inherent  authority  with  regard  to  arrefls.  He  may,  without 
warrant,  arreft  any  one  for  a  breach  of  the  peace,  committed 
in  his  viev^,  and  carry  him  before  a  juftice  of  the  peace • 
And,  in  cafe  of  felony  aSfuaJly  committed,  or  a  dangerous 
wounding,  whereby  felony  is  like  to  enfue,  he  may  upon 
probable  fufpicion  arreft  the  felon ;  and  for  that  purpofe  is 
authorifed  (as  upon  a  juftice/s  warrant)  to  break  open  doors, 
'4nd  even  to  kill  the  felon  if  he  cannot  otherwife  be  taken ; 
and,  if  he  or  his  affiftants  be  killed  in  attempting  fuch  ar- 
refts,  it  is  murder  in  all  concerned  *"*.  5.  Watchmen,  either 
thofe  appointed  by  the  ftatute  of  Wini^hefter,  13  Edw.  I. 
c.'4.  to  keep  watch  and  ward  in  all  towns  from  fun-fetting  to 

^  I  Hal.  p.  C.  %L  »  2  Hah  P,  C.  %%-^%f^. 

«  See  VoLLpag.  355» 


(i^.)  And  now  by  the  44  Geo.  III.  c.  92.  if  any^  offender 
has  efcaped  from  Ireland  into  England  or  Scotland,  or  vice  verfdy 
he  may  be  apprehended  by  a  warrant  indorfed  by  a  juftice  of  the 
peace  of  the  county  or  junfdidion  within  which  the  offender  fhall 
be  found ;  and  he  may  be  conveyed  to  that  part  of  the  United  King- 
dom, in  which  the  warrant  iffued^?  ^^^  the  offence  i$  charged  to 
k^ve  beeti  cgmmitt^d* 

fun-rifing, 
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fun-rifing,  or  fuch  as  are  mere  affiftants  to  the  conftable, 
may  virtute  officii  arreft  all  ofFenders,  and  particularly  night- 
walkers,  and  commit  them  to  cuilody  till  the  morning^. 

3.  Any  private  perfon  (and  a  fortiori  a  peace  ofScer)  that 
is  prefent  when  any  felony  is  committed,  is  bound  by  the  law 
to  arreft  the  felon  ;  on  pam  of  fine  and  imprifonment,  if  he  [  0-53  j 
efcapes  through  the  negligence  of  the  ftanders-by  p.     And 
they  may  juftify  breaking  open  the  doors  upon  following  fuch 
felon  i  and  if  they  kill  him^  provided  he  cannot  be  other  wife 
taken,  it  is  juftifiable  ;  though  if  they  are  killed  in  endeavour^ 
ing  to  make  fuch  arreft,  it  is  murder  ^.     Upon  probable 
fufpicion  alfo  a  private  perfon  may  arreft  the  felon,  or  other 
perfon  fo  fufpeded  ^  (i).      But  he  cannot  juftify  breaking 
open  doors  to  do  it  •,  and  if  either  party  kill  the  other  in  the 
attempt,  it  is  manflaughter,  and  no  more  ^     It  is  no  more 
becaufe  there  is  no  malicious  defign  to  kill :  but  it  amounts 
to  fo  much,  becaufe  it  would  be  of  moft  pernicious  confa- 
quence,  if,  under  pretence  of  fufpeding  felony,  any  private 
perfon  might  break  open  a  houfe,  or  kill  another ;  and  alfo 
3ecaufe  fuch  arreft  upon  fufpicion  is  barely  permitted  by  the 

«  z  Hal.  P.  C.  9g.  r  Stat.  30  Geo.  TI.  c.  24. 

P  2  Hawk.  P,  C.  74,  s  2  Kal.  P.  C.  82,  83 

^  2-Hal.  P.  C.  77. 

( I )  Where  a  felony  has  been  aaually  committed^  a  private  per- 
on  ading  with  a  good  intention,  and  upon  fuch  information  as 
mountsto  areafonable  and  probable  ground  of  fufpicion,  isjuftified 
1  apprehending  without  a  warrrant  the  fufpeded  perfon  in  order  to 
arry  him  before  a  magiflrate.  Cald.  291.  But  where  a  private 
erfon  had  dehvered  another  into  the  cuftody  of  a  conllable,  upon 
fufpicion,  which  appeared  afterwards  to  be  unfounded,  it  was 
eld  that  the  perfon  fo  arretted  might  maintain  an  adioQ  of  tref. 
afs  for  an  alTault  and  falfe  imprifonment  againfl  fuch  private 
erfon,  although  a  felony  had  been  aduaHy  committed.  6  T.  R. 
15.^  But  a  peace-officer  upon  a  reafonable  charge  of  felony, 
lay  juftify  an  arreft  without  a  warrant,  although  no  felony  has  been 
Dmmitted.  Samuel  <v.  Payne,  Doug,  345.  When  doors  may  be 
roken  open.     See  Fo^er.  136  &  319. 
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Jaw,  and  not  enjoined,  as  in  the  cafe  of  thofe  who  are  prefent 
when  a  felony  is  committed. 

4.  There  is  yet  another  fpecles  of  arreft,  wherein  both 
officers  and  private  men  are  concerned,  Tind  that  is  upon  an 
hue  and  c-n;  raifed  upon  a  felony  committed.  An  hue  (from 
htierj  to  lliout,  and  cry)  hiitejium  et  clamor,  is  the  old  com- 
mon law  procefs  of  purfuing,  with  horn  and  with^rmce,  all 
felons,  and  fuch  as  have  dangeroufly  wounded  another  ^  It 
is  ah'b  mentioned  by  ftatute  Weftm.  i.  3  Edw.  I.  c.  9.  and 
4  Edw.  I.  de  officio  coronatoris.  But  the  principal  ftatute, 
relative  to  this  matter,  is  that  of  Winchefter,  13  Edw.  I. 
c.  I.  &  4.  which  directs,  that  from  thenceforth  every  coun- 
try fliall  b'e  fo  well  kept,  that  immediately  upon  robberies 
and  felonies  committed,  frefti  fuit  iliall  be  made  from  town 
to  town,  and  from  county  to  county  *,  and  that  hue  and  cry 
fliall  be  ralfed  upon  the  felons,  and  they  that  keep  the  town 
fliall  follow  with  hue  and  cry,  with  all  the  town  and  the 
f  204  J  towns  near  j  and  fo  hue  and  cry  lliall  be  made  from  tov/n  to 
town,  until  they  be  taken  and  delivered  to  the  flierifF.  And, 
that  fuch  hue  and  cry  may  more  effeftualiy  be  made,  the 
hundred  is  bound  by  the  fame  ftatute,  cap.  3.  to  anfwer  for 
all  robberies  therein  committed,  unlcfs  they  take  the  felon  ; 
which  is  the  foundation  of  an  aftion  againft  the  hundred  ^, 
in  cafe  of  any  lofs  by  robbery.  By  ftatute  27  Eliz.  c.  13.  no 
hue  and  cry  is  fuiTicient,  unlefs  made  with  both  horfemen 
and  footmen.  And  by  ftatute  8  Geo.  11.  c.  16.  the  conftablc 
or  like  officer,  refufmg  or  ncglefting  to  make  hue  and  cry, 
forfeits  5  /. :  and  the  whole  vill  or  diftriG  is  ftill  in  ftriftnefs 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any 
felony  be  com.mitted  therein  and  the  felon  efcapes.  An  in- 
ftitution,  which  hath  long  prevailed  in  many  of  the  eaftern 
countries,  and  hath  in  part  been  introduced  even  into  the 
Mogul  empire,  about  the  beginning  of  the  laft  century ; 
wliich  is  faid  to  have  eiFeftually  delivered  that  vaft  territory 

*  Bra£lon.  L  3.  tr.  2.  c.  i,  §  j.  *  See  Vo).  Ill,  pag.  i6t. 

Mirv,  c.  a.  §  ^■- 

from 
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from  the  plague  of  robbers,  by  making  in  fome  places  the 
villages,  in  others  the  officer  of  juftice,  refponfible  for  all 
the  robberies  committed  within  their  refpedive  diftrids  ^. 
Hue  and  cry  ^  may  be  raifed  either  by  precept  of  a  juflice  of 
the  peace,  or  by  a  peace  officer,  or  by  any  private  man  that 
knows  of  a  felony.  The  party  raifing  it  mud  acquaint  the 
conftable  of  the  viil  with  all  the  circumftances  which  he 
knows  of  the  felony,  and  the  perfon  of  the  felon  ;  and  there- 
upon the  conftable  is  to  fearch  his  own  town,  and  raife  all 
the  neighbouring  viils,  and  make  purfuit  with  horfe  and 
foot  J  and  in  the  profecution  of  fuch  hue  and  cry  the  con^ 
ftable  and  his  attendants  have  the  fame  povv^ers,  proteftion, 
and  indemnification,  as  if  a£ling  under  the  warrant  of  a 
juftice  of  the  peace.  But  if  a  man  v»^antonIy  or  malicloufiy 
raifes  an  hue  and  cry,  witliout  caufe,  he  Ihall  be  feverely 
puniflied  as  a  difturber  of  the  public  pe^ce  ^. 

In  order  to  encourage  farther  the  apprehending  of  certain 
felons,  rewards  and  immunities  are  beftowed  on  fuch  as  brin^? 
them  to  juitice,  by  divers  a£ls  of  parliament.  The  ftatute 
4  &  5  W.  Sc  M.  c.  8.  enafts,  that  fuch  as  .apprehend  a  high- 
wayman, and  profecute  him  to  convldicn,  fliall  receive  a 
reward  of  40  A  from  the  public  ;  to  be  paid  to  them  (or,  if 
killed  in  the  endeavour  to  take  him,  their  executors)  by  the  [  20 C  1 
flieriff  of  the  county  ;  befides  the  horfe,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  perfon  of  fuch  rob- 
ber; with  a  refervation  of  the  right  of  any  perfon  from 
whom  the  fime  may  have  been  ftolen  :  to  which  the  ftatute 
8  Geo.  II.  c.  16.  fuperadds  10/.  to  be  paid  by  the  hundred 
indemnified  by  fuch  taking.  By  ftatutes  6  &  7.  W.  III.  c.  1 7, 
and  15  Geo.  11.  c.  28.  perfons  apprehending  and  convicting 
any  offender  againft  thofe  ftatutes,  refpefting  the  coinage, 
(hall  (in  cafe  the  offence  be  treafon  or  felony)  receive  a  re- 
ward of  forty  pounds;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  ftatute  10  3c  ii  W.  IIL 
c.  23.  any  perfon  apprehending  and  profecuting  to  convic- 

^  Mod.  Urj.  Hift.  vi.  383.  vil.  156.  ^  J  Hawk.  P.  C,  75. 

^  z  Hai.  Po  C.  10©— 1040 
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tion  a  felon  guilty  of  burglary,  houfebreaking,  horfefteal- 
ing,  or  private  larciny  to  the  value  of  5  s.  from  any  fhop> 
warehoufe,  coach-houfe,  or  ftable,  fhall  be  excufed  from  all 
parifli  offices.  And  by  ftatute  5  Ann.  c.  31.  any  perfon  fo 
apprehending  and  profecuting  a  burglar,  or  felonious  houfe- 
breaker,  (or,  if  killed  in  the  attempt,  his  executors,)  {hall  be 
entitled  to  a  reward  of  40  Z^.  (2).  By  ftatute  6  Geo.  I.  c.  23. 
perfons  difcovering,  apprehending,  and  profecuting  to  con- 
viftion,  any  perfon  taking  reward  for  helping  others  to  their 
ftolen  goods,  fliall  be  entitled  to  forty  pounds.  By  ftatute 
14  Geo.  11.  c.  6.  explained  by  15  Geo.  II.  c  34.  any  perfon 
apprehending  and  profecuting  to  convidion  fuch  as  fteal,  or 
kill  with  an  intent  to  fteal,  any  (heep  or  other  cattle  fpecified 
in  the  latter  of  the  faid  afts,  (hall  for  every  fuch  convidion 
receive  a  reward  often  pounds.  Laftly,  by  ftatute  16  Geo.  IL 
c.  15.  and  8  Geo.  III.  c.  15.  perfons  difcovering,  appre- 
hending, and  convicting  felons  and  others  being  found  at 
large  during  the  term  for  which  they  are  ordered  to  be  tranf- 
ported,  fliall  receive  a  reward  of  twenty  pounds. 

«  The  ftatutes  4  &  5  W.  k  M.  c.  8.  burfing  the  (heriffs)  are  extended  to  the 

6  Sc  y  W.  111.  c.  17.  .inci  5  Ann.  c.  31.  county   palatine  of  Durham,    by  flat, 

(together  vith    3  Geo.   I.  c.  15.  §4.  14  Geo.  HI.  c.  46. 
which   dire(fls   the    method  of   re.  im- 


(2)  If  any  perfon  apprehends  and  profecutes  to  convidion  any 
of  the  felons  defcribed  by  the  10  &  11  W.  III.  c.  23.  and  the 
5  Ann.  c.  31.  he  fhall  be  entitled  to  a  certificate  from  the  judge, 
which  will  exempt  him  from  all  parifh  offices  in  the  parifh  in  which 
the  felony  was  committed.  And  before  it  is  ufed  for  that  pur- 
pofe  it  may  be  affigned,  that  isj  fold  once,  and  the  aflignee  or 
buyer  fhall  be  privileged  to  the  fame  exemption  from  it.  This  cer. 
tificate  of  exemption,  or  Tyburn  ticket,  as  it  is  fometimes  called, 
is  the  only  reward  given  to  the  profecutors  of  horfeflealers,  anci 
of  felons,  who  fteal  to  the  value  of  ^j.  privately  from  iliops,  ware- 
houfes,  coach-houfes,  and  ftables,  but  in  many  parilhes  it  is  of 
greater  value  than  the  reward  of  40  /•  ^ 
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OF  COMMITMENT  axd   BAIL. 


TY7HEN  a  delinquent  is  arrefted  by  any  of  the  means 
^  ^  mentioned  in  the  preceding  chapter,  he  ought  regu- 
larly to  be  carried  before  a  juftice  of  the  peace  :  and  how  he 
is  there  to  be  treated,  I  Ihall  next  fliew,  under  the  fecond 
head,   of  commitment  and  baih 

The  juftice  before  whom  fuch  prifoner  is  brought,  is 
bound  immediately  to  examine  the  circumftances  of  the 
crime  alleged :  and  to  this  end  by  ftatute  2  &  3  Ph.  &  M. 
c.  ID.  he  is  to  take  in  writing  the  examination  of  fuch  pri- 
foner, and  the  lnfor^n«tion  of  thofe  who  bring  him  :  which, 
Mr.  Lambert  obferves  %  was  the  firft  warrant  given  for  the 
examination  of  a  felon  in  the  Englifh  law.  For,  at  the  com- 
mon law,  nemo  tenebatur  prodere  feipfiim  :  and  his  fault  was 
not  to  be  wrung  out  of  himfelf,  but  rather  to  be  difcovered 
by  other  means,  and  other  men.  If  upon  this  inquiry  it 
manifeftly  appears,  that  either  no  fuch  crime  was  committed, 
or  that  the  fufpicion  entertained  of  the  prifoner  was  wholly 
groundlefs,  in  fuch  cafes  only  it  is  lawful  totally  to  difcharo-c 
bim.  Otherwife  he  muft  either  be  committed  to  prifon,  or 
give  bail  •,  that  is,  put  in  fecurities  for  his  appearance,  to 
anfwer  the  charge  againft  him.  This  commitment  therefore 
being  only  for  fafe  cuftody,  wherever  bail  will  anfwer  the 
fame  intention,  it  ought  to  be  taken ;  as  in  moft  of  the  in- 
ferior crimes  :  but  in  felonies,  and  other  offences  of  a  capi-* 

^  Ekenarch,  b.  2.  c.  7.     See  pag.  357, 
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tal  nature,  no  bail  can  be  a  fecurity  equivalent  to  the  aclual 
cuftody  of  the  perfon.  For  what  is  there  that  a  man  may 
not  be  induced  to  forfeit^  to  fave  his  own  life  ?  and  what  la- 
tisfaclion  or  indemnity  is  it  to  the  public,  to  feize  the  effefts 
of  them  who  have  bailed  a  murderer,  if  the  murderer  himfelf 
be  fulFered  to  efcape  with  impunity?  Upon  a  principle  fimilar 
to  which,  the  Athenian  magiftrates,  when  they  took  a  folemn 
oath,  never  to  keep  a  citizen  in  bonds  that  could  give  three 
fureties  of  the  fame  quality  with  himfelf,  did  it  with  an 
exception  to  fuch  as  had  embezzled  the  public  money,  or 
been  guilty  of  treafonable  pra£lices  ^.  What  the  nature  of 
bail  isj  hath  been  {hewn  in  the  preceding  book  ^,  viz,  a  de- 
livery of  bailment,  of  a  perfon  to  his  fureties,  upon  their 
giving  (together  with  himfelf)  fufficient  fecurity  for  his  ap- 
pearance :  he  being  fuppofed  to  continue  in  their  friendly 
cuftody,  inftead  of  going  to  gaol.  In  civil  cafes  we  have 
feen  that  every  defendant  is  bailable  ;  but  in  criminal  matters 
it  is  otherwife.  Let  us  therefore  inquire,  in  what  cafes  the 
party  accufed,  ought  or  ought  not,  to^l^e  admitted  to  bail. 

And,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable, 
is  an  offence  againft  the  liberty  of  the  fubjefl,  in  any  magif- 
trate  by  the  common  law  ^,  as  well  as  by  the  ftatute  Weftm.  i. 
3  Edw.  1.  c.  15.  and  the  habeas  corpus  acl,  31  Car.  II.  c.  2. 
And,  left  the  intention  of  the  law  ftiould  be  fruftrated  by 
the  juftices  requiring  bail  to  a  greater  amount  than  the  na- 
ture of  the  cafe  demands,  it  is  exprefsly  declared  by  ftatute 
1  W.  &  M.  ft.  2.  c.  I.  that  exceiTive  bail  ought  not  to  be 
required;  though  what  bai!  fhould  be  called  excefTive,  muft  be 
left  to  the  courts,  on  confidering  the  circumftances  of  the 
cafe,  to  determine.  And,  on  the  other  hand,  if  the  magif- 
trate  takes  infufiicient  bail,  he  is  liable  to  be  fined,  if  the 
criminal  doth  not  appear^.  Bail  may  be  taken  either  in 
court,  or  in  fome  particular  cafes  by  the  fherifF,  coroner,  or 
other  magiftrate :  but  moft  ufually  by  the  juftices  of  the 
peace.     Regularly,  in  all  oiFences  either  againft  the  common 

V  Pott.  Antiq.  I),  i.  c.  l8,  d  2  Hawk.  P.  C.  90. 

«  Sec  Vol.  III.  pag.  290,    •  «  Ibid,  89. 
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law  or  a£i:  of  parliament,  that  are  below  felony,  the  ofFender 
ought  to  be  admitted  to  bail,  unlefs  it  be  prohibited  by  fome 
fpecial  a£t  of  parliament  ^.  In  order  therefore  more  pre- 
cifely  to  afcertain  what  oiFences  are  bailable. 

Let  us  next  fee,  who  may  not  be  admitted  to  bail,  or, 
what  offences  are  ;/^/ bailable.  And  here  I  Ihall  not  confider 
any  one  of  thofe  cafes  in  which  bail  is  oulted  by  ftatute, 
from  prifoners  convicted  of  particular  offences  :  for  then  fuch 
imprifonment  without  bail  is  part  of  their  fentence  and  pu- 
nlfliment.  But,  v/here  the  imprifonment  is  only  for  fafe 
cuftody  before  the  conviflion,  and  not  for  punifiiment  nfter- 
wards^  in  fuch  cafes  bail  is  oufted  or  taken  away,  wherever 
the  offence  is  of  a  very  enormous  nature :  for  then  the  pub^ 
lie  is  entitled  to  demand  nothing  lefs  than  the  higheft  fecu- 
rity  that  can  be  given,  viz,  the  body  of  the  accufed  ;  in  or- 
der to  infure  that  juilice  fliall  be  done  upon  him,  if  guilty. 
Such  perfons  therefore,  as  the  author  of  the  mirror  obferves^, 
have  no  other  fureties  but  the  four  walls  of  the  prifon.  By 
the  antient  common  law,  before^  and  fmce  ^  the  conqueft, 
all  felonies  were  bailable,  till  murder  was  excepted  by  fta- 
tute  :  fo  that  perfons  might  be  admitted  to  bail  before  con- 
viftion ,  almoft  in  every  cafe.  But  the  ftatute  Weftm.  i. 
3  Edw.  I.  c.  15.  takes  away  the  power  of  bailing  in  treafon, 
and  in  divers  inftances  of  felony.  The  ftatutes  23  Hen.  VL 
c.  9.  and,!  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations 
in  "this  matter ;  and  upon  the  whole  we  may  colleft  ^%  that 
no  juflice  of  the  peace  can  bail,  1.  Upon  an  accufation  of 
treafon  :  nor,  2.  Of  murder:  nor,  3.  in  cafe  of  man- 
fiaughter,  if  the  prifoner  be  clearly  the  flayer,  and  not  barely 
fufpefted  to  be  fo ;  or  if  any  indiclment  be  found  againfl 
him  :  nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prifon  ;  becaufe  it  aot  only  carries  a  prefumption  of 
guilt,  but  is  alfo  fuperadding  one  felony  to  another :  5.  Per- 

^  a  Hal.  P.  C.  127.  Gc.nrfntjisperpU'gias  d'nmlii^prnetfrqimm 

t  c.  2.  §.  24.  inp/arilo  de  ha:mcvii'\  vbi  ad  tcrmrcm 

i^   2  Inft.  189.  alitcTfialutwn  vji.      (Ghinv./.  14.  r.  j.) 

*  In  omnibus  placiih  de  felonia  folct  k  2  IDlt.  i36.     2  Hal.  P.  C.  129, 

3  fons 
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fons  outlawed  :  6.  Such  as  have  abjured  the  realm  :  7.  Ap- 
C  ^99  jprovers,   of  whom  v/e  Ihall  fpeak  in  a  fubfequent  chapter, 
and  perfons   by  them   accufed :  8.  Perfons  taken  with  the 
mainour,  or  in  the  hct  of  felony  :  9.  Perfons  charged  with 
arfon  :   10.  Excommunicated  perfons,  taken  by  writ  de  epc- 
cGtnmwncato  capie?ido  :  all  which  are  clearly  not  admiflible  to 
bail  by  the  juflices.     Others  are  of  a  dubious  nature  ;   as, 
1 1.  Thieves  openly  defamed  and  known :  1 2.  Perfons  char^^ed 
with  other  felonies,  or  manifeft  and  enormous  offences,  nor 
being  of  good  fame  :  and,    13.  Acceffories  to  felony,   that 
labour  under  the  fame  want  of  reputation.     Thefe  feem  to 
be  in  the  difcretion  of  the  juflices,   whether  bailable  or  not. 
The  lad  clafs  are  fuch  as  /«///?  be  bailed  upon  offering  fufE- 
cient  furety  -,  as,  14.  Perfons  of  good  fame,  charged  with  a 
bare  fufpicion  of  manflaughter,  or  other  inferior  homicide  : 
15.  Such  perfons,   being  charged  with  petit  larciny,   or  any 
felony  not  before  fpecified:  or,  16.  With  being  acceflbry  to 
any  felony.     Laflly,  it  is  agreed  that  the  court  ^  of  kind's 
bench  (or  any  judge  "^   thereof  in   time  of  vacation)  may 
bail  for  any  crime  whatfoever,  be  it  treafon  ",  murder^,  or 
any  other  offence,  according  to  the  circumftance  of  the  cafe. 
And  herein  the  wifdom  of  the  law  is  very  manifefl.     To 
allow  bail  to  be  taken  commonly  for  fuch  enormous"^ crimes, 
would  greatly  tend  to  elude  the  public  judice  :  and  yet  there 
are  cafes,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjuft  to  confine  a  man  in  prifon,  though  accufed 
even  of  the  greated  offence.    The  law  has  therefore  provided 
one  court,  and  only  one,  which  has  a  difcretionary  power  of 
bailing  in  any  cafe  :  except  only,  even  to  this  high  jurifdic- 
tion,  and  of  courfe  to  all  Inferior  ones,  fuch  perfons  as  are 

'  jlnft,  1S9.     L-AtcKi^.     Vaugh.  any   of    the    queen's    privy    council, 

i«;7'     Comb.   iii»  2<)S.      1  Comyns  (i  Anderf.298.) 

^^?'  49?-  **  In  omnibvsplaciiisdefehmafolet  ac^ 

■^  Skin.  6S5,   5^alk.  X05.  Stra.  911.  njfatusperplegiosdimitti,praeterquamin 

1  Comyfis  Dig.  497.  placito  dehgrnicidio,    (Glan.  L  14.  c.  i.) 

n  In  ihe  reign  of  queen  Elizabeth  it  Sciendum  tamenquod,  in  hoeplacHo,  non 

^rastheunanimon-opinionof  thejudges,  folet  accufatus perplegios  dimitti,  nift  ei^ 

thit  no  rovH't  ct^iild  bail  upon  a  commit-  regiae pot-JlaUs  benpjkio.     (Ibid.  c.  2,  i 
:-;ic::*,  tor  a  chiii^e  oI  high  tre-j^fon  by 

committed 
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^99 


committed  by  either  houfe  of  parliam.ent,  fo  long  as  the  fef- 

Con  lafts;  or  fuch  as  are  committed  for  contempts  by  any  of  [  2^^  3 

the  king's  fuperior  courts  of  juftice  p. 

Upon  the  v/hole,  if  the  ofFenee  be  not  bailable,  or  the 
party  cannot  find  bail,  he  is  to  be  committed  to  the  county 
gaol  by  the  inittimus  of  the  juftice,  or  warrant  under  his  hand 
and  feal,  containing  the  caufe  of  his  commitment  ;  there  to 
abide  till  delivered  by  due  courfe  of  law  ^.  But  this  impri" 
fonment,  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  punifhment :  therefore,  In  this  dubious  interval  be- 
tween the  commitment  and  trial,  a  prifoner  ought  to  be  ufed 
with  the  utmoft  humanity  j  and  neitlier  be  loaded  with  need- 
lefs  fetters,  or  fubjefted  to  other  hardfhips  than  fuch  as  are 
abfolutely  requifite  for  the  purpofe  of  confinement  only  ; 
though  what  are  fo  requifite,  muft  too  often  be  left  to  the 
difcretion  of  the  gaolers  ;  who  are  frequently  a  mercilefs  race 
of  men,  and,  by  being  convcrfant  in  fcenes  of  mifery,  fteeled 
againft  any  tender  fenfation.  Yet  the  law  (as  formerly  held) 
would  not  jufhify  them  in  fettering  a  prifoner,  unlefs  where 
he  was  unruly,  or  had  attempted  to  efcape  ^ :  this  being  the 
humane  language  of  our  antient  lawgivers  %  ^^  cujlodes poenam 
*^  fibi  commijforum  mn  augeant^  nee  eos  tor  que  ant ;  fed  omnt^ 
*^  faevitia  remota^  pietateque  adhibitay  judicia  dehite  exequan-^ 
*«  turr 

P  Stnundf.P.  C.  73.  h,  r  z  Infr.  3S1.     3  Iiifl.  3^ 

«  2  Hal.  P.  C.  122,  »  FJet.  /.  i.  c,  26, 
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CHAPTER    THE    TWENTY-THIRD 


OF     THE      SEVERAL     MODES    OF    PRO 

SECUTION. 


^*T^HE  next  ftep  towards  the  punifliment  of  offenders  i* 
-^  their  profecutlon,  or  the  manner  of  their  formal  ac- 
cufation.  And  this  is  either  upon  a  previous  finding  of  the 
fa6l  by  an  inqucfl:  or  grand  jury  *,  or  without  fuch  previous 
finding.  The  former  way  is  either  by  prefcntmentj  or 
indlElment. 

I.  A  PRESENTMENT,  generally  taken,  is  a  very  compre- 
henfive  term ;  including  not  only  prefentments  properly  fo 
called,  but  alfo  inquifitions  of  office,  and  indiftments  by  a 
grand  jury.  A  prefentment, />r^/)^r/);  fpeaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offence  from  their  own  know- 
ledge or  obfervation  ^,  without  any  bill  of  indi6i:ment  laid 
'before  them  at  the  fuit  of  the  king.  As  the  prefentment  of 
a  nuifance,  a  libel,  and  the  like ,  upon  which  the  officer  of 
the  court  muft  afterwards  frame  an  indiftment^,  before  the 
party  prefented  can  be  put  to  anfwer  it.  An  Inquifition  of 
office  is  the  aft  of  a  jury  fummoned  by  the  proper  officer  to 
inquire  of  matters  relating  to  the  crown,  upon  evidence  laid 
before  them.  Some  of  thefe  are  in  themfelves  conviftions, 
and  cannot  afterwards  be  traverfed  or  denied  ;  and  therefore 
the  inqueft,  or  jury,  ought  to  hear  all  that  can  be  alleged 
on  both  fides.  Of  this  nature  are  all  inquifitions  of  felo 
defe;  of  flight  in  perfons  accufed  of  felony  5  of  deodands, 

*  Lamb.  E;re7iarch»  I.  ^  c.  5,  b  2  Inft.  739. 

and 
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and   the  like;  and   prefentments  of  petty  offences   in  the 

Sheriff's  tourn  or  court-leet,  whereupon  the  prefiding  officer 

may  fet  a  fine.     Other  inquifitions  may  be  afterwards  tra- 

verfed  and  examined  ;  as  particularly  the  coroner's  inquifi- 

tion  of  the  death  of  a  man,  when  it  finds  any  one  guilty  of  [  302  ] 

homicide  :  for  in  fuch  cafes  the  offender  fo  prefented  muft 

be  arraigned  upon  this  inquifition,  and  maydifpute  the  truth 

of  it ;  which  brings  it  to  a  kind  of  indidment,  the  moft 

ufual  and  efFedual  means  of  profecution,  and  into  which  we 

%viil  therefore  inquire  a  little  more  minutely. 

IL  An  indiament^  is  a  written  accufation  of  one  or  more 
perfons  of  a  crime  or  mifdemefnor,  preferred  to,   and  pre^ 
fented  upon  oath  by,  a  grand  jury.     To  this  end  the  flierifF 
of  every  county  is  bound  to  return  to  every  fefTion  of  the 
peace,  and  every  com^mifTion  of  oyer  and  terminer,  and  of  ge- 
neral gaol  delivery,  twenty-four  good  and  lawful  men  of  the 
county,  fome  out  of  every  hundred,  to  inquire,  prefent,  do, 
and  execute  all  thofe  things,  which  on  the  part  of  our  lord 
the  king  fliall  then  and  there  be  commanded  them^.     They 
ought  to  be  freeholders,  but  to  v/hat  amount  is  uncertain  ^ : 
which  feems  to  be  cafus  omiffus,  and  as  proper  to  be  fupplied 
by  the  legiilature  as  the  qualifications  of  the  petit  jury;  which 
were  formerly  equally  vague  and  uncertain,  but  are  now 
fettled  by  feveral  ads  of  parliament.     However,  they  are  ufu- 
ally  gentlemen  of  the  beft  figure  in  the  county.     As  many  as 
appear  upon  this  panel  are  fworn  upon  the  grand  jury,  to 
the  amount  of  twelve  at  the  leaft,  and  not  more  than  twenty- 
three  ;  that  twelve  may  be  a  majority.     Which  number,  as 
well  as  the  conftitution  itfelf,  we  find  exadly  defcribed,  fo 
early  as  the  laws  of  king  Ethelred  K     «  Exeant  fenlores  'duo^_ 
''  declm  thaniy  et  praefeBus  cum  eis,  et  jurentfuper  fanauarium      ' 
''  quod  els  hi  maniis  datur,  quod  mlint  ul'lum  inmcentem  accu-> 
^^  Jare,   nee  aliquem  noximn   celarc:'     In  the   time  of   king 
Richard  the  firft   (according  to  Hoveden)   the  procefs  of 
deding  the  grand  jury,  ordained  by  that  prince,  was  as  fol- 

=  See  Appendix,  §  i.  e  j^,v^^  ,^,_ 

'  -  «^^-  ^'  C.  154  f  VViJk.  LL,  Angl  ^ax.  vij. 

lows  ; 
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lows  :  four  knights  were  to  be  taken  from  the  county  at 
large,  who  chofe  two  more  out  of  every  hundred  ;  which 
two  afibciated  to  themfelves  ten  other  principal  freemen,  and 
thofe  twelve  were  to  anfwer  concerning  all  particulars  re- 
lating to  their  own  dlflri£t.  This  number  was  probably 
[  i'^j  ]  f^^^^  too  large  and  inconvenient ;  but  the  traces  of  this  in- 
ftitution  lliil  remain  in  that  fome  of  the  jury  muft  be  fum- 
moned  out  of  every  hundred.  This  grand  jury  are  previoufly 
inftrucled  in  the  articles  of  their  inquiry,  by  a  charge  from 
the  judge  who  prefides  upon  the  bench.  They  then  with- 
draw, to  fit  and  receive  indictments,  v/nich  are  preferred  to 
them  in  the  name  of  the  king,  but  at  the  fuit  of  any  private 
profecutor  ;  and  they  are  only  to  hear  evidence  on  behalf  of 
the  profecLition:  for  the  finding  of  an  indictment  is  only  in 
the  nature  of  an  inquiry  or  accufation,  which,  is  afterwards 
to  be  tried  and  determined  ;  and  the  grand  jury  are  only  to 
inquire  upon  their  oaths,  whether  there  be  fufficlent  caufe 
to  call  upon  the  party  to  anfwer  it.  A  grand  jury  however 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  Indift- 
ment  fo  far  as  their  evidence  goes  ;  and  not  to  reft  fatisfied 
merely  with  remote  probabilities  :'  a  doftrine,  that  might  be 
applied  to  very  opprefFive  purpofes  ^  (i). 

The  grand  jury  are  fworn  to  inquire,  only  for  the  body 
of  the  county,  pro  corpore  comhatus  ;  and  therefore  they  can- 
not regularly  inquire  of  a  fad  done  out  of  that  county  for 

e  Sute  Trials,  IV.  1S3. 

( I )  Upon  an  indiament  for  high  treafon  againil  the  earl  of 
Shaftefoury  in  the  year  168 1,  the  evidence  was  given  in  public 
before  the  grand  jury  at  the  Old  Bailey  ;  and  the  gentlemen  of  the 
jury  exprefling  fome  doubts  with  regard  to  the  legality  of  the  pro- 
ceeding,  lord  C.  J.  Pemberton  and  C.  J.  North  both  declared 
that  it  had  always  been  the  pradice  to  examine  the  witnefTes  pub- 
licly  before  the  grand  jury,  whenever,  it  had  been  requefled  by 
thofe  who  profecuted  for  the  king.  3  Harg.  St.  Tr.  417.  But  I 
apprehend  this  is  the  laft  inftance  of  fuch  a  procedure. 

The  grand  jury  ought  never  to  be  affifted  by  the  depofitions 
taken  before  the  magiftrate,  except  where  thefe  depofitions  could 
be  read  in  evidence  to  the  petty  jury.     D^nhfs  cafe,  Leach,  580. 

which 
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which  they  are  fworn,  unlefs  particularly  enabled  by  an  aft  of 
parliament.    And  to  fo  high  a  nicety  was  this  matter  antiently 
earned,  that  where  a  man  was  wounded  in  one  county,  and 
died   in  another,  the  otTender  was  at  common  law  india-- 
able  in  neither,  becaufi  no  complete  ad  of  felony  was  done 
m  any  one  of  them  :  but  by  flatute  2  &  3  Edw.  VI.  c.  24. 
he  is  now  indldable  in  the  county  where  the  party  died.* 
And,  by  ftatute  2  Geo.  II.  c.  31.  if  the  ftroke  or  poifoning 
be  m  England,  and  the  death  upon  the  fea  or  out  of  England; 
or,  vice  verfd:  the  offenders  and  their  acceffories  may  be 
Jndiaed  in  the  county  where  either  the  death,  poifoning,  or 
ftroke  (hall  happen.     And  fo  in  fome  other  cafes :  as  parti- 
cularly, where  tieafon  is  committed  out  of  the  realm,    it 
may  be  inquired  of  in  any  county  within  the  realm,  as  the 
king  fliall  dired,  in  purfuance  of  fiatutes  26  Hen.  VIII. 
c.  13.  33  Hen.  VIII.  c.  23.  35  Hen.  VIII.  c.  2.  and  5  &  6 
Edw.  VI.  c.  J  I.     And  counterfeiters,  wafhers,  or  minifhers 
of  the  current  coin,  together  with  all  manner  of  felons  and  [  304  i 
their  acceffories,  may  by  ftatute  26  Hen.  VIII.  c.  6.  (con- 
firmed  and  explained  by  34  &  35  Hen.  VIII.  c.  26.  §  7r 
76.)  be  mdiaed  and  tried  for  thofe  offences,  if  committed  ii! 
any  part"  of  Wales,  before  the  juftices  of  gaol  delivery  and 
of  the  peace  in  the  next  adjoining  county  of  England,  where 
the  king's  writ  runneth  :  that  is,  at  prefent  in  the  county 
of  Hereford  or  Salop ;  and  not,   as  it  fliould  feem,  in  the 
county  of  Chefter  or  Monmouth  :  the  one  being  a  county- 
palatine  where  the  king's  writ  did  not  run,  and  the  other  a 
part  of  Wales,  in  26  Hen.  VIII.'     Murders  alfo,  whether 
commuted  m  England  or  in  foreign  parts  \  may  by  virtue 
of  the  ftatute  33  Hen.  VIII.  c.  23.  be  inquired  of  and  tried 
by  the  King  s  fpecial  commlffion  in  any  fliire  or  place  in  the 
kingdom.     By  ftatute  10  &  1 1  W.  III.  c.  25.  all  robberies 
and  other  capital  crimes,  committed  in  Newfoundland,  may 
be  inquired  of  and  tried  in  any  county  in  England.    Offences 
againft  the  black  aa,"  9  Geo.  I.  c.  22.  may  be  inquired  of 
and  tried  m  any  county  of  England,  at  the  option  of  the 

*  Stra.  533.     8  Mod.  134.  k  E!v's  c-,fp    nt  ,k      >j  ,.  -, 

1720,     Ktfachc's  cafe.  Dec.  1775. 

profccutor. 
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profecutor^  So  felonies  in  deflroying  turnpikes,  or  works 
upon  navigable  rivers,  ere£led  by  authority  of  parliament, 
may,  by  ftatutes  8  Geo.  II.  c.  zo.  and  13  Geo.  III.  c,  84. 
be  inquired  of  and  tried  in  any  adjacent  county.  By  ftatute 
26  Geo.  II.  c.  79.  plundering  or  ftealing  from  any  veffel  in 
diftrefs  or  wrecked,  or  breaking  any  fhip  contrary  to  12  Ann. 
ft.  2.  c.  18."',  may  be  profecuted  either  in  the  county  where 
the  fa£l  is  committed,  or  in  any  county  next  adjoining-,  and, 
if  committed  in  Wales,  then  in  the  next  adjoining  Englifli 
county  :  by  which  is  underftood  to  be  meant  fuch  Englifh 
county  as,  by  the  ftatute  26  Hen.  VIII.  above-mentioned, 
had  before  a  concurrent  jurifdiftion  with  the  great  feftions 
of  felonies  committed  in  Wales'^.  Felonies  committed  out 
C  3^5  3  ^^  ^^^  realm,  in  burning  or  deftroying  the  king's  fhips,  ma- 
gazines, or  ftores,  may  by  ftatute  12  Geo.  III.  c.  24.  be 
inquired  of  and  tried  in  any  county  of  England,  or  in  the 
place  where  the  offence  is  committed.  By  ftatute  13  Geo.  III. 
c.  63.  mifdemefnors  committed  in  India  may  be  tried  upon 
information  or  indl£tm.ents  in  the  court  of  king's  bench  in 
England  5  and  a  mode  is  marked  out  for  examining  wit- 
nefles  by  commifTion,  and  tranfmitting  their  depofitions  to 
the  court.  But,  in  general,  all  offences  muft  be  inquired  into 
as  well  as  tried  in  the  county  where  the  fa£l  is  committed. 
Yet  if  larciny  be  committed  in  one  county,  and  the  goods 
carried  into  another,  the  off'ender  may  be  indi£led  in  either ; 
for  the  offence  is  complete  in  both".  Or,  he  may  be  indifled 
in  England  for  larciny  in  Scotland,  and  carrying  the  goods 
with  him  into  England,  or  vice  verfd ;  or  for  receiving  in  one 
part  of  the  united  kingdom  goods  that  have  been  ftolen  in 
another  P.  But  for  robbery,  burglary,  and  the  like,  he  can  only 
be  indi£ted  where  the  facl  was  adlually  committed  j  for  though 

'  So  held  by  all  the  judges,  H.  11  moved  in  anefl  of  judj;aienT,  that  Chef- 

Geo  III.  in  the  cafe  of  Richard  Mortis  ter  and  not  Salop  was  the  next  adjoiniiig 

on  a  crie  referredfrom  the  old  bailey.  Englilh  county.      But  all  the  judges  (in 

"*   Seep)age245.                    .  Mich.  15  Geo,  ill,)  held  the  profecu- 

n  At   Shrewfbury   fummcr    aflifes,  lion  to  be  regular. 

1774,  Parry  and  Roberts  were  convicted  ^  i  Hal.  F,  C.  507. 

of  plundering  a  veiTel  which  was  wreck-  p  Stat.  13  Geo.  111.  c.  3 1, 
«d  on  the  coall  of  Anglefey.     It  was 

the 
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tlic  carrying  away  and  keeping  of  the  goods  is  a  continuation 
of  the  original  taking,  and  is  therefore  larciny  in  the  fecond 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurifdic- 
tion.  And  if  a  perfon  be  indited  in  one  county  for  larcinv 
of  goods  originally  taken  in  another,  and  be  thereof  con'- 
viaed  or  ftands  mute,  he  (hall  not  be  admitted  to  his  clergy; 
provided  the  original  taking  be  attended  with  fuch  circum- 
ftances,  as  would  have  oufted  him  of  his  clergy  by  virtue  of 
any  ftatute  made  previous  to  the  year  1691  "J.  (2). 

«  Stat.  25  Hen.  VIII.  c.  3;     3  W.  &  M.  c.  9. 


(2)  The  ftatute  33  Hen.  VIII.  c.  23.  did  not  extend  to  accef- 
fanes  before  the  faft  in  the  cafe  of  murder,  nor  to  the  crime  of  man- 
(laughter,  but  by  the  43  Geo.  III.  c.  113.  ^  6.  fuch  acceffaries 
and  perfons  mdifted  for  manflaughter  maybe  tried  according  to  that 
ftatute  as  if  they  had  been  exprefsly  mentioned  in  it :  and  a  perfon 
mdifted  under  it  for  murder  may  be  found  guilty  of  manflaughter. 

But  to  try  a  perfon  for  murder  in  any  county  in  which  it  has 
not  been  committed,  there  muft  not  only  be  a  fpecial  commiffion, 
but  the  perfon  tried  muft  have  been  previoufly  examined  before 
three  at  the  leaft  of  his  majefty's  privy  council.  33  Hen.  VIII 
c.  23.  Lieutenant  Colonel  Jofeph  Wall  was  tried  at  the  Old 
Bailey,  Jan.  13th  1802,  under  this  ftatute,  for  a  murder,  by  a 
cruel  pumftiment,  committed  twenty  years  before  at  Goree,  in 
Africa.     He  was  convifted  and  executed. 

By  the  24th  Geo.  III.  c.  25.  all  Britifh  fubjefts  holding  offices 
under  h.s  majefty,  or  the  Eaft  India  company,  may  be  brought 
to  condign  punifhment  for  extortion  and  other  mifdemeanors  com^ 
mitted  HI  the  Eaft  Indies  upon  an  information  moved  in  and 
granted,  by  the  court  of  king's  bench,  or  exhibited  by  the  anor 

mirr'.  r  '^'  ^'^  ^"'^'^  ^^^P^"^-  ^"^^  ^^^^  informauon 
S  K  r  7  P""'  commiflion,  in  which  the  commiffioners 
Ihall  be  three  judges,  one  from  each  of  the  courts  at  Weftminfter 
four  peers,  and  fix  members  of  the  houfe  of  commons,  who  are  to 
be  appointed  according  to  the  fpecial  diredions  of  the  ftatute 
Thefe  commiffioners  have  power  to  proceed,  and  to  pronoun'; 
judgment  according  to  the  common  law  of  England,  and  alfo  to  de- 
clare the  party  conviaed  incapable  of  ferving  the  Eaft  India  cot 
pany ;  and  fuch  proceedings  and  judgment  (hail  be  final,  and  (hall 
not  be  queftioned  in  any  other  court 

Vol.  IV.  C  c  ^ 
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When  the  grand  jury  have  heard  the  evidence,  if  they 
think  it  a  groundlefs  accufation,  they  ufed  formerly  to  en- 
dorfe  on  the  back  of  the  bill,  "  ignoramus ;"  or,  we  knov/ 
nothing  of  it  5  intimating,  that  though  the  fa6ls  might  pof- 
fibly  be  true,  that  truth  did  not  appear  to  them  :  but  now, 
they  aflert  in  Englifh,  more  abfolutely  "  not  a  true  bill  j'* 
or  (which  is  the  better  way)  <^  not  found ;"  and  then  the 
party  is  difcharged  without  farther  anfwer.  But  a  frefli  bill 
may  afterwards  be  preferred  to  a  fubfequent  grand  jury.  If 
they  are  fatisfied  of  the  truth  of  the  accufation,  they  then 
[  2^^  ]  ^ndorfe  upon   it,  "  a  true  bill;"    antiently,    "  billa  veraJ^ 


By  the  II  &  12  Geo.  III.  c.  12.  governors  and  commanders 
in  chief  might  be  profeciited  and  punifhed  by  the  court  of  king's 
bench,  or  by  a  fpecial  commiflion  in  England,  for  adls  of  oppref- 
fion  or  crimes  committed  in  colonies  and  plantations  beyond  the 
feas. 

And  by  the  42  Geo.  III.  c.  85.  it  is  enafted,  that  if  any  per- 
fon  whatever  employed  in  the  fervice  of  his  majefty,  in  any  civil  or 
military  capacity  whatever,  fhall  commit  any  crime  or  offence  in  the 
execution  of  his  office,  he  may  be  tried  for  it  in  England  upon  an 
indi6lment,  or  upon  an  information  exhibited  by  the  attorney  ge- 
neral ;  and  fuch  mifdemeanour  may  be  charged  to  have  been  com- 
mitted in  the  county  of  Middlefex ;  and  befides  the  punifhment  by 
the  common  law  for  fuch  mifdemeanour,  the  court  of  king's  bench 
at  their  difcretion  may  adjudge  the  party  convi6led  to  be  incapabk 
of  ferving  his  majefty  or  of  holding  any  public  employment. 
The  ftatute  then  diredls  how  evidence  may  be  obtained  abroad, 
either  to  fupport  the  profecution,  or  the  defence  of  the  party  pro- 
fecuted. 

By  the  44  Geo.  III.  c.  92.  an  offender  may  be  indifted  in  any 
one  part  of  the  United  Kingdom  for  larciny  committed  in  any 
other  part,  if  he  has  carried  the  ftolen  money,  cattle,  or  goods 
into  that  part  in  which  he  is  indided,  and  he  may  be  indicted  for 
receiving  ftolen  goods,  knowing  them  to  have  been  ftolen  in  that 
part  of  the  United  Kingdom  in  which  he  receives  them,  though 
they  have  been  ftolen  in  another  part. 

By  I  Jac.  I.  e.  II .  a  perfon  charged  with  polygamy  may  br 
tried  either  in  the  county  where  the  offence  VnMS  committed,  or 
where  the  offender  wa&  apprehended. 

The 
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The  indiflment  is  then  faid  to  be  found,  and  tlie  party  ftands 
indided.  But  to  find  a  bill  there  muft  at  leaft  twelve  of  the 
jtiry  agree-:  for  fo  tender  is  the  law  of  England  of  the  lives 
of  the  fubjefts,  that  no  man  can  be  convided  at  the  fuit  of 
the  king  of  any  capital  offence,  unlefs  by  the  unanimous 
voice  of  twenty-fdur  of  his  equals  and  neighbours  :  that  is, 
by  twelve  at  leaft  of  the  grand  jury,  In  the  firft  place,  affent- 
ing  to  the  accufation ;  and  afterwards,  by  the  whole  petit 
jury,  of  twelve  more,  finding  him  guilty  upon  his  trial* 
But  if  twelve  of  the  grand  jury  aiTent,  it  is  a  good  prefent- 
ment,  though  fome  of  the  reft  difagree  ^  And  the  indi£l-^ 
ment,  when  fo  found,  is  publicly  delivered  iuto  court. 

Indictments  muft  have  a  preclfe  and  fufficient  certainty. 
By  ftatute  i  Hen.  V.  c.  5.  all  indiftments  muft  fet  forth  the 
chrlftian  name,  firname,  and  addition  of  the  ftate,  and  degree 
myftery,  town,  or  place,  and  the  county  of  the  offender  :  and 
all  this  to  identify  his/^^;7.  The  time,  znd  place,  are  alfo 
to  be  afcertained  by  naming  the  day,  and  townfhip,  in  which 
the  faa  was  committed:  though  a  miftake  in  thefe  points  is 
in  general  not  held  to  be  material,  provided  the  time  be  laid 
previous  to  the  finding  of  the  indiament,  and  iht  place  to  be 
within  the  jurifdiaion  of  the  court;  ynlefs  where  the  place 
is  laid,  not  merely  as  a  venue,  but  as  part  of  the  defcriptlon 
of  the  faa  ^.  But  fometimes  the  time  may  be  very  material, 
where  there  is  any  limitation  in  point  of  time  afTigned  for  the 
profecution  of  offenders  ;  as  by  the  ftatute  7  Will.  III.  c.  3. 
which  enads,  that  no  profecution  fhall  be  had  for  any  of 
the  treafons  or  milprifions  therein  mentioned,  (except  an  af- 
faffination  defigned  or  attempted  on  the  perfon  of  the  Aing,) 
unlefs  the  bill  of  indiament  be  found  within  three  years 
after  the  offence  committed  ^ :  and,  in  cafe  of  murder,  the 
time  of  the  death  muft  be  laid  within  a  year  and  a  day  after 
the  mortal  ftroke  was  given.  The  offence  itfelf  muft  alfo  be 
fet  forth  with  clearnef^  and  certainty  ;  and  in  fome  crimes 
particular  words  of  art  muft  be  ufed,  which  are  fo  appropri. 
ated  by  the  law  to  exprefs  the  precife  idea  which  it  entertains 

'  2  HaK  K  C,    iSr,  r  2  Hawk.  P,  C.  435,  »  Foft.  2149. 
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of  the  offence,  that  no  other  words,  however  fynonymous  they 
may  fcem,  are  capable  of  doing  it.  Thus,  in  treafo'n,  the  fafts 
mud  be  laid  to  be  done,  <^  treafonably,  and  agalnft  his  alle- 
*'  glance  f  antiently,  «  prodiiorie  et  contra  ligeantlae  fuae  de- 
<^  bllum:''  elfe  the  indlclment  is  void.  In  indiaments  for 
murder,  it  is  necelTciry  to  fay  that  the  party  indided  '^  mur- 
"  dered,"  not  ''  killed,"  or  '^  flew,"  the  other  •,  which  till  the 
late  ftatute  was  expreffcd  in  Latin  by  the  word  "  murdravit  ^" 
In  all  indictments  for  felonies,  the  adverb  «  felonioufly,  <«/f/^- 
^^  nlce^'  iTAilc  be  ufed  \  and  for  burglaries  alfo,  "  burglarhery' 
or  in  Englifli,  «'  burglarioufly  :"  and  all  thefc  to  afcertain 
the  intent.  In  rapes,  the  word  «^  r^apiiit^'  or  <'  ravifiied,"  \$ 
neceflary,  and  muft  not  be  expreffcd  by  any  perlphrafis  •,  in 
order  to  render  the  crime  certain*  So  in  larcinies  alfo,  the 
words  ^\felo?nc^e  ceplt  et  ofporfavity  felonioufly  took  and  carried 
«^  away;"  are  neceffary  to  every  indlclment ;  for  thefe  only 
can  exprefs  the  very  offence.  Alfo  in  indictments  for  mur- 
der, the  length  wwA  depth  of  the  wound  fhould  in  general  be 
expreffed,  in  order  tlvat  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature  :  but  if  it  goes  through  the  body, 
then  its  dimcnfions  are  immaterial,  for  that  is  apparently 
iufiicient  to  have  been  the  caufe  of  the  death.  Alfo,  where 
u  limb,  or  the  like,  is  abfolutely  cut  off,  there  fuch  defcrip- 
iion  is  impoirible  ''.  Laflly,  in  indlftment.:,  the  value  of  the 
ihing,  which  is  the  fahjer'-l:  or  inrirum.ent  of  the  offence, 
muii  fometimes  be  expreffcd.  In  indictments  for  larcinies 
this  is  neceffary,  that  it  may  appear  whether  it  be  grand  or 
petit  larciny  ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy:  in  homicide  of  all  forts  it  is  neceffary;  as  the  wea- 
pon with  which  it  is  committed  is  forfeited  to  the  king  as  a 
dcodand , 

The  remaining  methods  of  profecution  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  ftamp  of 
verifimllitude  upon  the  accufation.  One  of  thefe  by  th^ 
common  law,  was  when  a  thief  was  taken  wi/)6  the  mainour^ 

f  Sec  Vgl  III;  p.13;.  3ZI,  a  5  Rep.  122. 
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that  Is,  with  the  thing  ftolen  upon  hhn  /«  ,«,,«„.     For  he 
might,  when  fo  deteaed  Jlagra,,ie  deliao,  be  brought  Into 
court,  arraigned,  and  tried,  without  indiament :  as  by  the 
Damfl,  law  he  might  be  taken  and  hanged  upon  the  fpot,  [ 
without  acculation  or  trial  -.    But  this  procee<iing  was  taken 
away  by  feveral  ftatutes  in  the  reign  of  Edward  the  third  ^  : 
though  ni  Scotland  a  fimilar  procefs  remains  to  this  day  y. 
So  that  the  only  f-iecies  of  proceeding  at  the  fuit  of  the  king* 
without  a  previous  indiament  or  prefentment  by  a  <rrand 
Jury,  now  feems  to  be  tliat  of  information.  *" 

III.  Informations  arc  of  two  forts;  firft,  thofe  which 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub- 
jea  ;  and  fecondly,  fuch  as  are  only  In  the  name  of  the  kln<.. 
The  former  are  ufually  brought  upon  penal  ftatutes,  which 
iniiia  a  penalty  upon  conviaion  of  the  oiFender,  one  part  to     • 
the  ufe  of  the  king,  and  another  to  the  ufe  of  the  informer  - 
and  are  a  fort  of  qui  tam  aaions,   (the  nature  of  which  was 
explained  in  a  former  volume  ^)  only  carried  on  by  a  crlml- 
na   mftead  of  a  civil  procefs:  upon  which  I  fhall  therefore 
only  obferve,  that  by  the  ftatute  31  Eliz.  c.  5.  no  profecu- 
tion  upon  any  penal  ftatute,  the  fuit  and  benefit  whereof  are 
limited  m  p^irt  to  the  king  and  In  part  to  the  profecutor,  can 
be  brought  by  any  common  informer  after  one  year  is  ex 
pired  fince  the  commlffion  of  the  oftcnce  ;  nor  on  behalf  of 
ae  crown  after  the  lapfe  of  two  years  longer;  nor,  where 
the  forfeiture  is  originally  given  only  to  the  king,  can  fuch 
profecution  be  ha,i  after  the  expiration  of  two''  ears  frc^n 
fhc  commiflion  of  the  ofFence.  . 

The  Informations  that  are  exhibited  In  the  name  of  the 
-ng  alone,  are  alio  of  two  kinds:  firft,  thofe  which  are 
:rulyand  properly  h^  own  fuits,  and  filed  e.  officio  \JZ 
.wn  immediate  officer,  the  attorney-general :  fecondly,  hofe 
n  wnich,  though  the  king  is  the  nominal  profecutor'  yecij 
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is  at  the  relation  of  fome  private  perfon  or  common  informer  : 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of  king's  bench,  ufually  called  the  mafter  of  the  crown- 
office,  who  is  for  this  purpofe  the  {landing  officer  of  the  pub- 
lic.    The  objecls  of  the  king's  own  profecutions,  filed  ex 
ojjlclo  by  his  own  attorney-general,  are  properly  fuch  enor- 
C  309  ]  ^^^^  mifdemefnors,  as  peculiarly  tend  to  difturb  or  endanger 
his  government,  or  to  moleft  or  affront  him  in  the  regular 
difcharge  of  his  royal  fundions.     For  offences  fo  high  and 
dangerous,  in  the  punifliment  or  prevention  of  which  a  mo- 
ment's delay  would  be  fatal,  the  law  has  given  to  the  crown 
the  power  of  an  immediate  profecution,  without  waiting  for 
any  previous  application  to  any  other  tribunal :  which  power, 
thus  neceffary,  not  only  to  the  cafe  and  fafety,  but  even  to  the 
very  exiftence  of  the  executive  magiftrate,  was  originally  re- 
ferved  in  the  great  plan  of  the  Englifh  conftitution,  wherein 
provifion  is  wifely  made  for  the  due  prefervation  of  all  it's  parts. 
The  objefts  of  the  other  fpecles  of  informations,  filed  by  the 
mafter  of  the  crown-office  upon  the  complaint  or  relation  ol 
a  private  fubje£l,  are  any  grofs  and  notorious  mifdemefnors^ 
riots,  batteries,  libels,  and  other  immoralities  of  an  atrocious 
kind  ^,  not  peculiarly  tending  to  difturb  the  government,  (foi 
thofe  are  left  to  the  care  of  the  attorney-general,)  but  which 
on  account  of  their  magnitude  or  pernicious  example,  de- 
ferve  the  moft  public  animadverfion.    And  when  an  inform- 
ation  is  filed,  either  thus,   or  by  the  attorney-general  ex  of- 
ficio y  it  muft  be  tried  by  a  petit  jury  of  the  county  where  th( 
offence  arifes  :  after  which,  if  the  defendant  be  found  guilty 
the  court  muft  be  reforted  to  for  his  puniihment  (3). 


2  2  Hawk.  P.  C.  260. 


(3)  If  an  information,  or  an  indidment  for  amifdemeanour  re 
moved  into  the  court  of  king's  bench  by  eertiorariy  be  not  of  fuel 
importance  as  to  be  tried  at  the  bar  of  the  court,  it  is  fent  dowi 
by  writ  of  nifi  prius  into  the  county  where  the  crime  is  chargec 
to  have  been  committed,  and  it  is  there  tried  either  by  a  commoi 
or  a  fpecial  jury;  like  a  record  in  a  civil  aftion  ;  and  if  the  de 
'  fendanl 
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^  There  can  be  no  doubt  but  that  this  mode  of  profecu- 
tion  by  information,  (or  fuggeftion,)  filed  on  record  by  the 
king's  attorney-general,  or  by  his  coroner  or  mafter  of  the 
crown-office  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  itfelf  ^  For  as  the  king  was  bound  to  profe- 
cute,  or  at  lead  to  lend  the  fanftion  of  his  name  to  a  profe. 
cutor,  whenever  the  grand  jury  informed  him  upon  their  oaths 
that  there  was  a  fufficient  ground  for  inftituting  a  criminal 
fuit;  fo,  when  thefe  his  immediate  officers  were  otherwife 
fufficiently  allured  that  a  man  had  committed  a  grofs  mifde- 
mefnor,  either  perfonally  againft  the  king  or  his  govern- 
ment, or  againft  the  public  peace  and  good^order,  they  were 
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fendant  is  found  guilty,  he  mufl  afterwards  receive  judgment 
from  the  court  of  king's  bench.  But  where  an  indidment  for 
treafon  or  felony  is  removed  by  certiorariy  the  law  upon  the  fub- 
jea  feems  to  be  fully  ftated  by  Lord  Hale  m  the  two  following 
feaions.     2  P.  6'.  41. 

«  As  to  an  indidment  of  felony  or  treafon  removed  out  of  the 
''  county  by  certiorari,  and  the  party  pleading,  the  record  is  fent 
*<  down  by  niji  prlus  to  be  tried  ;  the  judges  of  nift  prius  may 
«  upon  that  record  proceed  to  trial,  and  judgment,  and  execu* 
*«  tion,  as  if  they  were  juftices  of  gaol-dehvery  by  virtue  of  the 
"  ftatute  of  14  Hen.  VL  cap.  i. 

"  But  if  there  were  any  quefticn  upon  that  ftatute,  yet  the 
«  ftatute  of  6  H.  FIJI.  cap.  6.  which  extends  to  all  juftices  and 
*«  commiffioners,  as  well  of  thofe  of  gaol-delivery  and  of  the 
*•  peace,  enables  the  court  of  king's  oench  to  fend  to  them  the 
«  very  record  itfelf,  and  by  a  fpecial  writ  or  mandate  to  command 
**  them  to  proceed  to  trial  and  judgment,  upon  fuch  ifFue  joined; 
"  as  they  may  command  the  juftices,  before  whom  the  indid' 
*'  ment  was  taken,  to  proceed  to  hear  and  determine  the  fame, 
«  if  no  fuch  iffue  were  joined/'  See  Sir  Myles  Stapleton's  cafe 
Raym.  376. 

,  If  the  treafon  or  felony  is  to  be  tried  at  nifi  prius  und^  the 
14  Hen.  VL  c.  I.  then  the  court  fends  a  tranfcript  of  the'^^cord, 
and  not  the  record  itfelf.     2  Hal.  P.  C.  3.    4  Co.  74. 

C  c  4  »t 


3^9  Public  Book  IV, 

at  liberty,  without  waiting  for  any  farther  Intelligence,  to 
convey  that  information  to  the  court  of  king's  bench  by  a 
[310  ]fuggeftion  on  record,  and  to  carry  on  the  profecution  in  his 
majefty's  name.     But'thefe  informations  (of  every  kind)  are 
confined  by  the   conftitutional   law  to   mere  mifdemefnors 
only  :  for,  wherever  any  capital  offence  is  charged,  the  fame 
law  requires  that  the  accufatlon  be  v/arranted  by  the  oath  of 
twelve   men,  before  the   party  ftiall   be  put  to   anfwer  it. 
And,  as  to  thofe  offences,  in  which  information  were  al- 
lowed as  well  as  indidments,  fo  long  as  they  were  confined 
to  this  high  and  refpedable  jurifdiftlon,  and  were  carried  on 
in  a  legal  and  regular  courfe  in  his  majefly's  court  of  king's 
bench,  the  fubjeft  had  no  reafon  to  complain.     The  fame 
notice  was  given,  the  fame  proccfs  was  iffued,  the  fame  pleas, 
were  allowed,  the   fame  trial  by  jury  was  had,  the  fante 
judgment  was  given  by  the  fame  judges,  as  if  the  profecution 
had  originally  been  by  indiclment.     But  when  the  ftatute 
3  Hen.  VII.  c.  i.  had  extended  the  jurifdidion  of  the  court    J 
or  ftar-chamber,  the  members  of  which  were  the  fole  judges     * 
of  the  law,  the  fad,  and  die  penalty ;  and  when  the  ftatute 
J I  Hen.  VII.  c.  3.  had  permitted  informations  to  be  brought 
by  any  informer  upon  any  penal  ftatute,  not  extending  to 
life  or  member,  at  the  affizes  or  before  the  juftices  of  the 
peace,  who  were  to  hear  and  determme  the  fame  according 
to  their  own  difcretion  ;  then  it  was,   that  the  legal  and  or-     j 
derly  jurlfdidlon  of  the  court  of  king's  bench  fell  Into  difufe,     ^ 
and  oblivion,  and  Empfon  and  Dudley  (the  wicked  inftru- 
ments  of  king  Henry  VII.)  by  hunting  out  obfolete  penal- 
ties, and  this  tyrannical  mode  pf  profecution,  with  other     i 
oppreffive  devices  S    continually  haraffed   the   fubjed   and 
fhamefully  enriched  the  crown.    The  latter  of  thefe  a£ls  was 
foon  Indeed  repealed  by  ftatute  i  Hen.  VIIL  c.  6.  but  the     | 
court  of  ftar-chamber  continued  in  high  vigour,  and  daily 
mcreafing  it's  authority,  for  more  than  a  century  longei;  I 
^^^  finally  abolifhed  by  ftatute  16  Car.  I.  c.  10. 
■\ 

\  c  I  And.  i57>  J 

\  Upo>3 
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Upon  this  dilTolution  the  old  common  law^  authority  of 
the  court  of  king's  bench,  as  the  cnjlos  moriim  of  the  nation, 
being  found  neceiTary  to  refide  fomewhere  for  th-e  peace  and 
good  government  of  the  kingdom,  was  again  revived  in  prac- 
tice ^*  And  it  is  obfervabie,  that  in  the  fame  aft  of  parlia-  [  311 
ment  which  aboliflied  the  court  of  ftar-chamber,  a  convic- 
tion by  information  is  exprefsly  reckoned  up,  as  one  of  the 
legal  modes  of  conviction  of  fuch  perfons  as  fhould  offend  a 
third  time  againll  the  provifions  of  that  flatute  ^.  It  is 
true,  fir  Matthew  Hale,  who  prefided  in  this  court  foon  after 
the  time  of  fuch  revival,  is  faid  ^  to  have  been  no  friend  to 
this  method  of  profecution  :  and,  if  fo,  the  reafon  of  fuch 
his  diflike  was  probably  the  ill  ufe  which  the  mafter  of  the 
crownroffice  then  made  of  his  authority,  by  permitting  the 
fubjeft  to  be  harafled  with  vexatious  informations,  when- 
ever applied  to  by  any  malicious  or  revengeful  profecutor; 
rather  than  his  doubt  of  their  legality,  or  propriety  upon 
urgent  occafions  ^.  For  the  power  of  filing  informations, 
without  any  control,  then  refided  in  the  bread  of  the  mafter; 
and,  being  filed  in  the  name  of  the  king,  they  fubjecled  the 
profecutor  to  no  cofts,  though  on  trial  they  proved  to  be 
groundlefs.  This  oppreflive  ufe  of  them,  in  the  times  pre- 
ceding the  revolution,  occafioned  a  ftruggle,  foon  after  the 
accelTion  of  King  William  '\  to  procure  a  declaration  of  their 
illegality  by  the  judgment  of  the  court  of  king's  bench.  But 
fir  John  Holt,  who  then  prefided  there,  and  all  the  judges, 
were  clearly  of  opinion,  that  this  proceeding  was  grounded 
pn  the  common  law,  and  could  not  be  then  Impeached. 
And,  in  a  few  years  afterwards,  a  more  temperate  remedy 
was  applied  in  parliament,  by  ftatute4  &  5  W.  &  M.  c.  18. 
which  enads,  that  the  clerk  of  the  crown  fhall  not  file  any 
information  without  exprefs  dire£J:ion  from  the  court  of 
Icing's  bench :  and  that  every  profecutor,  permitted  to  pro- 

^  5  Mod.  464.  8  5  Mod.  460. 

«  Slyl.  Rep.  217.  241;.      Sty),  prac^.  ^    i  Saund.  30T.      i  Sicl.  174. 

Reg.  ill.  Informaiion„  pag.  1S7.  (edk.  »  M.  i  \V.  &  M.  5  Mod.  459.  Comb. 

1657.)     2  Sid.  71.     I  Sid.  152.  I4r.    Far.  361.    i  Show.  ic6. 

*  Sut.  16  Can  L  g.  30.  5  6. 
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mote  fuch  information,  (hall  give  fecurlty  by  a  recognizance 
of  twenty  pounds  (which  now  feems  to  be  too  fmall  a  fum) 
to  profecute  the  fame  with  effcO: ;  and  to  pay  cofts  to  the 
defendant,  in  cafe  he  be  acquitted  thereon,  unlefs  the  judge, 
who  tries  the  information,  {hall  certify  there  was  reafonable 
caufe  for  fihng  It ;  and,  at  all  events,  to  pay  cofts,  unlefs 
£312  ]  the  information  fliall  be  tried  within  a  year  after  ilTue  joined. 
But  there  is  a  provifo  in  this  ad,  that  It  fhall  not  extend  to 
any  other  informations  than  thofe  which  are  exhibited  by 
the  mafter  of  the  crown-office  :  and,  confequently,  inform- 
ations at  the  king's  own  fult,  filed  by  his  attorney-general,  are 
no  way  reftrained  thereby. 

There  Is  one  fpecies  of  Informations,  ftlll  farther  regu- 
lated by  ftatute  9  Ann.  c.  20.  viz.  thofe  In  the  nature  of  a 
writ  of  quo  warranto:  \H-hich  was  fhewn,  In  the  preceding 
volumes  to  be  a  remedy  given  to  the  crown  againft  fuch  as 
had  ufurped  or  intruded  into  any  oiFice  or  franchife.  The 
modern  information  tends  to  the  fame  purpofe  as  the  anticnt 
writ,  being  generally  made  ufe  of  to  try  the  civil  rights  of 
fuch  franchifes  ;  though  it  is  commenced  in  the  fame  man- 
ner as  other  hiformations  are,  by  leave  of  the  court,  or  at 
lh<z  will  of  the  attorney-general :  being  properly  a  criminal 
profecution,  m  order  to  fine  the  defendant  for  his  ufurpatlon, 
as  well  as  to  ouft  him  from  his  office;  yet  ufually  confidered 
at  prefent  as  merely  a  civil  proceeding  (4). 

These  are  all  the  methods  of  profecution  at  the  fuit  of 
the  kmg.  There  yet  remains  another,  which  is  merely  at 
the  fuit  of  the  fubjed,  and  is  called  an  appeal. 

^  See  Vol.  III.  p.ig.  262. 


I 


(4)  Becaufe  an  information  in  the  nature  of  a  ^0  'warranto  is 
confidered  merely  as  a  civil  proceeding,  the  court  of  king's  bench 
will  grant  a  new  trial,  though  the  verdid  ihould  have  been  given 
to  tae  defendant.     2  T.  R.  484. 
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IV.  An  appeal,  in  the  fenfe  wherein  it  is  here  ufed,  does 
not  fignify  any  complaint  to  a  fuperior  court  of  an  injuitice 
done  by  an  inferior  one,  which  is  the  general  ufe  of  the 
word  ;  but  it  here  means  an  original  fuit,  at  the  time  of  it's 
firft  commencement  ^  An  appeal  therefore,  when  fpoken 
of  as  a  criminal  profecution,  denotes  an  accufation  by  a  pri- 
vate fubje£i;  againft  another,  for  fome  heinous  crime  ;  de- 
manding  punifhment  on  account  of  the  particular  injury 
fufFered,  rather  than  for  the  offence  againft  the  pubHc.  As 
this  method  of  profecution  is  ftill  in  force,  I  cannot  omit  to 
mention  it:  but  as  it  is  very. little  in  ufe,  on  account  of  the 
■great  nicety  required  in  conducing  it,  I  fhall  treat  of  it  very  [  ^13  ]| 
briefly  5  referring  the  ftudent  for  more  particulars  to  other 
more  voluminous  compilations"*. 

This  private  procefs*  for  the  punifhment  of  public 
crimes,  had  probably  its  original  in  thofe  times  when  a 
private  pecuniary  fatisfaOrion,  called  a  ^weregild^  was  con- 
ftantly  paid  to  the  party  Injured,  or  his  relations,  to  expiate 
enormous  offences.  This  was  a  cuftom  derived  to  us,  in 
common  with  other  northern  nations  ^,  from  our  anceftors, 
the  antient  Germans  ;  among  whom,  according  to  Tacitus'^, 
«  luitur  homicidium  certo  armentoriim  ac  pecorum  numero;  recU 
<«  pitque  JatisfaElionem  univerfa  domus^J'  In  the  fame  man- 
ner by  the  Irifh  Brehon  law,  in  cafe  of  murder,  the  Brehon 
or  judge  was  ufed  to  compound  between  the  murderer  and 
the  friends  of  the  deceafed  who  profecuted  him,  by  caufing 
the  malefaftor  to  give  unto  them,  or  to  the  child  or  wife 
of  him  that  was  flain,  a  recompence  which  they  called  an 
eriacb  ^.     And  thus  we  find  in  our  Saxon  laws  (particularly 

Mt  is   derived    from    the  French,         °  de  M.  G\  c.  21. 

*'  nppdler,'^    the   verb    aftive,    which  p  And   in  another   place,     (r.  tz.) 

fignifies    to   call    upon,     fummoni     or  *'  JOeiiHisy  promodopocnanmyequorum 

challenge  one  5   and  not  the  verb  neu-  *'  pecorumque  jiumaro  conviBi  mulBan» 

ter     which  fignifies  the   fame    as  the  ^*  tur.     Purs  mulBae  regi  velcivitati ; 

ordinary  fenfe  of  **  appeal"   in  Eng-  '' pars  ipfi  qui  vmdicutur,vdpropiiqui£ 

j^jjj^  *'  ejusy  er/Glviiur.** 

*»  2  Hawk.  P.  C.  ch.  23.  ^  Spenfer's  ilate  of  Ireland,  p.  1513- 

^  Stierah.  dejureSueon,  /.  3.  f.  4.  ^diL  Hughes. 

thofe 
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thofe  of  king  Athelftan  0  the  feveral  weregUds  for  homicide 
eflabhflied  in  progreffive  order,  from  the  death  of  the  ceorl 
or  peafant.  up  to  that  of  the  king  himfelf  s.  And  in  the 
laws  of  king  Henry  I.  ^  ^e  have  an  account  of  what  other 
ofFences  were  then  redeemable  by  weregild,  and  what  were 
not  fo".  As  therefore,  during  the  continuance  of  this  cuf- 
tom   a  proccfs  was  certainiy  given,  for  recovering  the  were- 

L  3H  J  thele  OfFences  by  degrees  grew  no  longer  redeemable,  tlic 
private  procefs  was  ftiU  continued,  in  order  to  infure  the 
inflia.on  of  puniftment  upon  the  ofFender,  though  the 
party  mjured  was  allowed  no  pecuniary  compenfation  for 
the  offence. 

_  But,  though  appeals  were  tlius  in  the  nature  of  profccu- 
tions  for  fome  atrocious  injury  committed  more  immediately 
again!    an  individual,  yet  it  alfo  was  antiently  permitted,  that 
any  fubjeft  might  appeal  another  fubjcd  of  high  treafon, 
cither  in  the  courts  of  common  law  «,  or  in  parliament,  or  (for 
treafons  committed  beyond  the  feas)  in  the  court  of  the  high 
conftable  and  marfliai.    The  cognizance  of  appeals  in  the  lat. 
ter  ftill  contmues  in  force  ;  and  fo  late  as  1631  there  was  a 
trial  by  oattel  awarded  in  tlie  court  of  chivalry,  on  fuch  an 
.ppeal  of  treafon  ^  :  but  that  in  the  fird  was  vlrt„a//y  abo- 
hfiied  V  by  the  ftatutes  5  Edw.  HI.  c.  9.  and  25  Edvv.  IN 
c.  24.  and  inthefecond  expnfs/yhy  ftatute  i  Hen.  IV.  c.  14 
bo  that  the  only  appeals  now  in  force,  for  things  done  within 
.        tlie  realm,  are  appeals  of  felony  and  mayhem. 

'  J..VC.  C.;/   L„nr!.  Wilk.  71.  profecu.ed  l,y  the  officers  of  .he  govorn- 

.i>rv?„r.7r    ■     ,^^'-""-'-=    '''  n,e„,  as  wiU,  us.     It  is  .he  Inicf.  of 

.hry  ,„a.t,  at  Of  .nek,  ,s  30,000;  each  ,l.e  nexfrelat.ons,  and  them  only    to 

.  ryfea  bc,„,  ecmal  to  .bout  a  fti!„„g  .evenge  the  ,.u^,^,  „r  tne.  kin"  "en 

o.ou,-prefen.n,oncy.  Tl,.«-e,egild  of  a  and  u    t!,ey  rather  choof.  (as  ti.ev  gc 

fut.jeit«-aspa,dent.elytothe,-ci.,ions  »en.l!y  do)  ,„  compound  ,1  ' 


of  ihe  p.'u-:y  fl  .in  ;  but  thjt  of  the  king 
was  divided  5  one  ball"  being  paid  to  the 


e  111  at  lei  {or 


public,  the  other  to  the  royal  iamily„  w  Britt.  c.  22 


money,   nothing-  more  is  Hiid  about  it. 
(Lady  M.  VV.  Montague,  lett.  42.) 


c.  12 


„    r      .r     t  ,  •  ^  ^y  Donald  lord  Rea  ng.-ina  David 

u   It,    ru,k.y  ,1,:.  principle   is  m     R,„.fey,  (Rufluv.  vol.  ..  p:,ft.,  .  ,  ,,  ) 
earned  folai,  that  even  murder  is  never         /  I  HsI.  P.  C  349  '^■"-^ 

'I  .       "  An 
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An  appeal  oi  felony  maybe  brought  for  crimes  committed 
cither  againft  the  parties  themfelvcs,  or  their  relations.     The 
crimes  againft  the  parties  themfelves  are  larci?iy,   rape,  and 
arfotu     And  for  thefe,  as  well  as  for  mayhem,   the  perfons 
robbed,  ravifhed,  maimed,  or  whofe  houfes  are  burnt,  may 
inflitute  this  private  procefs.     The  only  crime  againft  one's 
relation,  for  which  an  appeal  can  be  brought,  is  that  oi  killing 
him,  by  either  murder  or  manilaughter.     But  this  cannot 
be   brought  by  every  relation:    but  only  by  the  wife  for 
the  death  of  her  hufband,  or  by  the  heir  male  for  the  death 
of  his  anceftor  ;  which  heirfhip  was  alfo  confirmed,  by  an  or- 
dinance of  king  Henry  the  firft,  to  the  four  neareft  degrees 
of  blood  ^.     It  is  given  to  the  wife,   on  account  of  the  lofs 
of  her  hufband  :  therefore,   if  (lie  marries  again,  before  o^ 
fending  her  appeal,    it  is  loft  and  gone  \  or,  if  ihe  marries 
after  judgment,  flie  fliall  not  demand  execution.     The  heir, 
a5  was  faid,  muft  alfo  be  heir  male,  and  fuch  a  one  as  was 
the  next  heir  by  the  courfe  of  the  common  law,  at  the  time  [  315  ] 
of  the  killing  of  the  anceftor.    But  this  rule  has  three  excep- 
tions  :  I .  If  the  perfon  killed  leaves  an  innocent  w4fe,   {he 
only,  and  not  the  heir,  (hall  have  the  appeal  :  2.  If  there  be 
no  wife,  and  the  heir  be  accufed  of  the  murder,  the  perfon, 
who  next  to  him  would  have  been  heir  male,  ftiali  bring  the 
appeal :  3.  If  the  wife  kills  her  huft)and,  the  heir  may  appeal 
her  of  the  death.     And,    by    the    ftatute    of    Gloucefter, 
()  Edw.  I.  c.  9.  all  appeals  of  death  muft  be  fued  within^  a 
year  ^and  a  day  after  the  completion  of  the  felony  by  the 
death  of  the  party  :  which  feems  to  be  only  declaratory  of 
the  old  common   law ;  for  in  the  Gothic  conftitutions  we 
find  the  fame  «  praefcriptio  annalisy  quae  currii  adverjus  ac^ 
"  toremyfi  de  hornicida  et  ncn  conjlet  intra  afinum  a  caede  faHa, 
**   72ec  quenqiiarn  interea  argitat  et  accufet  ^J^ 

These   appeals  may  be  brought,  previous  to  any  India:, 
ment  :  and  if  the  appellee  be  acquitted  thereon,  he  cannot 

^  Mirr.  c.  z.  §  7.  a  Stleinh,  </.  jure  Cath.  /,  3.  c.  4. 

be 
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be  afterwards  indifted  for  the  fame  offence.  In  like  manner 
as  by  the  old  Gothic  conflitution,  if  any  offender  gained  a 
verdict  in  his  favour,  when  profecuted  by  the  party  injured ^ 
he  was  alfo  underftood  to  be  acquitted  of  any  crown  profe- 
cuiion  for  the  fame  offence  ^ :  but,  on  the  contrary,  if  he 
made  his  peace  with  the  king,  ftill  he  might  be  profecuted 
at  the  fait  of  the  party.  And  fo,  with  us,  if  a  man  be  ac- 
quitted on  an  indictment  of  murder,  or  found  guilty,  and 
pardoned  by  the  king,  ftill  he  ought  not  (in  ftri^lnefs)  to  go 
at  large,  but  be  imprlfoned  or  let  to  bail  till  the  year  and 
day  be  paft,  by  virtue  of  the  ftatute  3  Hen.  VII.  c.  i.  in  order 
to  be  forthcoming  to  anfwer  any  appeal  for  the  fame  felony, 
not  having  as  yet  been  puniflied  for  it :  though,  if  he  hath 
hten  found  guilty  of  manflaughter  on  an  indiftment,  and 
hath  had  the  benefit  of  clergy,  and  fuffered  the  judgment  of 
the  law,  he  cannot  afterwards  be  appealed  ;  for  it  is  a  maxim 
in  law,  '^  that  nemo  bis  pwiitur  pro  eodem  delicto''  Before 
this  ftatute  was  made,  it  was  not  ufual  to  indift  a  man  for 
homicide  within  the  time  limited  for  appeals  j  which  pro- 
duced very  great  inconvenience,  of  v/hich  more  hereafter'^. 

316  J  If  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the 
•ftatute  of  Wellm.  %.  13  Edw.  I.  c.  I2.)  fhall  fuffer  one 
year's  imprifonment,  and  pay  a  fine  to  the  king,  befidcs  re- 
-illtution  of  damages  to.the  party  for  the  imprifonment  and 
infamy  which  he  has  fuftained  :  and,  if  the  appellor  be  inca- 
pable to  make  reftirution,  his  abettors  fiiall  do  it  for  him, 
and  alfo  be  liable  to  Imprifonment.  This  provifion,  as  was 
forefeen  by  the  author  of  Fleta^  proved  a  great  difcourage- 
ment  to  appeals;  fo  that  thenceforward  they  ceafed  to  be 
in  common  ufe. 

If  the  appellee   be  found  guilty  he  fhall  fuffer  the  fame 
judgment,  as  if  he  had  been  convided  by  indidment ;  but 


^  Stietnh.  devirs  Gcth,  I  r.  r,  5.  d  /.  j.  c,  34.  §  48. 

^   See  pag,  ^^^, 
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with  this  remarkable  difference;  that  on  an  indi£lment, 
which  is  at  the  fuit  of  the  king,  the  king  may  pardon  and 
remit  the  execution ;  on  an  appeal,  which  is  at  the  fuit  of 
a  private  fubjeft^  to  make  an  atonement  for  the  private 
wrong,  the  king  can  no  more  pardon  it,  than  he  can  remit 
the  damages  recovered  on  an  adion  of  battery  *^,  In  like 
manner  as,  while  the  weregild  continued  to  be  paid  as  a  fine 
for  homicide,  it  could  not  be  remitted  by  the  king's  autho- 
rity ^e  And  the  ancient  ufage  was,  fo  late  as  Henry  the 
fourth's  time,  that  all  the  relations  of  the  flain  Ihould  drag 
the  appellee  to  the  place  of  execution  ^  :  a  cuftom,  founded 
upon  that  favage  fpirit  of  family  refentment,  which  prevailed 
univerfally  through  Europe  after  the  irruption  of  the  northern 
nations,  and  is  peculiarly  attended  to  in  their  fcveral  codes 
of  law;  and  which  prevails  even  now  among  the  wild  and 
untutored  inhabitants  of  America  :  as  if  the  finger  of  nature 
had  pointed  it  out  to  mankind,  in  their  rude  and  unculti- 
vated ftate  ^.  However,  the  punifhaient  of  the  offender 
may  be  remitted  and  difcharged  by  the  concurrence  of  all 
parties  interefted;  and  as  the  king  by  his  pardon  may  fruf- 
trate  an  indidment,  fo  the  appellant  by  his  releafe  may  dif- 
charge  an  appeal  '  :  <«  mm  quilibet  poteji  remmciare  hiri  pro  feV  -5 1*7  1 
^^  introaucio  i_5)/ 

These  are  the  feveral  methods  of  profecution  inftituted 
by  the  lavv^s  of  England  for  the  punifliment  of  offences;  of 

i  Hawk.  P.  C.  392.  Ji  Robertfon.  Cha.  V.  i.  45. 

f'  LL.  Edm.  ^7.  i  1  Hal.  P.  C\  5. 

SiV/.  II  Hen,  IV.  12.  3  Infl.  131. 


{5)  Some  appeals  of  late  years  have  been  commenced,  but  not 
prosecuted  with  eff^a:.  5  Burr.  2643 .  They  have  probably  been 
compromifed,  as  the  chief  objec]:  of  an  appeal  in  all  times  was  to 
compel  the  defendant  to  make  a  pecuniary  compenfation.  For 
when  the  verdid  in  an  appeal  was  given  in  favour  of  the  appellant, 
he  might  infill  upon  what  terms    he    pleafed  as  the  ranfom  of 

the 
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winch  that  by  indiament  is  the  moil  general.  I  fliall  there- 
fore confine  my  fubfequent  obfervations  principally  to  this 
method  of  profecution ;  remarking  by  the  way  the  moft  ma- 
terial variations  that  may  arife,  from  the  method  of  proceed- 
ing by  either  information  or  appeal. 


the  defendant's  life,  or  a  commutation  of  the  fentence.  In  an  ap- 
peal,  in  which  the  defendant  was  found  guilty  of  manflaughter,  it 
was  doubted  whether  the  king  could  pardon  the  burning  in  the 
hand,  and  the  defendant  compounded  with  the  appellant  for  40 
marks.     3  P^  IVms,  453. 
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CHAPTER    THE    TWENTY- FOUETII. 


OF  PROCESS  UPON  AN  INDICTMENT. 


T yE  are  next,  in  the  fourth  place,  to  Inquire  Into  the 
J         manner  of  liTuing  proce/s,  after  indiament  found,  to 
bring  in  the  accufed  to  anfwer  it.     We  have  hitherto  fup- 
pofed  the  offender  to  be  in  cuRody  before  the  finding  of  the 
mdiament ;  in  which  cafe  he  is  immediately  (or  as  foon  as 
convenience  permits)  to  be  arraigned  thereon.     But  if  he 
hath  fled,  or  fecretes  himfeif,  in  capital  cafes  -,  or  hath  not 
in  fmaller  mifdemefnors,  been  bound  over  to  appear  at  the 
affifes  or  feffions,  ftill  an  indidment  may  be  preferred  againft 
him  m  his  abfence  -,  fince,  were  he  prefent,  he  could  not  be 
heard  before  the  grand  jury  againft  it.     And,  if  it  be  found 
then  procefs  muft  ilTue  to  bring  him  into  court ;  for  the  in- 
didmAit  cannot  be  tried,  unlefs  he  perfonally  appears:  ac- 
cordmg  to  the  rules  of  equity  in  all  cafes,  and  the  exprefs 
provifion  of  ftatute  28  Edw.  III.  c.3.  in  capital  ones,  that 
no  man  ihall  be  put  to  death,  without  b.ing  brought  to  an- 
fwer  by  due  procefs  of  law. 

The  proper  procefs  on  an  indiament  for  any  petit  mifde- 
aiefnor,  or  on  a  penal  ftatutc,  is  a  writ  of  venire  facias,  which 
.in  the  nature  of  a  fummons  to  caufc  the  party  to  appear. 

,.ath  lands  n>  the  county  whereby  he  may  be  diftreined,  then 

'  %f:f'''  ^''^ ""''  '^""^'^  ^™"^  '^"^^  ^°  ^'^^  till  L  ap. 

^°"-^^-  ^^  pearl 
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pears.  Bat  if  the  fherifF  returns  that  he  hath  no  lands  in  hi^ 
bailiwick,  then  (upon  his  non-appearance)  a  writ  of  caphi. 
L  3^9  1  ^^'^^^  ^ff^^>  which  commands  the  fherifF  to  take  his  body,  anc 
have  him  at  the  next  afiifes-,  and  if  he  cannot  be  taken  upoi 
the  firft  capias,  a  fecond  and  a  third  fh all  iffue,  called  an  alias 
and  a  pluries  capias.  But,  on  indiQments  for  treafon  or  fe. 
lony,  a  capias  is  the  firft  procefs  :  and,  for  treafon  or  homi- 
cide, only  one  {hall  be  allowed  to  iflue  %  or  two  in  the  caf( 
of  other  felonies,  by  ftatute  25  Edw.  III.  c.  14.  though  th< 
ufage  IS  to  iffue  only  one  in  any  felony;  the  provlfions  of  thi; 
ftatute  being  in  moft  cafes  found  impracticable^.  And  ^o 
In  t4ie  cafe  of  mifdemefnors,  it  is  now  the  ufual  praftice  fo: 
any  judge  of  the  court  of  king's  bench,  upon  certificate  o 
an  indidment  found,  to  award  a  writ  of  capias  immediately 
in  order  to  bring  in  the  defendant.  But  if  he  abfconds,  anc 
it  is  thought  proper  to  purfue  him  to  an  outlawry,  then  5 
greater  exa£tnefs  is  neceffary.  For,  In  fuch  cafe,  after  th< 
feveral  writs  have  iffued  in  a  regular  number,  according  tc 
the  nature  of  the  refpeftive  crimes,  without  any  effeft,  th( 
offender  fhall  be  put  in  the  exigent  in  order  to  his  outlawry 
that  is,  he  ftiall  be  exaded,  proclaimed,  or  required  to  fur- 
render,  at  five  county  courts  s  and  if  he  be  returned  quints 
e^aBus,  and  does  not  appear  at  the  fifth  exadion  or  requifi 
tion,  then  he  Is  adjudged  to  be  outlawedy  or  put  out  of  th( 
proteftion  of  the  law  \  fo  that  he  is  Incapable  of  taking  th( 
benefit  of  it  In  any  refpeft,  either  by  bringing  adllons  a: 
ctherwife. 

The  punifliment,  for  outlawries  upon  indictm.ents  for  mil 
demefnors,  is  the  fame  as  for  outlawries  upon  civil  actions 
(of  which,  and  the  previous  procefs  by  writs  of  capias j  exig 
faciasy  and  proclamation^  we  fpoke  in  the  preceding  book  ^  ; 
viz.  forfeiture  of  goods  and  chattels.  But  an  outlawry  ii 
treafon  or  felony  amounts  to  a  convidion  and  attainder  of  th( 
offence  charged  in  the  indiament,  as  much  as  if  the  offende: 

«  See  Appeiifi.  §1.  -  c  See  VoU  III.  p.  283,  4« 

hac 
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had  been  found  guilty  by  his  country^  ( 1 ).  His  life  is  however 
llill  under  the  protedion  of  the  law,  as  hath  formerly  been 
oblerved^:  fo  that  though  anticntly  an  outlawed  felon  was  faid  [   320  ] 
to  have  caput  luplnum^  and  might  be  knocked  on  the  head  like 
a  wolf,  by  any  one  that  (hould  meet  him  ^  \  becaufe,  having 
renounced  all  law,  he  was  to  be  dealt  with  as  in  a  ftate  of 
nature,  when  everyone  that  fhould  find  him  might  flay  him  : 
yet  now,  to  avoid  fuch  inhumanity,  it  is  holden  that  no  man 
is  entitled  to  kill  him  wantonly  or  wilfully  ;  but  in  fo  doing 
is  guilty  of  murder^,  unlefs  it  happens  in  the  endeavour  to 
^.pprehend  him  ^.    For  any  per"fon  may  arrefl  an  outlav/  on  a 
criminal  profecution,  either  of  his  own  head,  or  by  writ  or 
warrant  of  capias  iitlagatum^  in  order  to  bring  him  to  execu- 
tion.    But  fuch  outlawry  may  be  frequently  reverfed  by  writ 
of  error  ;  the  proceedings  therein  being  (as  it  is  fit  they  fliould. 
be)  exceedingly  nice  and  circumilantial  -,  and,  if  any  fingle 
minute  point  be  omitted  or  mifcondufted,  the  whole  out- 
lawry is  illegal,  and  may  be  reverfed  :  upon  which  reverfal 
the  party  accufed  is  admitted  to  plead  to,  and  defend  himfelf 
againft,  the  indiilment. 

Thus  much  for  procefs  to  bring  in  the  offender  after  in- 
di£lment  found  ;  during  which  ftage  of  the  profecution  it  is, 
that  writs  of  certiGrarl facias  are  ufually  had,  though  they  may 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in- 
di£lment,  with  all  the  proceedings  thereon,  from  any  inferior 
court  of  criminal  jurifdlction  into  the  court  of  king's  bench  ; 
which  is  the  fovcreign  ordinary  court  of  jufcice  in  caufes  cri- 

d  2  Hal.  P.  C.    205.  g  I  Hal.  P.  C.  497. 


«  vSee  pag.  178.  h  Eraa<jn../b/.  125. 


^  .N;ir.  c.  4.  §  4.  Co.  Litt.  i  z' 


( I)  In  moft  cafes  now  in  which  a  perfon  convicted  by  a  verdi6l 
is  deprived  of  clergy,  a  perfon  outlawed  will  alfo  be  oulled  of  clergy, 
yet  fome  few  inllances  may  perhaps  flill  remain  where  a  perfon 
outlawed  will  have  clergy,  though  if  he  had  been  tried  for  the  fame 
offence,  he  would  have  been  capitally  convi6led.  See  Fofcr^  353. 
2  Leach.  Hawk,  481.     4  1\  R.  543. 

i)  d  2  minah 
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minal.  And  this  is  frequently  done  for  one  of  thefe  four  pur- 
pofes  ;  either,  i.  To  confider  and  determine  the  validity  oi 
appeals  or  indiftments  and  the  proceedings  thereon  -,  and  to 
quafh  or  confirm  them  as  there  is  caufe :  or,  2.  Where  it  is 
furmifed  that  a  partial  or  infufEcient  trial  will  probably  be  had 
in  the  court  below,  the  indi£iment  is  removed,  in  order  tc 
have  the  prifoner  or  defendant  tried  at  the  bar  of  the  court  oi 
king's  bench,  or  before  the  juftices  of  ntfi  prms  :  or,  3.  It  is 
fo  removed,  in  order  to  plead  the  king's  pardon  there  :  or^ 
4.  To  iflue  procefs  of  outlawry  againft  the  offender,  in  thofe 
^Zi  3  coufnties  or  places  where  the  procefs  of  the  inferior  j udges  will 
not  reach  him  ^  Such  writ  of  certiorari^  when  iffued  and 
delivered  to  the  inferior  court  for  removing  any  record  01 
other  proceeding,  as  well  upon  indlcfbment  as  otherwife,  fu- 
perfedes  the  jurifdiclion  of  fuch  inferior  court,  and  makes  all 
fubfequent  proceedings  therein  entirely  erroneous  and  illegal ; 
uniefs  the  court  of  king's  bench  remands  the  record  to  the 
court  below,  to  be  there  tried  and  determined.  A  certiorari 
may  be  granted  at  the  inftance  of  either  the  profecutor  or 
the  defendant ;  the  former  as  a  matter  of  right,  the  latter  as 
a  matter  of  difcretion  ;  and  therefore  it  is  feldom  granted 
to  remove  indidlments  from  the  juftices  of  gaol  delivery,  or 
after  iffue  joined  or  confefTion  of  the  faO:  in  any  of  the  courts 
"  below  ^. 

At  this  ftage  of  profecution  alfo  it  is,  that  indictments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequence  of 
a  writ  of  certiorari  be  certified  and  tranfmitted  into  the  court 
of  parliament,  or  into  that  of  the  lord  high  fteward  of  Great 
Britain;  and  that,  in  places  of  exclufive  jurifdi£tion,  as  the 
two  univerfities,  indi£lments  muft  be  delivered  (upon  chal- 
lenge  and  claim  of  cognizance)  to  the  courts  therein  efta- 
bliflied  by  charter,  and  confirmed  by  aft  of  parliament  to  be 
there  refpedively  tried  and  determined. 

^  a  HaL  P.  C.  210.  k  a  Hawk.  P.  C.  287.    4  Burr.  749. 
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CHAPTER    THE    TWENTY-FIFTH. 

OF  ARRAIGNMENT  and  it's 
INCIDENTS.       ■ 


T^7HEN  the  ofFender  either  appears  voluntarily  to  an 
^  ^  indifitment,  or  was  before  in  cuftody,  or  is  brought 
in  upon  criminal  procefs  to  anfwer  it  in  the  proper  court,  he 
is  immediately  to  be  arraigned  thereon  ;  which  is  the  fiftU 
ftage  of  criminal  profecution. 

To  arraign,  is  nothing  elfe  but  to  call  the  prifoner  to  the 
bar  of  the  court,  to  anfwer  the  matter  charged  upon  him  in 
the  indiclment  "^  ( i ) .  The  prifoner  is  to  be  called  to  the  bar 
by  his  name ;  and  it  is  laid  down  in  our  antient  books^,  that, 
though  under  an  indi£l:ment  of  the  higheft  nature,  he  muft 
be  brought  to  the  bar  without  irons,  or  any  manner  of 
fhackles  or  bonds;  unlefs  there  be  evident  danger  of  an 
efcape,  and  then  he  may  be  fecurcd  with  irons.  But  yet  in 
Layer's  cafe,  A.  B.  1723,  a  difference  was  taken  between 
the  time  of  arraignment,  and  the  time  of  trial ;  and  accord- 
ingly the  prifoner  ftood  at  the  bar  in  chains  during  the  time 
of  his  arraignment^  (2). 

*  a  Hal.  p.  C.  2r6.  yg.     3  inft.  34.     Kel.  10.      2   Hal- 

b   Braa    /.  3.  dc  coron.   c.  i8.  §  3.  P.  C.  219.     2  Hawk.  P.  C.  308. 

Miir.  f.  5./r^a  I.     §  54.     Fiet.  /.  i.         c  State  Trials.  VI.  230. 

f.  31.  §  1.      Brit.  c.  5.   Staundf.  P.  C. 


(i  )  This  word  in  Latin  (Lord  Hale  fays)  is  no  other  than  a  J 
rationan  ponere^  and  in  French  ad  reforiy  or  abbreviated  a  refn.  2  H. 
P.  C.  216. 

{2)  And  it  has  fince  been  held  that  the  court  has  no  authority 
to  order  the  irons  to  be  taken  off,  till  the  prifoner  has  pleaded,  and 
the  jury  are  charged  to  try  him.     Wait^f  Cafe,  L^ad,  34. 

i^d3  Wheh 
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When  he  is  brought  to  the  bar^  he  is  called  upon  by 
name  to  hold  up  his  hand  :  which,  though  it  may  feem  a 
trifling  circumftance,  yet  is  of  tliis  importance,  that  by  the 
holding  up  of  his  hand  conjlat  dc perfina^  and  he  owns  him- 
felf  to  be  of  that  name  by  which  he  is  called^.  However,  il 
is  not  an  indifpenfable  ceremony  \  for  being  calculated 
merely  for  the  purpofe  of  identifying  the  ptrfon,  any  othei 
acknov/legement  will  anfv/er  the  purpofe  as  well  :  therefore 
if  the  prifoner  obftinately  and  contemptuoufly  refufes  to  hole 
up  his  hand,  but  confeiles  he  is  theperfon  named,  it  is  fullj 
fiifficient  ^ 

Then  the  indi<3:mcnt  Is  to  be  read  to  him  diftinftly  in  th( 
Englifli  tongue,  (which  was  law,  even  while  ali  other  pro- 
ceedings were  in  Latin,)  that  he  may  fully  underftand  hi; 
charge.  After  which  it  is  to  be  demanded  of  him,  whethei 
he  be  guilty  of  the  crime  whereof  he  ftands  indifted,  or  no 
guilty.  By  the  old  common  law  the  acceiTory  could  not  be 
arraigned  till  the  principal  was  attainted,  unlefs  he  chofe  it 
for  he  might  waive  the  benefit  of  the  law  :  and  therefon 
principal  and  acceflbry  might,  and  may  ftill,  be  arraigned 
and  plead,  and  alfo  be  tried  together.  But  otherwife,  if  th^ 
principal  had  never  been  indi6ted  at  all,  and  flood  mute,  hac 
challenged  above  thirty-five  jurors  peremptorily,  had  claimec 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  diec 
before  attainder,  the  accelTory  In  any  of  thefe  cafes  could  no 
be  arraigned  :  for  non  conjlitit  whether  any  felony  was.  com- 
mitted or  no,  till  the  principal  was  attainted  ;  and  it  migh 
fo  happen  that  the  accefibry  fliould  be  convlfted  one  day,  anc 
the  principal  acquitted  the  next,  which  would  be  abfurd 
However,  this  abfurdlty  could  only  happen,  where  it  wa 
pofiible,  that  a  trial  of  the  principal  might  be  had,  fubfe- 
quent  to  that  of  the  acceflbry :  and  therefore  the  law  ftili  con 
tinues,  that  the  accefTory  fhall  not  be  tried,  fo  long  as  th( 
principal  remains  liable  to  be  tried  hereafter.  But  by  itatuti 
C  3H  ]   ^  ^^^*  ^*  9*  ^^  ^'^^  principal  be  once  convicted,  and  befoK 

d  anial.  p.  G.  219.  ^Raym.  40S. 

attaiinde 


Ch.  25.  Wrongs,  324 

attainder,  (that  is/  before  he  receives  judgment  of  death  or 
outlawrys)  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwife;  or  if  the  principal  (lands  mute,  or  challenges  per- 
emptorily above  the  legal  number  of  juiors,  fo  as  never  to  be 
convicted  at  all  ;  in  any  of  thefe  cafes,  in  which  no  fubfe- 
quent  trial  can  be  had  of  the  principal,  the  acceffory  maybe 
proceeded  againft,  as  if  the  principal  felon  had  been  attaint* 
«d  *,  for  there  is  no  dange.r  of  future  contradidion.  And  upon 
the  trial  of  the  acceffory,  as  vi^ell  after  as  before  the  convidion 
of  the  principal,  it  feems  to  be  the  better  opinion,  and 
founded  on  the  true  fpirit  of  juftice  ^  that  the  acceffory  is  at 
liberty  (if  he  can)  to  controvert  the  guilt  of  his  fuppofed 
principal,  and  to  prove  him  innocent  of  the  charge,  as  w^ell 
in  point  of  fact  as  in  point  of  law  (2*). 

When  a  criminal  is  arraigned,  he  cither  J^anJs  mute^  or 
ccnfejfcs  the  faft,  which  circumflances  we  may  call  incidents 
to  the  arraignment :  or  elfc  he  pleads  to  the  indidment,  which 
is  to  be  confidered  as  the  next  ftage  of  proceedings.  But^ 
firft,  let  us  obferve  thefe  incidents  to  the  arraignment,  of 
{landing  mute,  or  confeffion. 

T.  Regularly  a  prifoner  is  faid  to  ftand  mute,  when, 
beino- arraigned  fortreafon  or  felony,  he  either,  i.  Makes  no 
anfwer  at  all:  or,  2.  Anfwers  foreign  to  the  purpofe,  or 
with  fuch  matter  as  is  not  allowable  5  and  will  not  anfwer 
otherwife :  or,  3.  Upon  having  pleaded  not  guilty,  refufes 
to  put  himfelf  upon  the  country  s*.     If  he  fays  nothing,  the 

i  FoRer,  365,  b^c.  ?  2  Hal.  P.  C  316. 


(2^)  The  record  of  the  convidion  can  onlv  be  conclufive  be- 
tween the  parties  ;  and  the  perfon  indicted  as  acceffory  is  com. 
patent  to  prove  that  the  principal  was  not  guilty  of  the  charge, 
which  he  either  confeffed,  or  pleaded  guilty  to  ;  and  if  he  can 
prove  this  with  effedl,  he  himfelf  muft  be  acquitted;  fo  it  has 
been  decided  by  the  judges  at  the  Old  Bailey.  See  Sm:tl/s  cafe* 
Leach  27i' 
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court  ought  €i<  officio  to  impannel  a  jury  to  inquire  whether  he 
itand^  obftinately  mutej  or  whether  he  be  dumb  ex  vifttatione 
Dei.  If  the  latter  appears  to  be  the  cafe,  the  judges  of  the 
court  (who  are  to  be  of  counfel  for  the  prifoner,  and  to  fee 
that  he  hath  law  and  jufiice)  faall  proceed  to  the  trial,  and 
examine  all  points  as  if  he  had  pleaded  not  guilty  ^.  But 
whether  judgment  of  death  can  be  given  againft  fuch  a  pri- 
[  S^^S  ]  foner,  who  hath  never  pleaded,  and  can  fay  nothing  in  arreft 
of  judgment,  is  a  point  yet  undetermined  ^ 

If  he  be  found  to  be  obftinately  mute,  (which  a  prifoner 
hath  been  held  to  be,  that  hath  cut  out  his  own  tongue  ^,) 
then,  if  it  be  on  an  indiflment  of  high  treafon,  it  hath  long 
been  clearly  fettled,  that  (landing  mute  is  an  equivalent  to  a 
convidlion,  and  he  (liall  receive  the  fame  judgment  and  exe- 
cution ^  And  as  in  this  the  highefh  crime,  fo  alfo  in  the  loweit 
fpeeies  of  felony,  viz.  in  petit  larciny,  and  in  all  mifdemcf- 
iiors,  {landing  mute  hath  always  been  equivalent  to  convic- 
tion. But  upon  appeals  or  indictments  for  other  felonies,  or 
petit  treafon,  the  prifoner  v/as  not,  by  the  antient  law,  looked 
upon  as  convi£led,  fo  as  to  receive  judgment  for  the  felony; 
but  fliould,  for  his  obflinacy,  have  received  the  terrible  fen- 
tence  of  penance,  or  peine  (which,  as  will  appear  prefently, 
was  probably  nothing  more  than  a  corrupted  abbreviation  of 
prifone J  forte  et  dure. 

Before  this  was  pronounced  the  prifoner  had  not  only 
trina  admonitioy  but  alfo  a  refpite  of  a  few  hours,  and  the 
fentence  was  diilin£lly  read  to  him,  that  he  might  know  his 
danger"^:  and,  after  ail,  if  he  continued  obflinate,  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  clergy  al- 
•'fowed  him,  even  though  he  was  too  flubborn  to  pray  it  °. 
Thus  tender  was  the  law  of  infli£ling  this  dreadful  punlfh- 
ment :  but  if  no  other  means  could  prevail,  and  the  prifoner 
(when  charged  with  a  capital  felony)  continued  ftubbornly 
mute,  the  judgment  was  then  given  againft  him  without 

*  2  Hawk;  P  C.  327.  1  Hawk.  P  C.  ??a9.  2  Hal.  P.  C.  317. 

*  2  Hal.  P.  C.  317,  »  2  Hal.  P.  C.  320. 

^  3  Inft.  178.  ft  2  Hal.  P.  C.  321.  %  Hawk.  P.  C.  33^. 

any 
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any  diftinftion  of  fex  or  degree,  A  judgment,  which  was 
purpofely  ordained  to  be  exquifitely  fevere,  that  by  that  very 
means  it  might  rarely  be  put  in  execution  (3.) 

The  rack,  or  queftion,  to  extort  a  confeffion  from  criml- 
iials,  is  a  pra£lice  of  a  different  nature  :  this  having  been  only  [  ^'2,6  1 
ufed  to  compel  a  man  to  put  himfelf  upon  his  trial  ^  that  being 
a  fpecles  of  trial  in  itfelf.  And  the  trial  by  rack  is  utterly 
unknown  to  the  law  of  England ;  though  once  when 
the  dukes  of  Exeter  and  Suffolk^  and  other  minifters  of 
Flenry  VI.  had  laid  a  defign  to  introduce  the  civil  law  into 
this  kingdom  as  the  rule  of  government,  for  a  beginning 
thereof  they  erefted  a  rack  for  torture^  which  was  called  in 
derifion  the  duke  of  Exeter's  daughter,  and  ftill  remains  in 


(2)  Aulus  Gellius  with  more  truth  has  made  the  fame  chferva- 
tion  upon  the  cruel  law  of  the  Twelve  Tables  D^  InopB  delntore  Je* 
cando^  "  Eo  conJlUo  tanta  Immanitas  panjB  demi?uiaia  ej%  m  ad  earn 
unquam  perveniretiir  ;"  for  he  adds,  *^  diffcciirm  ejfe  aiifiqintus  nemi- 
nem  equuhm  neque  hgl  neque  audiu'i,^^  lib.  20.  c.  i„  But  with  refped: 
to  the  horrid  judgment  of  the  peine  forte  et  diire<,  the  profecutor 
and  the  court  could  exercife  no  difcretlon,  or  fnew  no  favour  to  a 
prifoner  who  flood  obftinately  mute.  And  in  the  legal  hi  (lory 
of  this  countiy  there  are  numerous  inilances  of  perfoas,  who  have 
had  refolution  and  patience  to  undergo  fo  terrible  a  death  in  or- 
der to  benefit  their  heirs,  by  preventing  a  forfeiture  of  their  eilates, 
which  would  have  been  the  confequence  of  a  convi^lion  by  a 
verdi6l. 

There  is  a  memorable  ilory  of  an  anceilor  of  an  antient  family  in 
the  north  of  England.  In  a  fit  of  jealoufy  he  killed  his  wife;  and 
put  to  death  his  children  who  were  at  home,  by  throwing  them 
from  the  battlements  of  his  caftle  i  and  proceeding  with  an  intent 
to  deflroy  his  only  remaining  child,  an  infant  nurfed  at  a  farm-houfe 
at  feme  diilance,  he  was  intercepted  by  a  ilorm  of  thunder  and 
iiglitning.  This  awakened  in  his  bread  the  compundlions  of 
conicience.  He  defifted  from  his  purpofe,  and  having  furrendered 
himfelf  to  juftice,  in  order  to  fee  Lire  his  ellates  to  this  child,  he 
had  the  refolution  to  die  under  the  dreadful  judgment  o^ peine  forte 
f^i  durs^ 

th€ 
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the  tower  of  London'^ :  where  it  was  occafionally  ufed  as  an 
engine  of  ftate,  not  of  law,  more  than  once  in  the  reign  of 
queen  Elizabeth  p.  But  when,  upon  the  affaffination  of  Vil- 
liers  duke  of  Buckingham  by  Felton,  it  was  propofed  in  the 
privy  council  to  put  the  ailaffin  to  the  rack,  in  order  to  difcover' 
his  accomplices -,  the  judges,  being  confulted,  declared  una- 
liimouily,  to  their  own  honour  and  the  honour  of  the  Englifh 
law,  that  no  fuch  proceeding  was  allov/able  by  the  laws  of 
England  ^.  It  feems  aflonifiiing  that  this  ufage,  of  admini- 
niftering  the  torture,  Oiould  be  faid  to  arife  from  a  tendernefs 
to  the  lives  of  men  :  and  yet  this  is  the  reafon  given  for  it's 
mtroaa6tion  in  the  civil  law,  and  it's  fubfequent  adoption  by 
the  French  and  other  foreign  nations^ :  viz.  becaufe  the  laws 
cannot  endure  that  any  man  would  die  upon  the  evidence  of 
a  falfe,  or  even  a  fingle  witnefs ;  and  therefore  contrived 
this  method  that  Innocence  (hould  manifeft  itfeif  by  a  ftout 
denial,  or  guilt  by  a  plain  confeiTion.  Thus  rating  a  man's 
virtue  by  the  hardinefs  of  his  conltitution,  and  his  guilt  by 
the  fenfibiiity  of  his  nerves  ! — Bat  there  needs  only  to  ftate 
accurately  %  in  order  mofh  effeftually  to  expofe,  this  inhu- 
man fpecies  of  mercy,  the  uncertainty  of  which,  as  a  teft 
and  criterion  of  truth,  was  long  ago  very  elegantly  pointed 
out  by  TuUy :  though  he  lived  in  a  ftate  wherein  it  was 
[  3^7  ]  ufual  to  torture  flaves  in  order  to  furnifli  evidence  :  "  iamefi^* 
fays  he,  '^  illci  tormsnta  guhernat  dolor ^  moderaitir  naiura  cu- 
<c  jufque  turn  animj  turn  corporis  ^  regit  quatfitor,  fie  Bit  libido^ 
««  corrumpit  Jpes^  irtfirmat  viettts  y  ttt  in  tot  rerum  angufiiif 
«  nihil  veriiati  loci  reliriquatur  ^" 

The  Engli{h  judgment  of  penance  for  ftanding  "  mute 
was  as  follows  :  that  the  prifoner  be  remanded  to  the  prlfon 

o  -z  InH:.  35.  *'  ^^'^  ^''^^^  ^^^  ^^^  mufcles  and  the  fen- 

P  Ban-.  Q2.  496.  "  fibility  of  tiie  nerves  of  an   iDnocent 

q  RuOiw.  Coll.  i.  63?.  "-  person  being  given,  it  is  required  10 

r  Cod,  I.  9.  /,  4^.  /.  8.  c^  t,  47.  /.  16.  ^*  find  the  degree  of  pain  necelfary  lo 

Fortefc/fiV  LL.  An^.  c  22.  *'  make  him  contef.  himfeif  guilty  of  a. 

s  The  marquis  Becc;iria  (cb.  16.)  in  "  given  cjiiiic;" 

an  exquifiie  p.ece  of  :aiUe!y,  bns  pro-  t    fro  Sulla.  28. 

poled  this  problem,  ^vilh  a  gravity  and  u  2  Hal,  P.  C.  319-   2  Hawk,  P.  C 
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from  whence  he  came  ;  and  put  into  a  low,  dark  chamber  5 
and  there  be  laid  on  ins  back,  on  the  bare  floor,  naked,  xm- 
lefs  where  decency  forbids ;  that  there  be  placed  upon  his 
body  as  great  a  weight  of  iron  as  he  could  bear,  and  more  ; 
that^he  have  no  fuftcnance,.  fave  only^  on  the  firft  day,  three 
morfels  of  the  word  bread  ,  and,  on  the  fecond  day,  three 
draughts  of  ftanding  v/ater,  that  ihould  be  neareft  to  the 
prifon  door  ;  and  in  this  fitualion  this  fhould  be  alternately 
his  daily  diet,  till  he  clied^  or  (as  antientiy  the  judgment  ran) 
////  be  anf%vered  ". 

It  hath  been  doubted  whether  this  punifhment  fubfiftei 
at  the  common  law  ^""j  or  was  introduced  in  confequence  of 
the  ftatute  Weilm.  i.  3  Edw.  L  c.  12.  ^  v/hich  feems  to  be 
the  bctf:er  opinion.  For  not  a  word  of  it  is  mentioned  in 
Glanvil  or  Bra£lon.  or  in  any  antient  author,  cafe,  or  record, 
(that  hath  yet  been  produced,)  previous  to  X^az  reign  of  Ed- 
ward 1. :  but  there  are  in  (lances  on  record  in  the  reigu  of 
Henry  III.  y,  where  perfons  accufed  of  felony,  and  ftanding 
mute,  were  tried  in  a  particular  manner,  by  two  fucceffivc 
juries,  and  convifted  ;  and  it  is  aflerted  by  the  judges" in 
8  Hen.  IV.  that,  by  the  common  law  before  the  itatute, 
ftanding,  mute  on  an  appeal  amounted  to  a  conviiStion  of  the 
felony  2.  This  itatute  of  Edward  1.  direcls  fuch  perfons 
"  as  will  not  put  themfelves  upon  inquefts  of  felonies  before  r  01Z  '\ 
*^  the  judges  at  the  fuit  of  the  king,  to  be  put  into  hard  and 
**  ftrong  prifon  (foknt  mys  en  la  prifone  fort  et  dure)  as  thofe 
^'  which  refufe  to  be  at  i^he  commion  law  of  the  land."  And, 
Immediately  after  this  ftatute,  the  form  of  the  judgment  ap- 
pears in  Fleta  and  Britton  to  have  been  only  a  very  ftrait  con- 
ftnement  in  prifon,  with  hardly  any  degree  of  fuftenance  • 
but  no  weight  is  direcied  to  be  laid  upon  the  body,  fo  as  to 
haften  the  death  of  the  miferabie  fufFerer :  and  indeed  any 

«   T^ritton,  c.    4.    &    22.  Flet.    .'.    i.          >'   V- nilyi\  on  2  Hal.  P.  0.  312. 

•34-  §  33*  ^   A i  common  Icij,  aiiant   U'  ftatute  de 

^^  z  Ii.lt    179.     2  IIjI.  p.  C.   322.      ">//.  I.  c.  iz.  fi  afcunyj}  eihc^.  appeal, 

2  HAvvk;  P.  C.  3K->«  eLiiJieJlrcmittc,  ill jcrra  couvicidt'  felony. 


X  Suundf,  i\  C.  149.     Bail-.  82.  (iM,'6  Hciu  IV.  z,) 
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furcharge  of  punlfhment  on  perfons  adjudged  to  penance,  fo 
as  to  fliorten  their  lives,  is  reckoned  by  Home  in  the  *  mirror 
as  a  fpecies  of  criminal  homicide.  It  alfo  clearly  appears,  by 
a  record  of  3 1  Edw.  ITI.  ^  that  the  prlfoner  might  then  poffi- 
bly  fubfift  for  forty  days  under  this  lingering  punifhment. 
I  fhould  therefore  imagine  that  the  praftice  of  loading  him 
with  weights,  or,  as  it  was  ufually  called,  prejjlng  him  to 
death,  was  gradually  introduced  betwen  31  Edw.  III.  and 
8  Hen.  IV.  at  which  laft  period  it  firft  appears  upon  our 
books  ^  ;  being  intended  as  a  fpecies  of  mercy  to  the  delin- 
quent, by  delivering  him  the  fooner  from  his  torment :  and 

^ence  I  .prefume  it  alfo  was,  that  the  duration  of  the  penance 
was  then  firfl  ^  altered  ;  and  inftead  of  continuing  till  he  an^ 

Jeered,  it  was  direded  to  continue  till  he  died,  which  mud 
very  foon  happen  under  an  enormous  preiTure. 

The  uncertainty  of  it's  original,  the  doubts  that  were 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory 
(for  it  was  rarely  carried  into  praftice)  to  the  humanity  of 
the  laws  of  England,  all  concurred  to  require  a  legiflative 
abolition  of  this  cruel  procefs,  and  a  reftitution  of  the  antient 
common  law ;  whereby  the  ftandhig  mute  In  felony,  as  well 
as  ia  treafon  and  in  trefpafs,  amounted  to  a  confeflion  of  the 
charge.  Or,  if  the  corruption  of  the  blood  and  the  confe- 
quent  efcheat  in  felony  had  been  removed,  the  judgment  of 
psine  forte  et  dure  might  perhaps  have  ftill  innocently  re- 
f  '?29  ]  i'^^^^iied,  as  a  monument  of  the  favage  rapacity  with  which 
the  lordly  tyrants  of  fecdal  antiquity  hunted  after  efcheats 
and  forfeitures ;  fi nee  no  one  vv^ould  ever  have  been  tempted 
to  undergo  fuch  a  horrid  alternative.  For  the  law  was^ 
that  by  (landing  mute,  and  fuffering  this  heavy  penance, 
the  judgment,  and  of  courfe  the  corruption  of  the  blood 
and  efcheat  of  the  lands,  were  faved  in  felony  and  petit 
treafon,  though  not  the  forfeiture  of  the  goods  \  and  there- 

*  rh.  I.  ^  9«  ^  Et  Juil  dii,  que.    le  coniraire  avcU 

^6Rym.  T3.  eftre  fait  dev ant  ees  heurs,     {Ibid.  7.,) 

c  Ytarb.  8  Hen.  iV.  i. 

fore 
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fore  this  lingering  punifliment  was  probably  introduced^  in 
order  to  extort  a  plea  :  without  which  it  was  held  that  no 
judgment  of  death  could  be  given,  and  fo  the  lord  loft  his 
efcheat.  But  in  high  treafon,  as  (landing  mute  is  equiva- 
lent to  a  conviftion,  the  fame  judgment,  the  fame  corrup- 
tion of  blood,  and  the  fame  forfeitures  always  attended  it,  as 
in  other  cafes  of  convi£lion^.  And  very  lately,  to  the  ho- 
nour of  our  laws,  it  hath  been  enabled  by  (latute  i  %  Geo.  IIL 
c,  ao«  that  every  perfon  who,  being  arraigned  for  felony 
and  piracy,  fhall  ftand  mute  or  not  anfwer  directly  to  the 
offence,  fliall  be  convifted  of  the  fame ;  and  the  fame 
judgment  and  execution  (with  all  their  confequences  in 
every  refpe£l)  fliall  be  thereupon  awarded,  as  if  the  perfou 
had  been  convldted  by  verdi£l  or  confefTion  of  the  crime  (4)^ 
And  thus  much  for  the  deinefnor  of  a  prifoner  upon  his 
arraignment,  by  (landing  mute;  which  now,  in  all  cafes, 
amounts  to  a  conflru£live  confeffion- 

II.  The  other  incident  to  arraignments,  exclufive  of  the 
plea,  is  the  prifoner's  a£lual  confejjlon  of  the  indidlment. 
Upon  a  fimple  and  plain  confeflion,  the  court  hath  nothing 
to  do  but  to  award  judgment  :  but  it  is  ufually  very  back- 
ward in  receiving  and  recording  fuch  confefTion,  out  of  teii- 

e  2  Hawk.  p.  C,  331. 


(4)  Two  inflances  have  occurred  fince  the  pafUng  of  this  flatute, 
of  perfons  who  refufed  to  plead,  and  who  in  confeqiience  were 
condemned  and  executed.  One  was  at  the  Old  Bailey,  for  murder, 
in  1777;  the  other  v/as  for  burglary,  at  the  fummer  affifes  at  Wells, 
in  1792.  It  might  perhaps  have  been  a  greater  improvement  of 
the  law,  if  the  prifoner's  filence  had  been  confidered  a  plea  of  not 
guilty,  rather  than  a  confeflion.  For  it  would  operate  more 
powerfully  as  an  example,  and  be  more  fatisfa6lory  to  the  minds 
of  the  pubhc,  if  the  prifoner  fhould  fufFer  death  after  a  public 
manifeflation  of  his  guilt  by  evidence,  than  that  he  fhould  be 
ordered  for  execution  only  from  the  prefumption  which  arifes  from 
kig  obfcinate  filence. 

derne&; 
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dernefs  to  the  life  of  the  fubjeft  ;    and  will  generally  advlfe 
the  prifoner  to  retra£l  it,  and  plead  to  the  indidlment^. 

But  there  is  another  fpecies  of  confeffion,  v/liich  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated 
kind,  which  is  called  appro%K7nent,  And  that  is  when  a  per- 
£  33^  J  •oi^>  indifted  of  treafon  or  felony,  and  arraigned  for  the  fame, 
doth  confefs  the  fact  before  plea  pleaded  \  and  appeals  or  ac- 
cufes  others,  his  accomplices,  in  the  fame  crime,  in  order  to 
obtain  his  pardon.  In  this  cafe  he  is  called  an  approver  or 
prover,  probatory  and  the  party  appealed  or  accufed  is  called 
t\\Q  appellee.  Such  approvement  can  only  be  in  capital  of- 
fences ;  and  it  is,  as  it  were,  equivalent  to  an  indiclment? 
iincethe  appellee  is  equally  called  upon  to  anfwer  it :  and  if 
he  hath  no  reafonable  and  legal  exceptions  to  make  to  the 
perfon  of  the  approver,  which  indeed  are  very  numerous,  he 
muft  put  himfelf  upon  his  trial,  either  by  battle,  or  by  the 
country ;  and,  if  vanquifhed  or  found  guilty,  muft  fuffer 
the  judgment  of  the  law,  and  the  approver  fhall  have  his 
pardon  ex  dehito  jiifiitiae.  On  the  other  hand,  if  the  appel- 
lee be  conqueror,  or  acquitted  by  the  jury,  the  approver 
{hall  receive  judgment  to  be  hanged,  upon  his  own  confeflion 
of  the  indiftment  -,  for  the  condition  of  his  pardon  has  failed, 
vi^»  the  conviftion  of  fome  other  perfon,  and  therefore  his 
convlftion  remains  abfolute* 

But  it  is  purely  in  the  difcretion  of  the  court  to  permit 
the  approver  thus  to  appeal,  or  not :  and,  in  faft,  this  courfe 
of  admitting  approvements  hath  been  long  difufed  :  for  the 
truth  was,  as  fir  Matthew  Hale  obferves,  that  more  mif- 
chief  hath  arifen  to  good  men  by  thefe  kind  of  approve- 
ments, upon  falfe  and  malicious  accufations  of  defperate 
villains,  than  benefit  to  the  public  by  the  difcovery  and  con- 
viftion  of  real  offenders.  And  therefore,  in  the  times  when 
fuch.  appeals  were  more  frequently  admitted,  great  ftriftnefs 

^  a  Hal.  R  C.  225. 
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and  nicety  Vv^ere  held  therein^:  though,  fince  their  dlfconti- 
nusncc,  thfe  dofl:rine  of  approvements  is  become  a  matter  ot 
more  curioOty  than   ufe.     I  fhall  only  obferve,   that  all  the 
good,  whatever  it  be^  that  can  be  expefted  from  this  method 
of  approvement  is  fully  provided  for  in  the  cafes  of  coining, 
robbery,  burglary,  houfe-breakihg,  horfe-ftealing,  and  iar- 
ciny  to  the  value  of  five  finllings  from  (liops,  vrarehoufesi 
llables,  and  coach-houfes,  by  ftatutes  4  &  5  W.  &  M.  c.  8. 
6  &  7  W.  III.  c.  17-   ID  &  11  Vf.  III.  c.  23.  and  5  Ann.  [  33^ 
c.  31,  which  enaci,  that  if  any  fuch  offender,  being  out  of 
prifon,  fliall  difcover  two  or  more  perfons,  who  have  com- 
mitted the  like  oiFences,  fo  as  they  may  be  convi£led  thereof; 
he  fliall  in  cafe  of  burglary  or  houfe -breaking  receive  a  reward 
of  40/.  and  in  general  be  entitled  to  a  pardon  of  all  capital 
offences,  excepting  only  murder  and  treafon  ;  and  of  them 
alfo  in  the  cafe  of  coining  ^'.     And  if  any  fuch  perfon,  having 
feloniouily  flolefi  any  lead,  iron,  or  other  metal,  fhall  dif~ 
cover  and  convid  two  offenders  of  having  illegally  bought 
or  received  the  fame,  he  fliall  by  virtue  of  llatute  29  Geo..  IL 
c.  30.  be  pardoned  for  all  fuch  felonies  committed  before 
fuch  difcovery  (5) .    It  hath  alfo  been  ufual  for  the  juftices  of 
the   peace,  by  whom  any  perfons  charged  with  felony  are 
committed  to  gaol,  to  admit  fome  one  of  their  accomplices 
to  become  a  witnefs  (or,  as  it  is  generally  termed,  king's 
evidence)  againft  his  fellows ;  upon  an  implied  confidence^ 
which  the  judges  of  gaol  delivery  have  ufually  countenanced 
and  adopted,  that  if  fuch  accomplice  makes  a  full  and  com- 
plete  difcovery  of  that  and  of  all  other  felonies  to  which  he 

s  2  Hal.  P.  Cob.  29.    z  Hawk.  P.  C.     fences  ag^ainft  the  coinage  a6l  of   15 
>     ^  Geo  IL  c.  28.  txtcMidsonly  ioaW  fuck 

^  The   pardon,    P^    aifcovering    of-     offences. 


(5)  The  perfons  defcribed  in  the  above  ftatutes,  and  alfo  thofe 
perfons  to  whom  the  king,  by  fpecial  proclamation  in  the  gazette 
or  otherwife,  has  promifed  his  pardon,  lord  Mansfield  fays  have  a 
right  to  a  pardon.     Co'UJp,  334* 
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is  examined  by  the  magiftratCj  and  afterwards  gives  his  evi- 
dence v^ithout  prevarication  or  fraud,  he  fhall  not  himfelf  be 
profecuted  for  that  or  any  other  previous  offence  of  the  fame 
degree  ^  (6). 

^  The  King  ♦y.  Ruddj  Mich.  16  Geo.  III.  on  a  cafe  referved  from  the  Old 
Baiky,  0£t.  171 S' 


(6)  In  the  cafe  of  Mrs.  Rudd,  in  which  this  fubje£l  is  clearly 
and  ably  explained  by  lord  Mansfield,  and  again  by  Mr.  J.  Afton, 
in  delivering  the  opinion  of  all  the  judges,  (  Cowp,  33l» )  it  is-  laid 
down  that  no  authority  is  given  to  a  jullice  of  peace  to  pardon  au 
offender,  and  to  tell  him  he  ihall  be  a  witnefs  at  all  events  againft 
others.  But  where  the  evidence  appears  infufiicient  to  convid  two 
or  more  without  the  teflimony  of  one  of  them,  the  magiftrate  may 
encourage  a  hope  that  he,  wlio  will  behave  fairly  and  difclofe  the 
whole  truth  and  bring  the  others  to  jullice,  (hall  himfelf  efcape 
punifliment.  But  this  difcretionary  power  exercifed  by  the  juftice* 
of  peace  is  founded  in  pradice  only,  and  cannot  controul  the  autho- 
rity of  the  court  of  gaol  dehvery,  and  exempt  at  all  events  the 
accomplice  from  being  profecuted.  A  motion  is  always  made  to 
the  judge  for  leave  to  admit  an  accomplice  to  be  a  witnefs,  and 
luilefs  he  (liould  fee  fomc  particular  reafon  for  a  contrary  condu^l, 
he  will  prefer  the  one  to  whom  this  encouragement  has  been  riven 
by  the  jullice  of  peace.  This  admiffion  to  be  a  witnefs  amounts  to 
a  promife  of  a  recommendation  to  mercy,  upon  condition  that  the 
accomphce  makes  a  full  and  fair  difclofure  of  all  the  circumllances 
of  the  crime  for  which  the  other  prifoners  are  tried,  and  in  which 
he  has  been  concerned  in  concert  with  them.  Upon  failure  on  his 
part  with  this  condition,  he  forfeits  all  claim  to  protection.  And 
upon  a  trial  fome  years  ago  at  York,  before  Mr.  J.  Bulier,  the 
accomplice,  who  was  admitted  a  witnefs,  denied  in  his  evidence  all 
that  he  had  before  confeiTed,  upon  which  the  prifoner  was  acquitted ; 
but  the  judge  ordered  an  indictment  to  be  preferred  arainll  this 
accomphce  for  the  fame  crim.e,  and  Tjpon  his  previous  confeiTion, 
and  other  circumllances,  he  was  convidled  and  executed.  And  if 
the  jury  were  fatisfied  with  his  guilt,  there  can  be  no  quellion  with 
regard  both  to  the  law  and  juftice  of  the  cafe, 
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The  learned  coihmentator  fays,  that  the  accomplice  thus  admitted 
a  witnefs,  fhall  not  afterwards  be  profecuted  for  that  or  any  other 
previous  offence  of  the  fame  degree.    Mrs.  Rudd's  (iafe  does  not  war- 
rant  the  extent  of  that  pofition,  for  the  decifion  of  that  cafe,  and 
what  is  advanced  by  Mr.  J.  Afton,  (Co'wp.  341.)  and  as  the 
editor  conceives  the  reafon  and  principles  of  this  doarine,  will  not 
extend  the  claim  of  the  witnefs  to  mercy  beyond  thofe  offences  iji 
which  he  has  been  conneded  with  the  prifoners,  and  concerning 
which  he  has  previoufly  undergone  an  examination.     And  with 
regard  to  thefe  crimes  he  may  be  crofs^xamined  by  the  counfel  for 
the  pnfoner,  but  of  courfe  he  may  refufe  to  criminate  himfelf  of 
•other  charges,    againft  which  that  profecution   affords  him  no 
protection. 

The  evidence  and  information  of  4n  accomplice  taken  according 
to  the  ftatutes  I  &  2  Ph.  &  M.  c.  13.  &  ^  &3  Ph.& m.  c=  io.  may 
be  read  againft  a  prifoner,  upon  proof  of  the  death  of  the  accom' 
plice;  but  It  can  have  no  effed,  unlefs  it  is  corroborated  in  the 
lanK  manner  as  his  living  teftimony.     We^eer't  cafe.  Uach  14." 
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CHAPTER    THE    TWENTY-SIXTH 


or  PLEA,  AND  ISSUE- 


w^ 


E  are  now  to  confider  the  plea  of  the  prlfoner,  or 
defenfive  matter  alleged  by  him  on  his  arr^algnment, 
if  he  does  not  confefs,  or  (land  mute.  This  is  either,  i.  A 
plea  to  the  jarlfdiaion ;  2.  A  demurrer  •,  3.  A  plea  in  abate- 
ment ;  4.  A  fpecial  plea  in  bar  •,  or,  5.  The  general  iffue. 

Formerly  there  was  another  plea,  now  abrogated,  that 
of  fanBuary  ;  which  is  however  necefTary  to  be  lightly  touch- 
ed upon,  as  it  may  give  fome  light  to  many  parts  of  our  an- 
tient  law:  it  being  introduced  and  continued  during  the  fu- 
perftitlous  veneration  that  was  paid  to  confecrated  ground 
in  the  times  of  popery.    Flrft  then,  it  is  to  be  obferved,  that 
if  a  perfon  accufed  of  any  crime   (except  treafon,  wherein 
the  crown,  and   facrllege,  wherein  the  church,    was   toe 
nearly  concerned)  had  fled  to  any  church,  or  church-yard; 
and  within  forty  days  after  went  in  fackcloth  and  confeffed 
himfelf  guilty  before  the  coroner,  and  declared  all  the  parti- 
cular circumftances  of  the  offence  ;  and  thereupon  took  th( 
oath  in  that  cafe  provided,  viz.  that  he  abjured  the  realm 
and  would  depart  from  thence  forthwith,  at  the  port  tha 
ihould  be   afligned   him,  and  would  never  return  withou 
leave  from  the  king-,  he  by  this  means  faved  his  life,  if  h 
obferved  the  conditions  of  the  oath,  by  going  with  a  crofs  h 
[  333  ]  his  hand,  and  with  all  convenient  fpeed,  to  the  port  affigned 
and  embarking.     For  if,  during  this  forty  days  privilege  0 
fanauary,  or  in  \m  ro«d  to  th^  fea-fide,  he  was  apprehende 
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and  arraigned  In  any  court,  for  this  felony,  he  might  plead 
the  privilege  of  fanauary,  and  had  a  riglit  to  be  remanded, 
if  taken  out  againft  his  will  \  But  bf  this  abjuration  his 
blood  was  attainted,  and  he  forfeited  all  his  goods  and  chat^ 
tch^.  The  immunity  of  thefe  privileged  plaees  was  very 
nnich  abridged  by  the  ftatutes  ^7 Hen.  .VIII.  c.  19.  and 
32  Hen.  VIII.  c.  12.  And  now,  by  the  aatute  21  Jac.  L 
c.  28.  all  privilege  of  fanftuary,  and  abjuration  confequent 
thereupon,  is  utterly  taken  away  and  abolifaed. 

Formerly  alfo  the  benefit  of  clergy  ufed  to  be  pleaded 
before  trial  or  conviaion,  and  was  called  a  declinatory  plea ; 
which  was  the  name  alfo  given  to  that  of  fanftuary^  But^ 
as  the  prifoner  upon  a  trial  has  a  chance  to  be  acquitted, 
:\nL\  totally  difcharged  ;  and,  if  convided  of  a  clergyable, 
felony,  Is  entitled  equally  to  his  clergy  after  as  before""  con- 
viclion  ;  this  courfe  is  extremely  difulvantageous :  and  there- 
fore the  benefit  of  clergy  is  now  very  rarely  pleaded;  but 
if  fiund  requlfite,  is  prayed  by  the  convld  before  judgment 
is  paired  upon  him. 

I  PROCEED,  therefore,  to  the  ^i\^Q  fpecles  of  pleas,  beix)re" 
mentioned. 

L  A  PLEA  to  th^jmijdiP/wn,  is  where  an  Indiclment  Is 
taken  before  a  court,  that  hath  no  cognizance  of  the  offence  ; 
as  if  a  man  be  indifled  for  a  rape  at  the  fherifF's  tourn,  or 
for  treafon  at  the  quarter  feffions  :  in  thefe,  or  fimilar  cafes, 
he  may  except  to  the  jurifdiaion  cf  the  court,  without  an- 
fwering  at  all  to  the  crime  alle2;ed '^. 

II.  A  DEMURRER  to  the  indlftment.     This  Is  Incident  to 
criminal  cafes,  as  v/ell  as  civil,  when  the  faft  as  alleo-ed  is 
allowed  to  be  true,  but  the  prifoner  joins  ifllie  upon^'fome  r  o^.  ^ 
point  of  law  in  the  indiclment,  by  which  he  infills  that  the 
fad,  as  ilated,  is  no  felony,  treafon,  or  whatever  the  crime 

»  MiiT.  c.  T.  §   13.    2  H3'<vk,    P.  C,  r,S-  c  .   Hal.  p.  C    2^6 

^  2  Ha^*k.  P,  C,  52.  ,  u-^^  ^.^^ 
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is  alleged  to  be.  Thus,  for  mftance,  if  a  man  be  indifted 
for  felonioujly  dealing  a  greyhound  \  which  is  an  animal  iu 
%vhich  no  valuable  property  can  be  had,  and  therefore  it  is 
not  felony,  but  only  a  civil  trefpafs,  to  fteal  it :  in  this  cafe 
the  party  indiaed  may  demur  to  the  indiclment  j  denying  it 
to  be  felony,  though  he  confefles  the  aft  of  taking  it.  Some 
have  held  %  that  if,  on  demurrer,  the  point  of  law  be  ad- 
judged agalnjl  the  prifoner,  he  fliall  have  judgment  and  exe- 
cution, as  if  cobviaed  by  verdia.  But  this  is  denied  by 
others  %  who  hold,  that  in  fuch  cafe  he  (hall  be  dlreaed 
and  received  to  plead  the  general  iffue,  not  guilty,  after  a 
demurrer  determined  againft  him.  Which  appears  the  more 
reafonable,  becaule  it  is  clear,  that  if  the  prifoner  freely  dif- 
covers  the  faa  in  court,  and  refers  it  to  the  opinion  of  the 
court,  whether  it  be  felony  or  no  •,  and  upon  the  faa  thus 
iliewn  it  appears  to  be  felony  ;  the  court  will  not  record  the 
confeffion,  but  admit  him  afterwards  to  plead  not  guilty  s^. 
And  this  feems  to  be  a  cafe  of  the  fame  nature,  being  for 
the  moil  part  a  miRake  In  point  of  law,  and  in  the  conduft 
of  his  pleading  •,  and,  though  a  man  by  mifpleading  may  in 
fome  cafes  lofe  his  property,  yet  the  law  will  not  fiifFer  him 
by  fuch  niceties  to  lofe  his  life.  However,  upon  this  doubt, 
demurrers  to  indiaments  are  feldom  ufed :  fmce  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty  ;  or  after^ 
tvards  in  arreft  of  judgment,  when  the  verdia  has  eftablifhcd 
the  faa. 

III.  A  PLEA  in  abatement  is  principally  for  a  mlfnofmer,  a 
wrong  name,  or  a  falfe  addition  to  the  prifoner.  As,  if 
James  Allen,  gentleman,  is  indiaed  by  the  name  of  John 
Allen,  efyulre,  he  may  plead  that  he  has  the  name  of  James, 
and  not  of  John  •,  and  that  he  is  a  gentleman,  and  not  an 
efqulre.  And,  if  either  faa  is  found  by  a  jury,  then  the 
C  335  1  Indiament  fliall  be  abated,  as  writs  or  declarations  may  be 
'  in  civil  aaions ;  of  which  we  fpoke  at  large  in  the  precedmg 
^.     But,  ill  the  end,  there  Is  little  advantage  accruing 
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to  the  prifoner  by  means  of  thefe  dilatory  picas  ;  bepaufe,  if 
the  exception  be  allowed,  a  new  bill  of  indiament  may  be 
framed,  according  to  what  the  prifoner  in  his  plea  avers  to  be 
his  true  name  and  addition.  For  it  is  a  rule,  upon  all  pleas 
In  abatement,  that  he,  who  takes  advantage  of  a  flaw,  muft 
at  the  fame  time  ftew  how  it  may  be  amended.  Let  uS 
therefore  next  confider  a  more  fubftantlal  kind  of  plea,  W?. 

•  i-I*  ^^^*^"^  P'^^^  *"  ^'"''  ""'Jiich  go  to  the  merits  of  the 
mdiament,  and  give  a  reafon  -^hy  the  prifoner  ought  not  to 
anfwer  it  at  all,  nor  put  himfelf  upon  his  trial  for  the  crime 
alleged.  Thefe  are  of  four  kinds :  a  former  acquittal,  a  for- 
mer convidion,  a  former  attainder,  or  a  pardon.  There  are 
many  other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal ' ; 
but  thefe  are  applicable  to  both  appeals  and  indiaments. 

i._  First,  the  plea  oi  autrefoHs  acquit,  or  a  former  acquit- 
tal, is  grounded  on  this  miiverfal  maxim  of  the  common  law 
of  England,  that  no  man  is  to  be  brought  into  jeopardy  of 
his  hfc,  more  than  once,  for  the  fame  offence.     And  hence 
It  IS  allowed  as  a  confequence,    that  when  a  man  is  once 
fairly  found  not  guilty  upon  any  indidment,  or  other  profe- 
cution,  before  any  court  having  competent  jurlfdiaion  of 
the  offence  J,  he  may  plead  fuch  acquittal  in  bar  of  any  fub- 
iequent  accufation  for  the  fame  crime.  Therefore  an  acquit- 
tal on  an  appeal  is  a  good  bar  to  an  indiament  on  the  fame 
offence.     And  fo  alfo  was  an  acquittal  on  an  indiament  a 
good  bar  to  an  appeal,  by  the  common  law  ^  :  and  therefore, 
m  favour  of  appeals,  a  general  pradice  was  introduced,  not 
to  try  any  perfon  on  an  indidment  of  homicide,  till  after  the 
year  and  day,  within  which  appeals  may  be  brought,  were 
pafl ;  by  which  time  it  often  happened  that  the  witneffes 
died,  or  the  whole  was  forgotten.     To  remedy  which  in- 
convenience,  theflatute  3  Hen.  VII.  c.  i.  enaas,  that  in- 
diamcnts  fhall  be  proceeded  on,  immediately,  at  the  king's 
fuit,  for  the  death  of  a  man,  without  waiting  for  bringing  [  335  ] 
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an  appeal :  and  the  plea  of  antrefoits  acquit  on  an   indift- 
nicnt,  (hall  be  no  bar  to  the  profecutuig  of  any  appeal. 

2.  Secondly,  the  plea  of  antrefoits   conviB,  or  a  former 
conviaion  for  the  fame  identical   crime,  though  no  judg- 
ment was  ever  given,  or  perhaps  will  be,  (being  fufpended 
by  the  benefit  of  clergy  or  other  caufes,")  is  a  good  plea  in  bar 
to  an  indidment.     And  this  depends  upon  the  fa^^e  princi- 
ple as  the  former,  that  no  man  ought  to  be  twice  brought  in 
danger  of  his  life  for  one  and  the  fame  crime'.  Hereupon  it 
has  been  held,  that  a  conviaion  of  manflaughter,  on  an  ap- 
peal or  an  indiament,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indiament,  of  murder ;  for  the  faa  profe- 
cuted  is  the  fame  in  both,  though  the  offences  differ  in  co- 
louring and  in  degree.     It  is  to  be  obferved,  that  the  pleas 
of  antrefoits  acquit  and  antrefoits  convicl,  or  a  former  acquittal, 
and  former  conviaion,  mull  be  upon  a  profecution  for  the 
fame  identical  aa  and  crime.     But  the  cafe  is  otherwife,  in 

<i.  Thirdly,  the  plea  of  antrefoits  attai/it,  or  a  former 
attainder  ;  which  is  a  good  plea  in  bar,  whether  it  be  for  the 
{\ime  or  anv  other  felony.     For  wherever  a  man  is  attainted 
of  felony, 'by  judgment  of  death  either  upon  a  verdia  or 
confeffion,  by   outlawry,  or  heretofore  by  abjuration  •,  and 
whether  upon   an  appeal  or  an   indiament ;  he  may  plead 
fuch  attainder  in  bar  to  any  fubfcquent  indiament  or  appeal, 
for  the  fame   or  for  any  other  felony  ">.     And  this  becaufc, 
generally,  fuch   pvoceediiig  on  a  fecond  profecution  cannot 
be  to  any  purpofe  :  fcr  the  prifoner  is  dead  in  law  by  the  firft 
attainder,  his  blood  is  already  corrupted,  and  he  hath  for- 
feited all   that  he  had  :  fo  that  it  is  abfurd  and  fupevfluous 
to  endeavour  to  attaint  him  a  fecond  time.     But  to  tins  ge- 
neral rule,  however,  as  to  all  others,  tlicre  arc  lome  excep- 
tions ;  wherein,  cefjiinte   ratione,  cr/Jiit  et    ipja   hx.     As,   I. 
Where  the  former  attainder  is  reveifcd  for  error,  for  tnen  it 
3  is  the  f;ime  as  if  it  had  never  been.     And  the  fame  reafon 

»2lLr.v!c.P.  C.  -7.  "  '^'"'''-  ^''-  ,, 
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holds,  where  tie  attainder  is  reverfed  by  parliament,  or  the 
judgment  vacated  by  the  king's  pardon,  with  regard  to  felo- 
nies committed  afterwards.  2.  Where  the  attainder  was 
upon  indiftment,  fuch' attainder  is  no  bar  to  an  appeal :  for 
the  prior  fentencc  Is  pardonable  by  the  king  ^  and  If  that 
might  be  pleaded  hi  bar  of  the  appeal,  the  king  might  in  the 
end  defeat  the  fuit  of  the  fubjeft,  by  fufFering  the  prior  fen- 
tence  to  ftop  the  profecution  of  a  fecond,  and  then,  when 
the  time  of  appealing  is  elapfed,  granting  the  delinquent  a 
pardon.  3.  An  attainder  in  felony  is  no  bar  to  an  india- 
ment  of  treafon  :  becaufe  not  only  the  judgment  and  man- 
ner of  death  are  different,  but  the  forfeiture  is  more  exten- 
five,  and  the  land  goes  to  different  perfons.  4.  Where  a  per- 
fon  attainted  of  one  felony,  is  afterwards  indided  as  princi- 
pal in  another,  to  which  there  are  alfo  acceffories,  profecuted 
at  the  fame  time  ^  in  this  cafe  It  is  held,  that  the  plea  qf  autre^ 
foiis  attaint  is  no  bar,  but  he  fliall  be  compelled  to  take  his 
trial,  for  the  i^^kc  of  pubhc  jultice  :  becaufe  the  acceffories  to 
fuch  fecond  felony  cannot  be  convided  till  after  the  convic* 
tion  of  the  principal".  And  from  thefe  inftances  we  may 
colled  that  the  plea  of  autrefoits  attaint  Is  never  goad,  but 
when  a  fecond  trial  would  be  quite  fuperfluous  °e 

4.  Last|.y,  a  pardon  may  be  pleaded  In  bar ;  as  at  once 
deftroying  the  end  and  purpofe  of  the  iudiament,  by  remit- 
ting that  punidiment,  which  the  profecution  is  calculated  to 
inflia.  There  is  one  advantage  that  attends  pleading  a 
pardon  in  bar,  or  in  arreft  of  judgment,  before  fentence  is 
paft ;  which  gives  it  ^by  much  the  preference  to  pleading  it 
after  fentence  or  attainder.  This  is,  that  by  flopping  th€ 
judgment  it  ftops  the  attainder,  and  prevents  the  corruption 
of  the  blood :  which,  when  once  corrupted  by  attainder, 
cannot  afterwards  be  reftored,  otherwife  than  by  aft  of  par- 
liament. But,  as  the  title  of  pardons  is  applicable  to  other 
ftages  of  profecution  ;  and  they  have  their  refpeftive  force 
and  efhcacy,  as  well  after  as  before  convldion,  outlawry,  or 
iUtainder  ;  I  fliall  therefore  referve  the  more  minute  confi-  [  338  ] 

«  Ppph.  J07.  P  Siaund.  P.C.  IP7. 
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deration  of  them,  till  I  have  gone  through  every  other  title 
except  only  that  of  execution. 

Before  I  conclude  this  head  of  fpecial  pleas  in  bar,  ife 
will  be  neceflary  once  more  to  obferve  j  that,  though  in  civil 
aftions  when  a  man  has  his  eleftion  what  plea  in  bar  to 
rnake,  he  is  concluded  by  that  plea,  and  cannot  refort  to  an- 
other if  that  be  determined  againft  him  5  (as  if,  on  an  aflion 
of  debt,  the  defendant  pleads  a  general  releafe,  and  no  fuch 
rcleafe  can  be  proved,  he  cannot  afterwards  plead  the  general 
iflue,  nil  debety  as  he  might  at  firft :  for  he  has  made  his  elec- 
tion what  plea  to  abide  by,  and  it  was  his  own  folly  to  choofe 
a  rotten  defence  j)  though,  I  fay,  this  ftridnefs  is  obferved  in 
civil  adlions,  quia  intereji  retpublica  ut  fit  finis  liiium  :  yet  in 
criminal  profecutions  in  favorem  vitaey  as  well  upon  appeal 
as  indidtment,  when  a  prifoner's  plea  in  bar  is  found  againft 
him  upon  iflue  tried  by  a  jury,  or  adjudged  againft  him  in 
point  of  law  by  the  court ;  ftill  he  (hall  not  be  concluded  or 
convi6led  thereon,  but  fhall  have  judgment  oirefpondeat  oufiery 
and  may  plead  over  to  the  felony  the  general  iflue,  not  guiltyP. 
For  the  law  allows  many  pleas,  by  which  a  prifoner  may 
efcape  death  •,  but  only  one  plea,  in  confequence  whereof  it 
can  be  infiifted  \  viz-  on  the  general  iflue,  after  an  impartial 
examination  and  decifion  of  the  fa£l,  by  the  unanimous  ver- 
dift  of  a  jury,   (i*)  It  remains  therefore  that  I  confider, 

V.  The  general  ifliie,  or  plea  of  not  guilty  ^,  upon  which 
plea  alone  the  prifoner  can  receive  his  final  judgment  of 
death.  In  cafe  of  an  indictment  of  felony  or  treafon,  there 
can  be  no  fpecial  juftification  put  in  by  way  of  plea.  As,  on 
an  indictment  for  murder,  a  man  cannot  plead  that  it  was 

t  2  Hal.  P.  C.  239.  9  See  Append.  §  i. 


(j"*)  But  this  is  confined  to  cafes  of  felony;  a  defendant 
]having  pleaded  in  bar  in  all  cafes  of  mifdemeanour,  is  precluded 
from  the  benefit  of  •  the  plea  of  not  guilty,  if  the  plea  in  bar 
fhould  be  found  infufficient.   8  Eaji.  107. 
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in  his  own  defence  againft  a  robber  on  the  highway,  or  a 

burglar  ;  but  he  muft  plead  the  general  iflue,  not  guilty,  and 

give  this  fpecial  matter  in  evidence.     For  (befides  that  thefe 

pleas  do  in  efFeft  amount  to  the  general  iflue ;  fince,  if  true, 

theprifoner  is  molt  clearly  not  guilty)  as  the  fads  in  treafon 

are  laid  to  be  done  proditorie  et  contra  Itgeantiae  Jiiae  debitum,  C  339  3 

and,  in  felony,  that  the  killing   was  done  felonkg ;  thefe 

charges,  of  a  traiterous  or  felonious  intent,  are  tlje  points  and 

very  gi/}  of  the  indidment,  and  muft  be  anfwered  dlreaiy, 

by  the  general  negative,  not  guilty ;  and  the  jury  upon  the 

evidence  will  take  notice  of  any  defenfive  matter,  and  give 

their  verdia  accordingly  asefFeaually  as  if  it  were,  or  could 

be,  fpecially  pleaded.     So  that  this  is,  upon  all  accounts, 

the  moft  advantageous  plea  for  the  prifoner ". 

When  the  prifoner  hath  thus  pleaded  not  guilty,  mn  cuL 
fabilis,  or  nient  culpable;  which  was  formerly  ufed  to  be  ab- 
breviated upon  the  minutes,  thus,  «  non  (or  nient  J  cul."  the 
clerk  of  the  affife,  or  clerk  of  the  arraigns,  on  behalf  of  the 
crown,  replies,  that  the  prifoner  is  guilty,  and  that  he  is  ready 
to  prove  him  fo.     This  is  done  by  two  monofyllables  in  the 
fame  fpirit  of  abbreviation,  "cul.prit."  which  fignifies  firft 
that  the  prifoner  is  guilty,  (cul.  culpable,  or  culpabilis,)  and 
then  that  the  king  is  ready  to  prove  him  fo ;  prit,  praefofum, 
mparatus  verificare.     This  is  therefore  a  replication  on  be- 
half of  the  king  viva  voce  at  the  bar ;  which  was  formerly  the 
:ourfe  in  all  pleadings,  as  well  in  civil  as  in  criminal  caufes. 
And  that  was  done  in  the  concifeft  manner  :  for  when   the 
pleader  intended  to  demur,  he  exprefled  his  demurrer  in  a 
^ngle  word,  "judgment:"  fignifying  that  he  demanded judg-* 
ment  whether  the  writ,  declaration,    plea,  i^c.   either   in 
:orm  or  matter,  were  fyfEciently  good  in  law:  and  if  he 
neant  to  reft  on  the  truth  of  the  faas  pleaded,  he  exprelTed 
hat  alfo  m  a  fingle  fyllable,  «/r//,"  fignifying  tliat  he  was 
•eady  to  prove  his  affertions :    as    may  be  obfjrved    from 
he  year-books  and  other  antient  repofitories  of  law «.     By 

'  i  Hal.   l\  C.  238.  .  Nonh's  life  of  loij  Gu:iclfc„d.  9S. 

^  tilis 
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tliis  replication  tlie  king  and  the  prifoner  are  therefore  at 
ifliie  :  for  we  may  remember,  in  our  ftriflures  upon  pleadings 
in  the  preceding  book^  it  M^as  obferved,  that  when  the  par- 
ties come  to  a  faft,  which  is  afhrmed  on  one  fide  and  denied 
on  the  other,  then  they  are  faid  to  be  at  iflue  in  point  of 
t  34^  J  ^""^  '  '^^'^^-^-^^  i^  evidently  the  cafe  here,  in  the  plea  of  no:: 
cuL  by  the  prifoner  ;  and  the  replication  of  cuL  by  the  clerk. 
And  we  may  alfo  remember,  that  the  ufual  concluficn  of  all 
ainrmative  pleadings,  as  this  of  cuL  or  giiilt'^  is,  was  by  an 
averment  in  thefe  words,  '^  and  this  he  is  ready  to  verify;  ei 
^^  hoc  paratus  eft  verisficare  :^^  which  fame  thing  is  here  ex- 
preflcd  by  the  fingle  word  «^  pntJ^ 

How  our  courts  came  to  exprefs  a  matter  of  this  import- 
ance in  fo  odd  and  obfcure  a  manner,  "  rem  tantam  tarn 
^^  negngciify.r^''  can  hardly  be  pronounced  with  certainty.  1^ 
may  perhaps,  however,  be- accounted  for  by  fuppoling,  that 
thefe  were  at  iirft  (liort  notes,  to  help  the  memory  of  the 
clerkj  and  remind  liim  v/hat  he  v/as  to  reply  ;  or  elfe  it  was 
the  fhort  method  of  taking  down  in  court,  upon  the  mdnutes, 
the  replication  and  avermem;  "  r/^/.  j^r// :"  which  afterwards 
the  ignorance  of  fucccedi'ng  clerks  adopted  for  the  very 
words  to  be  by  them  fpoken  ". 

But  however  it  may  have  arifen,  the  joining  of  iffue  (which 
though  now  ufually  entered  on  the  record  ^,  is  no  otherwife 
Joined^  in  any  part  of  the  proceedings)  feems  to  be  clearly 
the  meaning  of  this  obfcure  expreffion  ^  ;  wdiich  has  puzzled 
cur  mofc  ingenious  ctymolcgiils,  and  is  commonly  under- 
Itood  as  if  the  clerk  of  the  arraigns,  immediately  on   plea 

'  See  Vol.  IIL  png.    312.  are  all  fworn,  the  ofBcer  bids  die  crier 

■i  Of  thi?;  ignorance  we  may  fee  daily  nuiuber  tliem,   for  wliich    the  wtjrd  in 

infvanccs,  in  the  abiife  of  two  legal  terms  law-french    is,    '*  cGuntcz\'''    but  we 

fst  antient  French;  one.  the  prologue  to  novx'  hear  it  pronounced  in  very  jjood 

ail  proc];m;it'iOns,  *'  ^?/'?J,"  or  henr  ye,  Erglifli,    **  count  thefe.'* 

wh.chis  gcne'ally  pronounced  moH  un--  v/  See  Appendix,  §  r. 

iTiearingly  '"  O  ye?;"  the  other,  a  more  '^  i  Hawk.  P.  C.  .^99. 

pardonable  miflake,  viz.  when  a  jury  y  a  Hah  P.  C.  258. 

pleaded^ 
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leaded,  had  fixed  an  opprobrious  name  on  the  prifoner,  by 

[khig  him,  ^^  culprit  y  how  wilt  thou  be  tried?"  for  imme- 

lately  upon  iffiie  joined  it  is  inquired  of  the  prifoner,  by 

'hat  trial  he  will  make  his  innocence  appear  (i).     This  iorm 

as  at  prefent  reference  to  appeals  and  approvements  only 

^herein  the  appellee  has  his  choice,  either  to  try  the  accufa- 

on  by  battel  or  by  jury.     But  upon  indi£l:meiits,  fmce  the  [  34.1   3 

bolitionof  ordeal,  there  can  be  no  other  trial  but  by  jury, 

^r paisy  or  by  the   country:   and  therefore,  if  the  prifoner 

^fufes  to  put  himfelf  upon  the  Inquefl:  in  the  ufaal   form. 


(  I )  The  learned  judge's  explanation  o£ prii  trom  prae/Io/um,  or 
arafus  njerlficare^  however  ingenious,  is  certainly  inconfilient  both 
rith  the  principles  and  pradice  of  fpecial  pleading.   After  the  ge« 
eral  iffue,  or  the  plea  of  not  guilty,  there  could  be  no  replication  ; 
T  the  words  pai^alus  ver'ijicare  could  not  poffibly  have  been  ufed* 
["his  plea  in  Latin  was  entered  thus  upon  the  record  :  A'^;^  Inds  ejl 
ulpahilhy  et  pro  bono  et  malo  poult  fc  fuper  patriam  ;   after  this  the 
ttorney-general,  the  king's  coroner,  or  clerk  of  afiize,   could  only 
oin  iffue  hj  facit  firniUtcr^  or  he  doth  the  like.      (See  App.  p.  3. 
Lt  the  end  of  this  book.)      If  then  I  might  be  allowed  to  indulge 
I  conieclure  of  my  own,  I  fhould  think  that  ^^r/V  was  an  eafy  cor« 
•uption  of  pnt.  written  for  ponitj  by  the  clerk,  as  a  minute  that 
iTue  was  joined,  or  ponitfe  fuper  pairlam  ;  or  pnt  fe  might  be  con- 
/ertcd  \i\to  pr'ijl  or prejl,  as  it  is  fometimes  written.     Cid  was  pro- 
Dably  intended  to  denote  the  plea,  and /ri/  the  iffue  ;  and  thefefyl- 
iables  being  pronounced  aloud  by  the  clerk  to  give  the  court  and  pri- 
foner  an  opportunity  of  hearing  the  accuracy  of  the  minute,  and 
beino-  immediately  followed  by  the  queftion,  How  wilt  thou  be 
tried  ?  naturally  induced  the  ignorant  part  of  the  audience  to   fup« 
pofe  that  cul pr'it  was  an  appellation  given  to  the  prifoner.     As  a 
confirmation  of  the  conjeAure  that/r/Vis  a  corruption  {or  pnt  y  the 
clerk  of  arraigns  at  tills  day,    immediatt^ly  after  the  arraignment, 
writes   upon  the  indiftment  over  the  name  of  the  prifoner,  puis. 
And  Roger  North  informs  us,  that  in  antient  times,  when  plead- 
ings in  the  courts  were  ore  tefitis,  "  if  a  ferjeant  in  the  common 
<•  pleas  hK\jiid\rment,  thai  was  a  demurrer;  if  prifl^  that  was  an 
^'^  ilfue  to  the  country,'^     IJfc  of  Lord  Keeper  Norths  98. 

that 
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that  IS,  to  anfwer  that  he  will  be  tried  by  God  and  the  coun- 
try ^  ,  if  a  commoner  -,  and,  if  a  peer,  by  God  and  his  peers^ 
the  indiflment,  if  in  treafon,  is  taken  pro  confejjo  <  and  th( 
prifoner,  in  cafes  of  felony,  is  adjudged  to  ftand  mute 
and,  if  he  perfeveres  in  his  pl^ftinacy,  fliall  now^  be  con- 
vi£J:ed  of  the  felony. 

When  the  prifoner  has  thus  put  himfelf  upon  his  trial, 
the  clerk  anfwers  in  the  humane  language  of  the  law,  whicli 
always  hopes  that  the  party's  innocence  rather  than  his  guill 
may  appear,  «  God  fend  thee  a  good  deliverance."  And 
then  they  proceed,  as  foon  as  conveniently  may  be,  to  the 
trial  \  the  manner  of  which  will  be  confidered  at  large  in  the 
next  chapter, 

*  A  learned  author,  who  is  very  fel-  ufed  formerly  to  be  called  judkiam  Det. 

dommiftakeninhisiconje<5lures,  hasob-  But  it  fhould  feem,  that  when  the  quef^ 

ferved  that  the  proper  anfwer  is,  *'  hy  tion  gives   the  prifoner  an  option,  his 

«« Godot  the  country,'^  that  is,  either  by  anfwer  muft  be  pofitivej  and  not  in  thu 

0rc?ea/ or  by  jury  5  becaufe  the  queftion  disjundive,  which  returns   the  option 

fuppofes  an  option  in  the  prifoner.   And  back  to  the  profecutor, 
certainly  it  gives  fome  countenance  to        *  Keyiinge  57.  State  Trials,  paffim^ 
^fcl5  obfervation^  that  the  trial  by  ordeal        b  Stat,  12  Geo,  III.  c,  ao. 
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CHAPTER    THE    TWENTY-SEVENTH. 


OF  TRIAL  AND  CONVICTION. 


T^HE  feveral  methods  of  trial  and  convlftlon  of  offenders 
^  eftabliftied  by  the  laws  of  England,  were  formerly 
lore  numerous  than  at  prefent,  through  the  fuperftition 
f  our  Saxon  anceftors :  who,  like  other  northern  nations, 
/-ere  extremely  addicted  to  divination :  a  chara£ler,  which 
^'acitus  obferves  of  the  antient  Germans  ^.  They  therefore 
ivented  a  confiderable  number  of  methods  of  purgation  or 
'ial,  to  preferve  inBccence  from  the  danger  of  falfe  wit- 
effes,  and  in  confequence  of  a  notion  that  God  would  al- 
^ay$  Interpofe  miraculoufly,  to  vindicate  the  guiltlefs. 

I.  The  moft  antient  ^  fpecies  of  trial  was  that  by  ordeal, ^ 
^hich  was  peculiarly  diftinguifhed  by  the  appellation  ofyW/- 
urn  Dei  J  and  fometimes  vulgaris  purgatio^  to  diftinguifh  it 
om  the  canonical  purgation,  which  was  by  the  oath  of  the 
arty.  This  was  of  two  forts  %  either /r^-ordeal,  or  water- 
rdeal ;  the  former  being  confined  to  perfons  of  higher  rank, 
le  latter  to  the  common  people  ^*  Both  thefe  might  be  per- 
jrmed  by  deputy :  but  the  principal  was  to  anfwer  for  the  [  04^  -j 
iccefs  of  the  trial  5  the  deputy  only  venturing  fome  cor- 

3  de  mor.  Germ,  lo.  ferrnm,  vel  per  aquam,  pro  d'werfUaie 

b  LL.  Inar,  3,  c,  77,  conditionis  kominum :  perferrumcalidun 

«  Mirr.  c.  3-  §  23*  ffuerit  homo  liber  ;  per  a(piam,fifu2rit 

Teneturfe purgare  ?s  qui  accvfatur,  rufdcui,     (Olanv.  /.  14,  c»  i.) 


I 

rDei  judicium  ;  fdlket  pm  calidum 
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poral  pain,  for  hire,  or  perhaps  for  friendfnip  ^  Fire-ordeal 
v/as  performed  either  by  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  two,  or  three  pounds  weight  -, 
or  elfe  by  walking,  barefoot,  and  bhndfold,  over  nine  red- 
hot  plowfliares,  laid  lengthwife  at  unequal  diftances  :  and  ii 
the  party  efcaped  being  hurt,  he  v/as  adjudged  innocent;  but 
if  It  happened  otherwife,  as  witiiout  coUufion  it  ufually  did, 
he  was  then  condemned  as  guilty.  However,  by  this  latter 
method  queen  ,Emraa>  the  mother  of  Edward  the  confeffor, 
is  mentioned  to  have  cleared  her  charadl^r,  when  fufpeded 
of  familiarity  with  Alwyn  bifliop  of  AVinchefter  ^ 

WATER-ordeal    was  performed,  either  by  plunging  the 
bare  arm  up  to  the  elbow  in  boiling  water,  and  efcaplng  un- 
hurt thereby  :  or  by  calling  the  perfon  fufpe£led  into  a  river 
or  pond  of  cold  water  ^  and,  if  he  floated  therein  without 
any  a£tiou  of  fwimming,  it  was  deemed  an  evidence  of  his 
guilt  -,  but,   if    he  funk,    he  was  acquitted.     It  is  eafy  to 
trace  out  the  traditional  relics  of  this  water-ordeal,  in  the 
xp-norant  barbarity  ftill  pra£llfed  in  many  countries  to  difcover 
v/itches,  by  cafling  them  into  a  pool  of  water,  and  drowning 
them  to  prove  their  innocence.     And  in  the  eaftern  empire 
the  lire-ordeal  v/as  ufed  to  the  fame  purpofe  by  the  emperor 
•Theodore  Lafcaris ;  who,  attrlbutmg  his  ficknefs  to  magic, 
caufed   all  thofe  whom  he  fufpefled  to  handle  the  hot  iron: 
thus  joining  (as  has  been  well  remarked^)  to  the  moft  dubious 
crime  in  the  world,  the  moft  dubious  proof  of  innocence. 

And  indeed  this  purgation  by  ordeal  feems  to  have  been 
very  antient,  and  very  univerfal,  in  the  times  of  fuperftitious 
barbarity.  It  was  knov/n  to  the  antient  Greeks  :  for  in  the 
[  344  3  Antigone  of  Sophocles  S  a  perfon,  fufpeded  by  Creon^of  a 
mlfdemefnor,  declares  himfelf  ready  **  to  handle  hoc  iron, 
«  and  to  walk  over  fire,"  in  order  to  manifeft  his  innocence; 

e  This  is  ftill  exprelTed    in  that  ^   Tho.    Rudborne  Hlji.   inpj.  Winion, 

comn  (in  tbrm  of  fpeech,  *<of  going     /,  4.  c,  I. 
*'  thiough  fire  and  water  10  ieive  an-         ^  -^p-  L.  b.  1 2.  c.  5. 

which. 
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which,  the  fcholraft  tells  us,  was  then  a  very  ufual  piirga- 
tloiii  And  Grotius  ^  gives  us  many  inilances  of  water-or- 
deal In  Bithynia,  Sardinia,  and  other  places.  There  is  alfo 
a  very  peculiar  fpecics  of  water-ordeal,  faid  to  prevail  among 
the  Indians  on  the  coafh  of  Malabar  ;  v/here  a  perfon  accufcd 
of  any  enormous  crime  is  obliged  to  fwim  over  a  large  river 
abounding  Vv^th  crocodiles,  and,  if  he  efcapes  unhurt,  he  is 
reputed  innocent.  As,  in  Siam,  befides  the  ufual  methods 
of  fire  and  water-ordeal,  both  parties  are  fometimes  expofcd 
to  the  fury  of  a  tiger  let  loofe  for  that  purpofe :  and,  if  the 
beaft  fpares  either,  that  perfon  is  accounted  innocent*,  if 
neither,  both  are  held  to  be  guilty;  but  if  he  fpares  both, 
the  trial  is  incomplete,  and  they  proceed  to  a  more  certain 
criterion^. 

One  cannot  but  be  aftonifhed  at  the  folly  and  impiety  of 
pronouncing  a  man   guilty,   unlefs  he  was  cleared  by  a  mi- 
racle -,  and  of  expecting  that  all  the  powers  of  nature  (hould 
be  fufpended,  by  an  immediate  interpofition   of  providence 
to  fave  the  innocent,  whenever  it  was   prefumptuoufly  re- 
quired.    And  yet  in  England,  fo  late  as  king  John's  time, 
we  find  grants  to  the  biiliops  and  clergy  to  ufe  the  judicium 
ferriy  aquae ^  et  ignis  ^      And,  both  in  England  and  Sweden j 
the  clergy  prefided  at  this  trial,  and  it  was  only  performed 
in  the  churches  or  in  other  confecrated  ground  ;  for  which 
Stiernhook  ^  gives    the    reafon ;  "  non  defuit  illis  operae  et 
"  laboris  pretium  ;  femper  enim  ab  ejtifniodi  judicio  aliquid  lucrl 
^^ facerdotihus  ohvemehatr      But,  to  give   it  it's  due    praife^ 
we  find  the   canon  law  very  early  declaring  againft  trial  by- 
ordeal,  or  vulgaris  pur gatioy  2.%  being  the  fabric  of  the  devil, 
^^  cum  Jit    cofitra  praeceptum   Domini^  non  tetitabis  Dominum 
^f  Deum  tuum  ^\"     Upon  this  authority,  though  the  canons 
themfelves  were  of  no  validity  in  England,  it  was  thought  [ 
proper  (as  had  been  done  in  Denmark  above  a  century  be- 
fore *")  to  difufe  and  abolifh  this  trial  entirely  in  our  courts 

i  On  Numb.  v.  17.  n  Decret.  pavL  2,  ca</f.  2.  qii,  5.  dijl.  7. 

fc  Mod.  Univ.  HilK  vil.  266.  Decretal,  lib.  3.  tit.  50.  c.  9.  d^    Ghf  ii,:j, 

1  Spelm.  Glnj:  435.  «  MocL  Un-  Hift,  xxxil  105, 
^  Ut'jure  Sueomini,  /,   j.  f.  $, 
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©f  juftice,  by  an  a6l  of  parliament  in  3  Henry  III.  according 
to  fir  Edward  Coke  ^^  or  rather  by  an  order  of  the  king  in 

council  ^» 

11.  Another  fpecies  of  purgation,  fomewtiat  fimilar  to 
the  former,  but  probably  fprung  from  a  prefumptuous  abufe 
of  revelation  in  the  ages  of  dark  fuperftition,  was  the  corfned^ 
or  morfel  of  execration  :  being  a  piece  of  cheefe  or  breads 
of  about  an  ounce  in  weight,  which  was  confecrated  with 
a  form  of  exorcifm  5  defiring  of  the  Almighty  that  it  might 
caufe  convulfions  and  palenefs,  and  find  no  paflage,  if  the  man 
was  really  guilty  •,  but  might  turn  to  health  and  nourifli- 
jment,  if  he  was  innocent^:  as  the  water  of  jealoufy  among 
the  Jews  ^  was,  by  God's  fpecial  appointment,  to  caufe  the 
belly  to  fwell,  and  the  thigh  to  rot,  if  the  woman  was  guilty 
of  adultery.  This  corfned  was  then  given  to  the  fufpefted 
perfon,  who  at  the  fame  time  alfo  received  the  holy  facra- 
ment  ^ :  if  indeed  the  corfned  was  not,  as  fome  have  fuf- 
pefled,  the  facramental  bread  itfelf ;  till  the  fubfequent  inven- 
tion of  tranfubftantiation  preferved  it  from  profane  ufes  with 
a  more  profound  refpedl  than  formerly.  Our  hiftorians 
afliire  us,  that  Godwin,  earl  of  Kent,  in  the  reign  of  king 
Edward  the  confeflbr,  abjuring  the  death  of  the  king's  bro- 
ther, at  lad  appealed  to  his  corfned,  ^^ per  buccellam  deglutien^ 
*^  dam  ahjuravit  ","  which  ftuck  in  his  throat  and  killed 
him.  This  cuftom  has  long  fince  been  gradually  aboliflied^ 
though  the  remembrance  of  it  ftill  fubfifts  in  certain  phrafes^ 
of  abjuration  retained  among  the  common  people  ^. 

£  346  3  However  we  canndt  but  remark,  that  though  in  Euro- 
pean countries  this  cuftom  moft  probably  arofe  from  an  abufe 
of  revealed  religion,  yet  credulity  and  fuperftition  will,  irk 

p  9  Rep.  32.  t  T.L.  Cami,  c.  6. 

S  I  Rym.  Foed.  228.  Spelm.  GloJjT.      u  Ingulph. 
J326.  2  Pryrt.Rec.  Append,  ao.  Seld.     w  As.    *'  I  wzll  take   the    facrament 
Eadm.fot.  48,  *«  upon  it  5  may  this  morfe}  te  my  laft  3" 

r  Spelm.  Gl  439,  and  the  like. 

•  Kumb.  ch.  ^» 
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all  ages  and   in  all  climates,  produce  the  fame  or  fimihr  ef^ 
feds.     And  therefore  we  fliall  not  be  furprized  to  find,  that 
in  the  kingdom  of  Pegu  there  ftill  fubfitts  a  trial  by  the  corf- 
ned,  very  fimilar  to  that  of  our  anceftors,  only  fubftituting 
raw  rice  inftead  of  bread  '^.     And,   in  the  kingdom  of  Mo- 
nomotapa,  they  have  a  method  of  deciding  lawfuits  equally 
whimfical   and    uncertain.     The    witnefs  for   the  plaintiff 
chews  the  bark  of  a  tree,  endued  with  an  emetic  quality  5 
which,  being  fufEciently  mafticated,  is  then  infufed  in  wa- 
ter, which  is  given  the  defendant  to  drink.     If  his  ftomach 
reje£ls  it,  he  is  condemned  :  if  it  (lays  with  him  he  is  ab- 
folved,    unlefs  the  plaintiff  will  drink  fome  of  die  fame  wa- 
ter ;  and,  if  it  (lays  with  him   alfo,  the  fuit  is  left  undeter- 
mined y. 

These  two  antiquated  methods  of  trial  were  principally 
In  ufe  among  our  Saxon  anceftors.  The  next,  which  ftili 
remains  in  force,  though  very  rarely  in  ufe,  owes  it's  intro- 
ladion  among  us  to  the  princes  of  the  Norman  line.  And 
:hat  is 

IIL  The  trial  by  battel^  duel,  or  fingle  combat ;  which 
vas  another  fpecies  of  prefumptuous  appeals  to  providence 
mder  an  expedation  that  heaven  would  unqueftidnably  give 
he  victory  to  the  innocent  or  injured  party.  The  nature 
)f  this  trial  in  cafes  of  civil  injury,  upon  iffue  joined  in  a 
vrit  of  right,  was  fully  difcuffed  in  the  preceding  book  «  i 
o  which  I  have  only  to  add,  that  the  trial  by  battel  may  be 
lemanded  at  the  eleftion  of  the  appellee,  in  either  an  appeal 
fr  an  approvement ;  and  that  it  is  carried  on  with  equal  fo-* 
emnity  as  that  on  a  writ  of  right :  but  with  this  difference, 
hat  there  each  party  might  hire  a  champion,  but  here  they 
nuft  fight  in  their  proper  perfons.  And  therefore  if  the  ap- 
lellarit  or  approver  be  a  woman,  aprieft,an  infant,  or  of  the  [  &a^  3 
ge  of  fixty,  or  l^gne,  or  blind,  he  or  (he  may  counterplead  and 
efufe  the  wager  of  battel  ,•  and  compel  the  appellee  to  put 

X  Mod.  Univ.  Hift,  vii.  i%^<  i  See  Vol,  IIL  pag.  337,  .    ,, 

y   Ibid.    XV.    46  :f. 
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himfelf  upon  the  country.  Alfo  peers  of  the  realm,  bring- 
ing an  appeal,  {hall  not  be  challenged  to  wage  battel,  on  ac- 
count of  the  dignity  of  their  perfons ;  nor  the  citizens  of 
London,  by  fpecial  charter,  becaufe  fighting  feems  foreign  to 
their  education  and  employment.  So  likewife  if  the  crime  be 
notorious ;  as  if  the  thief  be  taken  with  the  mainour^  or  the 
murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refufe  the  tender  of  battel  from  the  appellee  ^  *,  for  it  is  un- 
reafonable  that  an  innocent  man  (hould  ftake  his  life  againfi: 
one  who  is  already  half-convicled. 

The  form  and  manner  of  waging  battel  upon  appeals  are 
much  the  fame  as  upon  a  writ  of  right  •,  only  the  oaths  of 
the  two   combatants  are  vaftly  more  ftriking  and  folemn  ^, 
The  appellee,  when  appealed  of  felony,  pleads    not  guilty, 
and  throws  down  his  glove,  and  declares  he  will  defend  the 
fame  by  his  body  :  the  appellant  takes  up  the  glove,  and  re- 
plies that  he   is  ready  to  make  good  the  appeal,  body  for 
body.     And  thereupon  the  appellee,  taking  the  book  in  his 
right  hand,  and  in  his  left  the  right  hand  of  his  antagoniil, 
fwears  to    this  eiFeft  :    '^  Hoc  audi^  homoy  quern  per  manum 
^f  teneoi'  l^c.     «*  Hear  this,  O  man,   whom  I  hold  by  the 
^^  hand^  who   calleft  thyfelf  John  by  the  name  of  baptifm, 
^^  that  I,  who  call  myfe'lf  Thomas  by  the  nam.e  of  baptifm, 
^^  did  not  felonioufly  murder  thy  father,  William  by  name, 
^^  nor  am  any  way  guilty  of  the  faid  felony.     So  help   me 
^^  God,  and  the  faints ;  and  this  I  will  defend  againft  thee 
««  by  my  body,  as  this  court  lliall  award."     To  which  the 
appellant  replies,  holding  the  bible  and  his  antagonift's  hand 
in  the  fame  manner  as  the  other  :  "  Hear  this,  O  man,  whom 
««  i  hold  by  the  hand,  who  calleft  thyfelf  Thomas  by  the 
<^f  name  of  baptifm,  that  thou  art  perjured  j  and  therefore 
«^  perjured^  becaufe  that  thou  feloniouily  didft  murder  my 
f  q4.8  1  "  father,  William  by  name.  So  help  me  God  and  the  faints ; 
«  and  this  I  will  prove  againft  thee  by  my  body,  as  this 

^  2  Hawk.  P.  C.  427.     .  ^  FIct.  /.  i.  c.  34-   2  Hawk.  P.  C.  426. 
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♦'court  fliall  award  c.»  The  battel  is  then  to  be  foueht 
with  the  lame  weapons,  -.iz.  batons,  the  fame  folemnity, 
and  thefame  oath  againft  amulets  and  forcery,  that  are  ufed 
in  the  civil  combat :  and  If  the  appellee  be  fo  far  vanquifted, 
that  he  cannot  or  will  not  fight  any  longer,  he  Ihall  be  ad- 
judged to  be  hanged  immediately  ;  and  then,  as  well  as  if 
he  be  killed  m  battel,  providence  is  deemed  to  have  deter- 

e""  Bn"t  T  r'l-^f  'I'  '"■'''  ^'^^  ^'^  ^'^^'^  «-"  be  attaint- 
ea.     But  If  he  kills  the  appellant,  or  can  maintain  the  fi^ht 

from  funnfing  till  the  ftars  appear  in  the  evening,  he  (hall 
be  acquitted.  So  alfo  if  the  appellant  becomes^recreant 
and  pronounces  the  horrible  word  oi craven,  he  ftall  lofe  his 
hberam  legem,  and  become  infamous;  and  the  appellee  ihali 
recover  his  damages,  and  alfo  be  for  ever  quit,  not  only  of 
the  appeal,  but  of  all  indiaments  likewife  for  the  fame 
oltence(i). 

•  .7"  V'\  ^°"'*  "=''^°''  °^  ^'■'^'  "^^'1  '"  ^^^n^5"al  cafes 
B  that  by  the.peers  of  Great  Britain,  in  the  court  of  parlia! 
ment,  or  the  court  of  the  lord  high  fteward,  when  a  peer  s 
capitally  ,nchaed:  for  in  cafe  of  an  appeal,  a  peer  fhall  be 

he  was  related  to  tne  deceafed,   (lor 


(I)  The  laft  time  that  the  trial  by  battel  was  awarded  in  t!,;, 
country,  was  ni  the  cafe  of  lord  Ilea  and  Mr.  Ra.nfey,  i    the   "ch 
Tne  king  by  his  cominiffion  appointed  a  conftabl     of   E.i.W 
to  prefzde  at  the  trial,  whg  proclaimed  a  day  for  the  <'nn  ut 

count  of  the  proceedings,  n  Ba,j.  Si.  Tr.  124. 
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tried  by  jury  ^  (2).  Of  this  enough  has  been  (aid  in  a  former 
chapter  ^ ;  to  which  I  fliall  only  now  add,  that  in  the  me* 
thod  and  regulation  of  it's  proceedings,  it  differs  Httle  from 
the  trial  per  patrianiy  or  by  jury  ;  except  that  no  fpecial 
verdicSl  can  be  given  in  the  trial  of  a  peer  ^ ;  becaufe  the 
lords  of  parliament,  or  the  lord  high  fteward  (if  the  trial  be 
had  in  his  court)  are  judges  fufficiently  competent  of  the  law 
L  349  ]  ^h^t  may  arife  from  the  faft  :  and  except  alfo,  that  the  peers 
need  not  all  agree  in  their  verdi£l  *,  but  the  greater  number, 
confifting  of  twelve  at  the  leaft,  will  conclude,  and  bind  the 
minority  ^.  • 

V.  The  trial  by  jury,  or  the  country,  per  patriam^  is  atfo 
that  trial  by  the  peers  of  every  Englifliman,  which,  as  the 
grand  bulwark  of  his  Hberties,  is  fecured  to  him  by  the  great 
charter  ^  :  ^^  fiullus  liber  homo  capiatury  vel  imprifonetury  aiit 
'^  exulety  aiit  aliquo  alio  modo  dejlruatur^  nift  per  legale  judicium 
^^  parium  fuoruniy  vel  per  legem  terrae!^ 

The  antiquity  and  excellence  of  this  trial,  for  the  fettling 
of  civil  property,  has  before  been  explained  at  large  \  And 
it  will  hold  much  ftronger  in  criminal  cafes ;  fmce,  in  times 
©f  difficulty  and  danger,  more  is  to  be  apprehended  from  the 
violence  and  partiality  of  judges  appointed  by  the  crow^n,  in 
fuits  between  the  king  and  the  fubje£l,  than  in  difputes  be- 
tween one  individual  and  another,  to  fettle  the  metes  and 
boundaries  of  private  property.  Our  law  has  therefore  wifely 
placed  this  ftrong  and  twofold  barrier,  of  a  prefentment  and 
a  trial  by  jury,  between  the   liberties  of  the   people,  and 

<J  9  Rep.  30.  2  InR.  49.  §  It   fo^er.  247. 

«  See  png.  259.  ^  9   ^en.  111.  c.  29. 

^  Hatt.  II 6*  '  Sec  Vol.  iii.  pag.  379. 
«  Kelynge.  56.  Hat.  7.  W.  III.  e.  3. 


(2)  The  nobility  are  tried  by  their  peers  for  treafon  and  felony, 
and  mifprifion  of  thefe  ;  but  in  all  other  criminal  profecutions  they 
are  tried  Ukc  commoners  by  a  jur)^     3  hji.  30.   See  i  vol.  401' 

^•^-  the 
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the  prerogative  of  tlie  crown.     It  was  necefliry,  for  preferv- 
i"g  the   aclmh-able  balance  of  our  conftitution,  to  veft  the 
executive  power   of  the  laws  in    the  prince :  and   yet  this 
power  might  be  dangerous  and  deftru£tive  to  that  very  con- 
ftitution,  if  exerted  without  check  or  control,  by  juftices  of 
oyer  and  Unniner  occafionally  named  By  the   crown ;  who 
nnght  then,  as  in  France  or  Turkey,  imprifon,  difpatch,  or 
exile  any  man  that  was  obnoxious  to  the  government,  by  an 
mftant  declaration,  that  fuch  is  their  will  and  pleafure.     But 
the  founders  of  the  Englifh  law  have  with  excellent  forecafl 
contrived,   that  no  man  fliould  be  called  to  anfwer  to  the 
king  for  any  capital  crime,  unlefs  upon  the  preparatory  ac- 
cufation  of  twelve  or  more  of  his  fellow-fubjeds,  the  grand 
jury  :  and   that  the  truth  of  every  accufation,  whether  pre- 
ferred in   the  fliape  of  indiament,  information,  or  appeal,  T  %(^  ^ 
fliould  afterwards  be  confirmed  by  the  unanimous  fufFrage  of 
twelve  of  his  equals  and  neighbours,   indifferentlv  chofen 
and  fuperior  to  all  fulj^icicn.  So  that  the  liberties  of  England 
cannot  but  fubfift,  fo  long  as  tKis palladium  remains  facred  and 
inviolate  ;  not  only  from  all  open  attacks,  (which  none  will 
be  fo  nardy  as  to  make,)  but  alfo  from  all  fccret  machinations, 
which  may  fap  and  undermine  it;  by  introducing  new  and 
arbitrary  methods  of  trial,  by  juftices  of  the  peace,  com- 
miflioners  of  the  revenue,  and  courts  of  confcience.     And 
howt^^r  convenieni  thefe  may  appear  at  firft,  (as  doubtlefs  all 
arbitrary  powers,  well  executed,  are  the  moft  convenient  ) 
yet  let  it  be  again  remembered,  that  delays,  and  little  incon- 
veniences in  the  forms  of  juftice,  are  the  price  that  all  free 
nations  muft  pay  for  their  liberty  ia  more  fubftantial  matters- 
that  thefe  inroads  upon  this  facred  bulwark  of  the  nation  are 
undamentally  oppofite  to  the  fpirit  of  our  conftitution  ;  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually 
increafe  and  fpread,to  the  utter  difufe  of  juries  in  queftion. 
31  the  moit  momentous  concern. 

What  was  faid  of  juries  in  general,  and  the  trial  therebv 

LartLlh    7  ','r'^  ^""^"°"^  prefent remarks,  with 
■egard  to  the  tr^^l  of  .n;;,;VW  fuits ;  indiaments,  informa- 

^  ^  3  tions. 
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tions,  and  appeals  ;  which  trial  1  (Iiall  confider  in  the  fame 
method  that  I  did  the  former ;  by  following  the  order  and 
courfe  of  the  proceedings  ihemfelves,  as  the  moft  clear  and 
perfpicuous  way  of  treating  it. 

When  therefore  a  prlfoner  on  his  arraignment  has  pleads 
ed  not  guilty^  and  for  his  trial  hath  put  himfelf  upon  the 
country,  which  country  the  jury  are,  the  flierifF  of  the  county 
rnufh  return  a  panel   of  jurors,  liberos  et  legates  homines y  as 
lyicineto  ;  that  is  freeholders  (3),  without  juft  exception,  and 
of  the  vlfne  or  neighbourhood;  which  is  interpreted  to  be  of  \ 
thecounty  where  the  fa£l  is  committed  J.    If  the  proceedings    j 
are  before  the  court  of  king's  bench,  there  is  time  allowed, 
between  the  arraignment  and  the  trial,  for  a  jury  to  be  impa- 
^  nelled  by  a  writ  of  venire  facias  to  the  flierifF,as  in  civil  caufes  : 
and  the  trial  in  cafe  of  a  mifdemefnor  is   had  at  niji  priusy 
unlefs  it  be  of  fach  confequence  as  to  merit  a  trial  at  bar  ; 
which  is  always  invariably  had  when  the  prifoner  is  tried  for 
any  capital  offence  (4).  But,  before  commifTioners  of  oyerzu^S. 
1      terminer  and  gaol  delivery,  the  ftieriif,  by  virtue  of  a  general 
precept  dlreded  to  him  before-hand,  returns  to  the  court  a 
panel  of  forty-eight   jurors,  to   try  all  felons   that   may  be 
called  upon   their  trial  at  that    feffion  :  and  therefore  it  is 
there  ufual  to  try  all  felons  immediately,  or  foon,  after  their 
arraignment.     But  it  is  not  cuftomary,  nor  agreeable  to  the 
general  courfe  of  proceedings,  (unlefs  by  confent  of  parties, 
or  where  the  defendant  is  aaually  in  gaol,)   to  try  perfons 
indiaed  of  fmaller  mifdemxcfnors  at  the  fame  court  in  which 
they  have  pleaded  not  guUty,  or  traverfed  the  indiclment.  But 
they  ufually  give  fecurity  to  the  court,  to  appear  at  the  next 

I  2  Hal.  P.  C.  264.         2  Hawk.  P.  C.  403. 


(  O  Since  the  4  ^ff  5  /^.  ^  Af.  r.  24.  which  admits  copyholders 
upon  iuries,  it  is  not  neceffary  that  the  jurors  fhould  be  freeholders 
in  criminal  cafes,  except  in  treafon,  and  there  it  is  exprefsly  re- 
ciuired  by  the  bill  of  rights,      i  W.  iff  M.J,  2.  c.  2. 

(4)  See  how  indiaments  for  capital  offences  may  be  tried  a> 
nlfi  prius,  V.  Zog.  n.  S' ante.  ^^^^^^ 
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iffifcs  or  feffion,  and  then  and  there  to  try  t^ie  traverfe,  giv- 
ng  notice  to  the  profecutor  of  the  fame  (5).      ' 

In  cafes  of  high  treafon,  whereby  corruption  of  blood  may 
•nfue,  (except  treafon  in  counterfeiting  the    king's  coin  or 
feals,)  or  mifprifion  of  fuch  treafon,  it  is  cna£led  by  ftatute 
7  W.  III.  c.  3.  firft,  that  no  perfon  fliail  be  tried  for  any 
Fuch  treafon,  except  an  attempt  to  alTaffinate  the  king,  un- 
efs  the  indidlmentbe  found  within  three  years  after  the  of- 
fence committed  :  next,  that  the  prifoner  fhall  have  a  copy 
di'  the  indidment,  (which  includes  the  caption  S)  but  not 
the  names  of  the  witnefles,  five  days  at  leaft  before  the  trial  ^ 
that  is,  upon  the  true  conftruftion   of  the  aft,  before  his 
arraignment  ^  ;    for  then  is  his  time  to  take  any  exceptions 
thereto,  by  way  of  plea  or  demurrer  :  thirdly,  that  he  (hall 
alfo  have  a  copy  of  the  panel  of  jurors  tv/o  days  before  his 
trial :  and,  laftly,  that  he  fliall  have  the  fame  comipulfive  pro* 
cefs  to  bring  in  his  witneffesyir  him,  as  was  ufuai  to  compel 
their  appearance  againjl  him.     And,  by  ftatute  7  Ann.  c.  21. 
(which  did  not  take  place  till  after  the  deceafe  of  the  late  pre- 
tender), all  perfon s,  indifted  for  high  treafon  or  mifprifion 
thereof,  (hall  have  not  only  a  copy  of  the  indictment,  but  a  [  252 
lift  of  all  the  witnefles  to  be  produced,  and  of  the  jurors  im- 
panelled, with  their  profefTions  and  places  of  abode,  delivered 
to  him  ten  days  before  the  trial,  and  in  the  prefence  of  two 
v/itnefl^es  *,  the  better  to  prepare  him  to  make  his  challenges 
and  defence.     But  this  laft  aft,  fo  far  as  it  afFefted  indi£l- 
ments  for  the  inferior  fpecies  of  high  treafon,  refpe£ling  the 
coin  and  the  royal  feals,  is  repealed  by  the  ftatute  6  Geo.  III^ 
c.  53.  elfe   it  had  been  impoffible   to  have  tried  thofe  of- 

k  Fuft.  229.     Append,  i.  1  Jbid,  3^30. 

(5)  Every  defendant  indicted  for  a  mifdemefnor  fhould  give 
full  eight  days  notice  of  trial  to  the  profecutor,  before  the  affiieSj, 
if  the  trial  is  to  be  there  ;  if  at  the  feilions,  it  is  ufual  to  give  two 
or  three  days  notice.  Cr.  Circ»  Comp.  17.  48.  Or  the  juilices  at 
feiHons  fix  as  a  general  rule  what  time  they  think  a  reaionable  no- 
tice in  fueh  cafes, 

F  f  4  fences 
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fences  in  the  fame  circuit  in  which  they  are  Indifled  :  for 
ten  clear  days,  between  the  finding  and  the  trial  of  the  in- 
di£lment,  will  exceed  the  time  ufually  allotted  for  any  fefTion 
of  oyer  and  terminer  "^  (6).  And  no  perfon  indicled  for  felony 
is,  or  (as  the  law  ftands)  ever  can  be,  entitled  to  fuch  copies, 
before  the  time  of  his  trial". 

When  the  trial  is  called  on,  the  jurors  are  to  be  fworn, 
as  they  appear,  to  the  number  of  twelve,  unlefs  the^  are 
challenged  by  the  party, 

Challenges  may  here  be  made,  either  on  the  part  of 
the  king,  or  on  that  of  the  prifoner  ;  and  either  to  the  whole 
array,  or  to  the  fcparate  polls,  for  the  very  (lime  reafons  that 
they  may  be  made  in  civil  caufes  ^.  For  it  is  here  at  leaft  as 
neccflar^,  as  there,  that  the  flieriff  or  returning  officer  be 
totally  indifferent;  that  where  an  alien  is  indi£t^d,  the  jury 
fhould  be  de  medietatey  or  half  foreigners,  if  fo^^  many  are 
found  in  the  place,  (which  does  not  indeed  hold  in  treafons^, 
aliens  being  very  improper  judges  of  the  breach  of  allegiance  ; 
nor  yet  in  the  cafe  of  Egyptians  under  the  ftatute  22  Hen. 
VIII.  c.  10,)  that  on  every  panel  there  (liould  be  a  competent 
number  of  hundredors;  and  that  the  particular  jurors  flaould 

^  Foft.  250.  ^   See  Vol.  III.  png.    359. 

ft  2  Hawk.   P.  C.  410.  •  P  2  Hawk.  P.  C.  42.0.   2    Hal.  P.  C.  271, 

(6)  It  is  the  practice  to  deliver  the  copy  of  the  indi6lment,  and 
the  nils  of  witnefTes  and  jurors,  ten  clear  days,  exclufive  of  the  day 
of  delivery  and  the  day  of  trial,  and  of  intervening  Sundays  pre- 
vious to  tke  trial.     FoJI.  2.  250. 

By  the  39  Iff  40  Geo.  III.  c,  93.  it  is  enabled,  that  in  all  cafes 
of  high  treafon,  in  compafling  or  imagining  the  death  of  the  king, 
or  in  mifprifion  of  fuch  treafon,  where  the  overt  a6l  of  fuch 
treafon  fhall  be  alleged  in  the  indi6lment  to  be  the  aflafUnation  of 
the  king,  or  a  dire6l  attempt  againll  his  life  or  perfon,  the  perfon 
accufed  fhall  be  indidled  and  tried  in  the  fame  manner  in  every 
refpecl  and  upon  the  hke  evidence,  as  if  he  was  charged  with 
murder.  But  the  judgment  and  execution  fliall  renrain  the  fame 
^5  in  other  cafes  of  high  treafon. 

3 
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be  omm  exception  majores ;  not  liable  to  oLjeclion  either 
propter  konoris  refpccluvi^  propter  defectum^  propter  iiffcclum^ 
or  propter  deli  Bum. 

CfiallE2^'Ges  upon  any  of  the  foregomg  accounts  are  [ 
ftlled  challengesyiA-  caufe  ;  which  may  be  without  ftint  in 
both  criminal  and  civil  trials.  But  in  criminal  cafes,  or  at 
lead  in  capital  ones,  there  Is,  in  favoreni  vitae^  allowed  to 
the  prifoner  an  arbitrary  and  capricious  fpecies  of  challenge 
to  a  certain  number  of  jurors,  without  fliewing  any  caufe 
at  all  ;  which  is  called  a  peremptory  challenge  :  a  provifjon  full 
of  that  tendernefs  and  humanity  to  prifoners,  for  which  our 
Englifli  laws  arc  juftly  famous  (7).  This  is  grounded  on  two 
reafons.  i.  As  every  one  mujt  be  fenfible,  what  fudden 
impreffions  and  unaccountable  prejudices  we  are  apt  to  con- 
ceive upon  the  bare  looks  and  gedures  of  another  ;  and  how 
neceflary  it  is,  that  a  prifoner  (when  put  to  defend  his  life) 
(hould  have  a  good  opinion  of  his  jury,  the  want  of  which 
might  totally  difconcert  him;  the  law  wills  not  that  he  fliould 
be  tried  by  any  one  man  againit  whom  he  has  conceived  a 
prejudice^  even  without  being  able  to  affign  a  reafon  for  fuch 
his  dillike.  2.  Becaufe,  upon  challenges  for  caufe  fhewn,  if 
the  reafon  affigned  prove  infufEcient  to  fet  afide  the  juror, 
perhaps  the  bare  queftioning  his  indifference  may  fometimes 
provoke  a  refentment ;  to  prevent  all  ill  confequences  from 
which,  the  prifoner  is  ftill  ai. liberty,  if  hepleafes,  peremp- 
torily to  fet  him  afide. 

This  privilege,  of  peremptory  challenges,  though  granted 
to  the  prifoner,  is  denied  to  the  king  by  tlie  ftatute  '\^ 
Edward  I.  ft.  4.  which  enafts,  that  the  king  fliall  challenge 
no  jurors  without  afligning  a  caufe  certain,  to  be  tried  and  apw* 
proved  by  the  court.  However  It  is  held,  that  the  king  neejd 
not  affign  his  caufe  of  challenge,  till  all  the  panel  is  gone 


(  7  )  A  peremptory  challenge  is  not  allowed  in  the  trial  of  coUa-^ 
teral  iffues.  Fojf^.  42.  Nor  in  any  trial  for  a  mifdemefnor.  2  Harv. 
St.Tr.So8.  mi^H.$t,Tr.  u 

tlu'ough^ 
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through,  and  unlefs  there  cannot  be  a  full  jury  without  the 
perfons  fo  challenged.  And  then,  and  not  fooner^  the  king's 
counfel  muft  Ihew  the  caufe :  otherwife  the  juror  foall  be 
fworn^(8]* 

The  peremptory  challenges  of  the  prifoner  muft  however 
have  fome  reafonable  boundary;  otherwife  he  might  never 
354  1  be  tried.  This  reafonable  boundary  is  fettled  by  the  common 
law  to  be  the  number  of  thirty-five  5  that  is,  one  under  ther 
number  of  three  full  juries.  For  the  law  judges  that  five  and 
thirty  are  fully  fufficient  to  allow  the  moil  timorous  man  to 
challenge  through  mere  caprice;  and  that  he  who  perempto- 
rily challenges  a  greater  number,  or  three  full  juries,  has 
no  intention  to  be  tried  at  all.  And  therefore  if  dealt  with 
one,  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retrafl  his  challenge,  as  with  one  who  ftands  mute 
or  refufes  his  trial;  by  fcntencing  him  to  the  peine  forte  et 
dure  in  felony,  and  by  attainting  him  in  treafon  '.  And  fo 
the  law  ftands  at  this  day  with  regard  to  treafon,  of  any 
Mad. 

Bur  by  ftatute  22  Hen.  VIIL  c  14.  (which,  with  regard 
to  felonies,  ftands  unrepealed  by  ftatute  i  &  2  Ph.  &  Mar. 
c.  10.)  by  this  ftatute,  I  fay,  no  perfon  arraigned  for  felony, 
can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal- 
lenge twenty-one,  what  ftiall  be  done?     The  old  opinio!). 

q  2  Hawk.  P.O.  413-     2  Hal.  P.  C.  S7I. 

r   2  Hal.  P.  C.  26S. 


(8)  And  the  praaice  is  the  fame  both  in  trials  for  mifdemefnors 
and  for  capital  offences.  3  H^rg,  St.  Tr.  519.  Where  there  isa 
Challenge  for  caufe,  two  perfons  in  court  not  of  the  jury  are  fwom 
to  try  whether  the  juryman  challenged  will  try  the  prifoner  mdilTer- 
cntly  Evidence  is  then  produced  to  fupport  the  challenge,  and 
accordinir  to  tbe  verdict  of  the  two  tryers,  the  juryman  is  admitteni 
or  reieaed.  A  juryman  was  thus  fet  afide  in  O'Coigly^s  trial  for 
treafon,  becaufe,  upon  looking  at  the  prifoners,  he  had  uttered  tlic 
t^'ords,  <<  damned  rafcals.''  See  O'Coigly^s  trial 


was. 
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was,  that  judgment  of  peine  forte  et  dii>'e  fiiould  be  given,  as 
whf^re  he  challenged  thirty-fix  at  the  common  Jaw^  ;  but  ths 
better  opinion  feems  to  be  ^,  that  fuch  challenge  fliall  only  be 
difregarded  and  over-ruled.  Becauf^,  fir  ft,  the  common  law 
doth  not  inflift  the  judgment  of  penance  for  challenging 
twenty-one,  neither  doth  the  ftatute  inflift  it ;  and  fo  heavy 
a  judgment  (or  that  of  convl£lion,  which  fucceeds  it)  fhall 
not  be  impofed  by  implication.  Secondly,  the  words  of  the 
ftatute  are,  ^^  that  he  be  not  admitted  to  challenge  more 
<«  than  twenty  ;"  the  evident  conftruftion  of  v/hich  is,  that 
any  farther  challenge  (liall  be  difallowed  or  prevented :  and 
therefore,  being  null  from  the  beginning,  and  never  in  facl 
a  challenge,  it  can  fubje£i:  the  prifoner  to  no  punifiiment  ; 
but  the  juror  (hall  be  regularly  fworn. 

If,  byreafon  of  challenges  or  the  default  of  the  jurors,  a 
fufficient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awarded  as  in  c'vUcnufes  ",  till  the  number  of  twelve  f  q/-(j 
is  fv/orn,  ^^  weH  and  truly  to  try,  and  true  deliverance  make, 
««  between  our  fovereign  lord  the  king,  and  the  prifoner 
<^  whom  they  have  in  charge  ;  and  a  true  verdict  to  give, 
<^  according  to  their  evidence." 

When  the  jury  is  fworn,  if  it  be  a  caufe  of  any  confe- 
quence,  the  indi£):ment  is  ufually  opened,  and  the  evidence 
marflialled,  examined,  and  enforced  by  the  counfei  for  the 
crown,  or  profecution.  But  it  is  a  fettled  rule  at  common 
law,  that  no  counfei  (hall  be  allowed  a  prifoner  upon  his  trial, 
upon  the  general  iilue,  in  any  capital  crime,  unlefs  fome 
point  of  law  fhall  arife  proper  to  be  debated  '^.  A  rule,  which 
(however  it  may  be  palliated  under  cover  of  that  noble  decla- 
ration of  the  law,  when  rightly  underftood,  that  the  judge 
{hall  be  counfei  for  the  prifoner ;  that  is,  fliall  fee  that  the 
proceedings  againft  him  are  legal  and  ftridtly  regular  ^)  feems 

s  2   Hawk.  F.  C.   414.  m\\y  ore  imus  order  a   new  pnnel  to  be 

*  3  Inil.  227.      2.  Hal.  P.  C.  170.  returned  wftan^r.     (4  Infl.  68.  4  St. 

u  See  Vol  ni,  pag.  364.     Bui,  m  Tr.  72.8.     Cooke's  Cafe.) 

mere  commiflfionsx^f  g;3E>l  delivery,  no         «'  2  Hawk.  P.  C.  400. 

tales  Q2in  be  awarded  j  though  she  co?iirt        ^  Sii  Edward  Coke    (3  Infl,  137.) 
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to  be  not  at  iill  of  apiece  with  the  reft  of  the  humane  treatmem: 
of  pru^'oners  by  tlie  Englifli  law.  For  upon  what  face  of  rea- 
fon  can  that  aififtance  be  denied  to  fave  the  Hfe  of  a  man, 
whicii  3/et  is  allowed  him  in  profecutions  for  every  petty  tref- 
pass  ?  Nor  indeed  is  it  (Iriaiy  fpeaking  a  part  of  our  anticnt 
law  :  for  the  mirrour  y,  having  obferved  the  neceffity  of  coun- 
fcl  in  civil  fuits,  «^  who  know  how  to  forward  and  defend 
*'  the  caufe,  by  the  rules  of  law  and  cuftoms  of  the  realm/' 
immediately  afterwards  fubjoins  ;  ^'  and  more  neceflary  are 
^^  they  for  defence  upon  indiftments  and  appeals  of  felony, 
"  than  upon  other  venial  caufes^.'^  (8)  And  the  judges  them- 

gives  another  additional  reafon  for  thit  thhcor/Jtiiumy  I  conceive,  Signifies  only 
refufal,  ''  bccaufethe  evidence  to  con-  an  imparlance,  and  the  pciiiio  conflii  is 
*•  vidl  a  prifoner  fhould  he  fo  manifcft,  as  cravhig  leave  to  imparl.  ;  (See  Vol.  II J. 
**  it  could  not  be  contradidled/^Which,  pag.  29S.)  which  is  not  ai!o\vable  in  any 
lord  Nottingham  (when  high  ftevard)  criminal  profecution.  This  will  be  ma- 
declared.  (3  St.  Tr.  726,)  was  the  only  nifeil  by  comparing  this  law  with  a 
good  reafon  that  could  be  given  for  it.  contemporary  pafTage  in  the  frrand  cou^ 
^^-3'  §  '-  ,'?//?wi^r<jf  Normandy,  (ch.  85,)  which 
2  Father  Parfons  the  jefuit,  and  after  fpeaks  of  imparlances  in  perf^nalc^c- 
him  bifhop  Ellys,  (of  Englifh  liberty,  ii.  tions.  '<  Apres  cc,  eft  tend  Ic  guerelle  a 
e6. )  have  imagined,  that  the  benefit  of  "refpondre  ;  ei  aura  tongie  dcfoy  con- 
counfel  to  plead  for  them  was  firft  de-  *'  fei/ler,  s'il  le  demande  ;  ct  quand  it 
Tiled  to  prifoners  by  a  law  of  Hen.  J.  '\fcra  confallc,  ilpeut  wjer  lefaia  dont 
meaning  (I  prefume)  chapter  47  and  48  *'  il  ejt  accuje,'*  Or,  as  it  ftands  in  the 
of  the  code  which  is  ufually  attributed  Lat.  text,  (ediK  1539.)  *'  Qurelatus 
to  that  prince.  **  De  canjis  criminnlibus  *'  autcmpojh'atenftur  rejpondere;  ct  ha. 
**  vel  capiialikus nema  quaerat  conjUium;  •  *  h^bit  Uceutiam  confulendi,ft  requirat; 
*  *  quin  implaeiiatus  fiatim  perneget,  fine  * '  hahitn  autcni  conjilio,  dehetfaHujji  ne^ 
**  omnipctitione  confiUi. — In  aliis  omni-  *'  gare  quo  acaifatus  ejl,^^ 
*^buspote/}  et  debet  uti  confdioy — But 


(8)  The  prifoner  is  not  allowed  counfel  to  plead  his  caufe  be- 
fore the  jury  in  any  felony,  whether  it  is  capital,  within  the  benefit 
of  clergy,  or  a  cafe  of  petty  larceny.  But  in  mifdemeanours  the 
prifoner  or  defendant  is  allowed  counfel  as  in  civil  actions. 

The  maxim  that  the  judge  is  counfel  for  the  prifoner  fio-nifies 
nothing  more  than  that  the  judge  fhall  take  care  that  the  prifoner 
does  not  fufter  from  the  want  of  counfel. 

The  judge  is  counfel  only  for  public  juftice,  and  to  promote 
that  obje6l  alone^l  his  enquiries  and  attention  ouo-ht  to  be  di- 
reeled.  Upon  a  trial  for  the  murder  of  a  male  child,  the  counfel 
for  the  profecution  conduded  his  cafe  without  afldng  th«  fex  of 

the 
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felves  are  fo  fenfible  of  this  defc£l:,  that  they  never  fcruple 
to  allow  a  prifoner  counfel  to  indrudl  hiai  what  queftions  to 
alTc,  or  even  to  alkqucllions  for  him,  withrefpefl:  to  matters  [  35^  1 
of  fa<a  :  for  as  to  matters  of  law,  arifin^r  on  the  trial,  they 
are  entitled  to  the  affifhance  of  counfel.  But,  left  this  indul- 
gence fliould  be  intercepted  by  fuperior  influence,  In  th^  cafe 
of  ftate-criminals,  the  legiflature  has  direfted  by  ftatute 
7  W.  III.  c.  3.  that  perfons  indiEled  iox  fuch  high  treafon, 
as  works  a  corruption  of  the  blood,  or  mifprlfion  thereof, 
(except  treafon  In  counterfeiting  the  king's  coin  or  feals,)  may- 
make  their  full  defence  by  counfel,  not  exceeding  two,  to 
be  named  by  the  prifoner  and  alFigncd  by  tiie  court  or  judr^e  : 
and  the  fame  indulgence,  by  ilatute  20  Geo.  II.  c.  30.  is  ex- 
tended to  parliamentary  impeachmeiits  for  high  treafon,  which 
were  excepted  in  the  former  ad  (9 ;. 


the  child,  and  the  judge  would  not  permit  iiim  afterwards  to  call  a 
witnefs  to  prove  it,  but,  in  confequence  of  the  omilTion,  he  di- 
refted  the  jury  to  acquit  the  prifoner.  But  to  the  honour  of  that 
judge,  it  ought  to  be  {lated,  that  he  declared  afterwards  in  private 
his  regret  for  his  condud.  This  cafe  is  well  remembered,  but  it 
ought  never  to  be  cited  but  with  reprobation. 

(9)   Upon  the  trial  of  iffues  which  do  not  turn  upon  the  qvefliou 
of  guiUy  or  not  guilty,  but  upon  collateral  facls,  prifoners  under 
a  capital  charge,  whether  for  treafon  or  felony,  always  were  en- 
titled to  the  full  afliftance  of  counfel.      Foft.  232.  42.  '  It  is  very- 
extraordinary   that  the  law  of  England  fliould  have  denied  tlie 
affiftance  of  counfel,  when  it  is  wanted  moll,  ^/^.  to  defend  the 
hfe,  the  honour,  and  all  the  property  of  an  individual.     It  is  the 
extenflon  of  that  maxim  of  natural  equity,  that  every  one  fnall  be 
heard  in  his  own  caufe,  that  warrants  the  admiffion  of  hired  ad- 
vocates in  courts  of  jullice;  for  there  is  much  greater  inequality 
in  the  powers  of  explanation  and  perfuafion  in  the  natural  ftate  of 
the  human  mind,  tUan  when  it  is  improved  bv  education  and  ex- 
perience.     Amongil:  profeillonal  men  of  eflablifhed  character,  the 
difference  in  their  ilcill  and  management  is   generally  fo  incon"- 
fiderable,  that  the  decifion  of  the  caufe  depends  only  upon  the  fu 
periority  of  the  juftice  in  the  refpedlve  cafes  of  the  liticratincr" 
parties.    Hence  the  pradice  of  an  advocate  is  abfolutely  neceiTary 
to  the  adminiftration  of  fubftantial  juftice^  An  honourable  barrifter 

will 
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Ti^E  doctrine  of  evidence  upon  pleas  of  the  crown  is.  In 
nioO:  refpefts,  the  fame  as  that  upon  civil  actions.  There 
are  however  a  few  leading  points,  wlierein,  by  fcveral  ftatutes, 
and  refolutionSj  a  difterence  is  made  between  civil  and  cri- 
minal evidence. 

will  never  miiiate  either  law  or  fadls  within  his  own  knowledge, 
but  he   is  julliiied  in  urging  any  argument,  whatever  may  be  his 
©vvn  opinion  of  the  folidity  or  juftnefs  of  it,  which  he  may  think  will 
promote  the    interefts    of  his  client;   for  reafoning  in   courts    of 
jullice  and  in  the  ordinary  affairs  of  life  feldom  admits  of  geome- 
trical demonftration  ;  but  it  happens  not  unfrequently   that  the 
fame  argument,  v/hich  appears  fophiilry  to  one,  is  found  logic  in 
the  mind  of  another,  and  every  day's  experience  proves  that  the 
opinions  of  a  judge  and  an  advocate  are  often  diametrically  oppo- 
fite.     Many  circumftances  may  occur,  vvhich  will  juilify  or  com- 
pel an  individual  member  of  the  profefhon  to  refufe  the  defence  of 
a  particular   client,  but  a  caufe  can  hardly  be  conceived  which 
ought  to  be  rejected  by  all  the  bar;  for  fuch  a  condu6l  in  the 
profeilion  would  excite  fo  ilrong  a  prejudice  againft  the  party,  as  to 
render  him  in  a  great  degree  condemned  before  his  trial.     Let  the 
circumilances  againft  a  priioner  be  ever  fo  .atrocious,  it  is  ftill  the 
duty  of  the  advocate  to   fee  that  his  client  is  convicled  according 
to  tliofe  rules  and  forms,  which  the  wifdom  of  the  legifiature  has 
cftabliihed  as  the  beft  protection  of  the  liberty  and  the  fecurity  of 
the  fubjeCl.     But  the  condu6l  of  counfei  in  the  prcfecution  of  cri- 
minals, ought  to  be   very  different  from    that  which  is  required 
from  them  in  civil  adlions,  or  when  they  are  engaged  on  the  fide  of 
a  prifoner;  in  the  latter  cafes  they  are  the  advocates  of  their  client 
only,  and  fpeak  but  by  his  inftru6lion  and  permiflion ;  in  the  former 
they  are  the  advocates  of  public  juftice,  or  to  fpeak  miore  profef« 
fionally,  they  are  the  advocates  of  the  king,  who,  in  all  criminal 
profecutionsjis  the  reprefentative  of  the  people;  and  both  the  king 
and  the  country  muft  be  better  fatisfied  with  the  acquittal  of  the 
innocent,  than  with  the  convi'flion  of  the  guilty.     Hence  in  all 
criminal  profecutions,  efpecially  where  the  prifoner  can  have  no 
counfei  to  plead  for  him,  a  barrifter  is  as  much  bound  to  difclofe 
all  thofe   circumftances  to  the  jury,  and  to  reafon  upon  them  as 
fully,  which  are  favourable  to  the  prifoner,   as    thofe,  which  are 
likely  to  fupport  the  profecution. 

When  this  note  v/as  written,  the  eflitor  was  not  aware  that  the 
general  obfervations  contained  in  it  v/ere  fanftioned  by  fo  great 

authorities 
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First,  in  all  cafes  of  high  treafon,  petit  treafon,  and 
mifprifion  of  treafon,  by  ftatutes  i  Edw.  VI.  c.  12.  and  5  & 
6  Edw.  VL  c.  II.  two  lawful  witneiTes  are  required  to  con- 
vicSl  a  prifoner  ;  unlefs  he  fliall  willingly  and  without  vio- 
lence co^fefs  the  fame.  By  ftatute  1  and  2  Ph.  &  Mar.  c.  lo. 
a  farther  exception  is  made  as  to  treaions  in  counterfeiting 
the  king's  feais  or  fignatures,  and  treafons  concerning  coin 
iurrent  within  this  realm  ;  and  more  particularly  bye.  il. 
the  offences  of  importing  counterfeit  foreign  money  current 
in  this  kingdom,  and  impairing,  counterfeiting,  or  forging 
any  current  coin.  The  Ratutes  8  &  9  W.  111.  c.  25.  and  15 
&  \6  Geo.  II.  c.  28.  in  their  fubfequent  extenfions  of  this  [  357  1 
fpecies  of  treafon  do  alfo  provide,  that  the  offenders  may  be 
indifted,  arraigned,  tried,  convicted,  and  attainted,  by  the 
like  evidence,  and  in  fuch  manner  and  form,  as  may  be  had 
and  ufed  againft  offenders  for  counterfeiting  the  king's  money. 
But  by  ftatute  7  W.  III.  c.  3.  in  profecutions  for  thofe  trea- 
fons to  which  that  a£l  extends,  the  fame  rule  (of  requiring 
tiuo  witneffes)  is  again  enforced  ,  with  this  addition,  that 
the  confiilfion  of  the  prifoner,  which  fnali  countervail  the 
neceffity  of  fuch  proof,  muft  be  in  open  court.  In  the  con- 
ftruftion  of  which  a£l  it  hath  been  holden  ^,  that  a  confef- 
fion  of  the  prifoner,  taken  out  of  court,  before  a  magiftrate  or 
perfon  having  competent  authority  to  take  it,  and  proved  by 

a  Fofier,  240 — .244. 


authorities  as  Cicero  and  Pancetius.  Cicero  makes  the  dlftiiK^ion 
that  it  is  the  duty  of  the  judge  to  purfue  the  truth  ;  but  it  is  per- 
mitted to  an  advocate  to  urge  what  has  only  the  femblance  of  it. 
He  fays  he  would  not  have  ventured  himfelf  to  have  advanced 
this,  (efpecially  when  he  was  writing  upon  philofophy,)  if  it  had 
not  alfo  been  the  opinion  of  the  gravefl  of  the  floics,  Pancetius- 
<^  Judicis  eft  femper  in  caufis  verum  fequi:  patroni  nonnunquam 
"  verifimile,  etiam  fi  minus  fit  verum,  defendere :  quod  fcribere 
"  (prasfertim  cum  de  philofophia  fcriberem)  non  auderem,  nifi 
**  idem  placeret  graviffimo  iloicorum  Panaetio.'' 

Cic,  de  Off.  lih*  2.  c.  14. 
two 
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two  witncflcs,  IS  fuiTicient  to  convift  him  of  treafon.     But 
hafty  unguarded  confelTions,  made  to  perfons  having  no  fuch 
authority,  ought  not  to  be   admitted  as  evidence  under  this 
ilatute.     And  indeed,  even  in  cafes  of  felony  at  the  common 
law,  they  are  the  weakell  and  moft  fufpicious  of  all  telli- 
mony ;  ever  liable  to  be  obtained  by  artifice,  falfe  hopes, 
promifes  of  favour,  or  menaces  j  feldom  remembered  accu- 
rately, or  reported  with  due  precifion  \  and  incapable  in  their 
nature  of  being  difproved  by  other  negative  evidence.     By 
the  fi\nie   ftatute  7  W.  III.  it    is  declared   that  both    wit- 
nefles  muft  be  to  the  fame  overt  a£l  of  treafon,  or  one  to  one 
overt  a£t,  and  the   other  to   another  overt  a£l,  of  the  fame 
fpecies  of  treafon  ^y  and  not  of  diftinft  heads  or  kinds  :  and 
no  evidence  fhall  be  admitted  to  prove  any  overt  act  not  ex- 
prefsly  laid  in   the  indiftment.     And  therefore  in  fir  John 
Feiiwick's  cafe,  in  king  William's  time,  where  there  was  but 
one  witnefs,  an  aft  of  parliament  ^  was  made  on  purpofe  to 
attaint  him  of  treajbn,  and  he  was  executed  ^.  But  in  almofl 
every  other  accufation  one  pofitive  witnefs  is  fufficient.  Baron 
Montefquieu  lays  it  down  for  a  rule  %  that  thofe  laws  which 
condemn  a  man  to  death  in  any  cafe  on  the  depofition  of  a 
fingle  witnefs,  are  fatal  to  liberty :  and  he  adds  this  reafon, 
that  the  witnefs  who  affirms,  and  the  accufed  who  denies, 
make  an  equal  balance  ^  \  there  is  a  neceffity  therefore  to  call 
in  a  third  man  to  incline  the   fcale.     But  this  feems  to  be 
carrying  matters  too  far  :  for  there  are  fome  crimes,  in  which 
the  very  privacy  of  their  nature  excludes  the  poffibility  of 
having  more  than  one  witnefs  ;  muft   thefe  therefore  efcape 
unpunifhed  ?    Neither  indeed  is  the  bare  denial  of  the  perfon 
accufed  equivalent  to  the  pofitive  oath  of  a  difinterefted  wit- 
nefs.    In  cafes  of  indiflments  for  perjury,  this  doftrine  rs 
better  founded  ;  and  there  our  law  adopts  it :  for  one  witnefs 
is  not  allowed  to  convlft  a  man  indifted  for  perjury;  becaufe 
then  there  is  only  one  oath  againfl  auotlier  ^.     In  cafes  of 


b  See  St.Tr.  II.  T44.  Foilcr,  235.  «   Sp.   L.  b.  12.  r,   3.. 
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treafon  alfo  there  Is  the  accufed's  oath  of  allegiance,  to  coun- 
terpoife  the  iilfovmation  of  a  iingle  witnefs ;  and  that  may 
perhaps  be  one  reafoii  why  the  law  requires  a  double  tefti- 
niony  to  convia  him  :  though  the  principal  reafon,  undoubt- 
edly, is  to  fecure  the  fubjed'  from  being  facrificed  to  fiaitious 
confpiracies,  which  have  been  the  engines  of  profliiratc  and 
crafty  politicians  in  all  ages. 

Secondly,  thougli  from  the  reverfal  of  colonel  Sidney!s 
attainder  by  aG  of  parliament  in  1689  "  't  may  be  colk-aed  ', 
that  the  mere  fimilitude  of  lumd-writing  in  two  papers  fhewn 
to  a  jury,  without  other  concurrent  teiiimony,  is  no  evidence 
that  both  were  written  by  the  fame  pcrfon  ;  yet  undoubtedly 
the  tefbmony  of  witneflVs,  well  acquainted  with  the  party's 
hand,  that  they  believe  the  paper  in  queflion  to  have  been 
Vt-rittea  by  him,  is  evidence  to  be  left  to  a  jury  J  (lo). 

Thirdly,  by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  concealing  it's  death,  mml  prove  bv  one  wit- 
nefs that  the  child  was  born  dead  ;  otherwifc  fuch  conceal- 
ment fliall  be  evidence  of  her  having  murdered  it  "  (i  i). 

■   '[;  ^■:  ^T  *'"  ' '  ^'"  ^*-  '^'-  ^' '■  ^5     L^y-  -^  cfe, 

J   iv.:CiP,eUoa.caf..      .4.  D.   Ujjo.     JD.,j;i.     4  iiur.  644.         ' 
St.  ri.lt?.  453.  Francla's  calu,  A.  D.  it   See  pa-,  i )i. 


(10)  Bat  the  proof  of  !...and-«-ridng  is  not  evidence  in  luoh- 
:reafon,  unlefs  the  papers  are  found  in  the  cui'cody  of  the  prrfon-T- 
f  Burr.  644.  ' 

(  1 1 )  By  the43  Geo.  III.  ,v  ,58.  this  il„tute  is  reoealed,  and  a!fo 
.  fmidar  ftatute  in  Ireland  the  6  ann.  c.  4.  a.d  it  is  'enacled  that  aU 
vomea  ^v:ho  fliall  be  tried  for  the  murder  of  their  baitard  children, 
had  be  tned  bv  the  fan.e  rules  of  evidence,  a.  if  thefe  ftatute. 
.ad  never  been  paffed,  provided  th.at  it  ihali  be  lav.ful  fo.^  the  jury 
o  nnd  that  the  prifoner  was  delivered  of  ifl'ue,  wldcli  .f  born  ali.-e 
.ould  have  been  a  baftard,  and  that  fhe  did  endeavour  to  conceal 


358  Public  Book  IV* 

Fourthly,  all  prefamptive  evidence  of  felony  (hould  be 
admitted  cautloufly :  for  the  law  holds,  that  it  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innocent  fuffer.  And 
[359  1^^^  Matthew  Hale  in  particular  *  lays  down  two  rules  moft 
prudent  and  necefTary  to  be  obferved  :  i.  Never  to  convicSt 
a  man  for  ftealing  the  goods  of  a  perfon  unknown,  merely 
becaufe  he  will  give  no  account  how  he  came  by  them, 
unlefs  an  actual  felony  be  proved  of  fuch  goods  :  and,  2. 
Never  to  convi6l:  any  perfon  of  murder  or  manflaughter,  till 
at  leaft  the  body  be  found  dead  j  on  account  of  two  infhances 
he  mentions,  where  perfons  were  executed  for  the  murder  of 
others,  who  were  then  alive,  but  miffing. 

Lastly,  it  was  an  antient  and  commonly  received  prac- 
tice"^, (derived  from  the  civil  law,  and  which  alfo  to  this 
day  obtains  in  the  kingdom  of  France  ",)  that,  as  counfel 
was  not  allowed  to  any  prifoner  accufed  of  a  capital  crime,  fo 
neither  (hould  he  be  fuffered  to  exculpate  himfelf  by  the  tef- 
timony  of  any  witneffes.  And  therefore  it  deferves  to  be  re- 
membered to  the  honour  of  Mary  I.  (whofe  early  fenti- 
ments,  till  her  marriage  with  Philip  of  Spain,  feem  to  have 
been  humane  and  generous  %)  that  when  {he  appointed  fir 
Richard  Morgan  chief  juvhice  of  the  common  pleas,  {he  in- 
joined  him,  <<  that  notwithftanding  the  old  error,  which 
*«  did  not  admit  any  witnefs"  to  fpeak,  or  any  other  matter 
"  td  be  heard,  in  favour  of  the  adverfary,  her  majefty  being 
«^  party ;  her  highnefs's  pleafure  was,  that  whatfoerer  could 
<^  be  brought  in  favour  of  the  fubjed  {liould  be  admitted  to 
"  be  heard:  and  moreover,  that  the  juftices  fliould  not  per- 
^f  fuade  themfelves  to  fit  in  judgment  otherwife  for  her  high- 

1  2k  Kal.  P.  C.  290.  '  Montefq.  Sp.  L.  b.  29.  c.  il. 

«  St.  Tr.  hpajjim.  •  See  pag.   17. 
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the  birth  thereof,  and  the  court  therefore  may  adjudge  the  pri- 

Jkfner  to  be  eommitted  to  the  gaol  or  houfe  of  corrcdion  for  any 

lime  not  exceeding  tv/o  months* 

^»  nefs 


Ch* '!fe7-  Wrongs.  359 

<«  nefs  than  for  her  f^ubjetl  p."     Afterwards,  in  one  particu- 
lar inftance  (when  embezzling  the  queen's  military  (lores  was 
made  felony  by  ftatute  31   Eliz.  c.  4,)   it  was  provided  thiat 
any  perfon  impeached  for  fuch  felony,  «  fhould  be  received 
«^  and  admitted  to  mslkaany  lawful  proof  that  he  could,  by 
*'  lawful  witnefs  or  otherwife,  for  his  difcharge  and  defence  :'* 
and  in  general  the  courts  grew  fo  heartily  alhamed  of  a  doc- 
trine fo  Uiireafonable  and  opprefii^e,  that  a  pradice  was  gra- 
dually introduced  of  examining  witneflls  for  the  prifoner,  but 
not  upon  oath  ^  :  the  confequence  of  which  ftill  was,  that  [  360  ] 
the  jury  gave  lefs  credit   to  the  prifoner's  evidence,  than  to 
that   produced  by  the  crown.     Sir  Edward  Coke  ^  protefts 
very  flrongly  againft  this  tyrannical  pracSice :  declaring  that 
he  never  read  in  any  a£b  of  parliament,  book-cafe,  or  record^ 
that  in  criminal  cafes  the  party  accufed  fhould  not  have  wlt- 
ncfles  fworn  for  him ;  and  therefore  there  was  not  fo  much 
'SiS  fcintilla  juris  againft  it  ^  And  the  houfe  of  commons  were 
fo  fenfible  of  this  abfurdity,  that,  in  the   bill  for  abolifhing 
hoftilities  betv/een  England  and  Scotland  ^,  when  felonies      - 
committed  by  Englifhmen  in  Scotland  were  ordered  to  be 
tried  in  one  of  the  three  northern  counties,  they  infifted  on 
a  ciaufe,  and  carried  it  "  againft  the  efforts  of  both  the  crown 
and  the  houfe  of  lords,  againft  the  practice  of  the  courts  in. 
Englajid,  and  the  exprefs  law  of  Scotland  ^^ .  ««  that  in  all 
"  fuch  trials  for  the  better  difcovery  of  the  truth,  and  the 
*^  better  information  of  the  confciences  of  the  jury  and  juf- 
"  tices,  there  fliall  be  allowed  to  the  party  arraigned  the  be- 
"  nefit  of  fuch  credible  v/itneffes,  to  be  examined  upon  oath 
"  as  can  be  produced  for  his  clearing  and  juftification."    At 
length  by  the  ftatute  7  W.  III.  c.  3.   the  fame   meafure  of 
juftice  was  eftablifhed  throughout  all  the  realm,  in  cafes  of 
treafon  within  the  acl :  and   it  was  afterwards  declared  by 
ftatute  I  Ann.  ft.  2.  c.  9.  that  in  all  cafes  of  treafori  and  fe^A- 

F  Hollingih.    1112.  ^t.  Tr,  L  72.  '  Stat.  4  Jac.  L  c.  i, 

q  2  Bulft.  147.    Cru.  Car.  292.  u  Com.  Journ.  4.  5.  i%.  13.  15.  29, 

*■  3  Inlh  79.  30.  Jun.  1607. 

s  See  alfo  2  Hal  P,  C,  aSj.  tnd  his  w  Ibidr  4  Jun,   iSq^, 
fwramary,-*64. 
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lony,  all  witnefles/^r  the  prifoner  Ihould  be  examined  upon 
oath,  in  like  manner  as  the  witneffes  againji  him. 

When  the  evidence  on  both  fides  is  clofed,  and  indeed 
when  any  evidence  hath  been  given,  tjie  jury  cannot  be  dif- 
charged  (unlefs  in  cafes  of  evident  neceffity  -)  till  they  have 
given  in  their  verdid    (ii)  ;  but  are  to  confider  of  it,   and 
deliver  it  in,  with  the  iiirne  forms,  as  upon  civil  caufes  : 
only  they  cannot,  in  a  criminal  cafe  which  touches  life  or 
member,  give  a  privy  verdid  y.     But  the  judges  may  ad- 
journ, while  the  jury  are  withdrawn  to  confer,  and  return 
[  361   ]  ^o  receive  the  verdid  in  open  courts     And  fuch  public  or 
open  verdia  may  be  either  general,  guilty,  or  not  guilty ; 
or  fpecial,  fetting  forth  all  the  circumftancesof  the  cafe,  and 
praying  the  judgment  of  the  court,  whether,  for  inftance, 
on  the  fails  ftated,if  It  be  murder,  manflaughter,  or  no  crime 
at  all.     This   is  where  they  doubt  the  matter  of  law,  and 
therefore  chufe  to  leave  it  to  the  determination  of  the  court ; 
though  they  have   an   unqueftionable  right  of  determining 
upon  all  the  circumftances,  and  finding  a  general  verdift,  if 
they  think  proper  fo  to  hazard  a  breach  of  their  oaths  ;  and 
if  their  verdift  be  notorioufly  wrong,  they  may  be  puniflied, 
and  the  verdid  fet  afide  by  attaint  at  the  fuit  of  the  king; 
but  not  at  the  fuit  of  the  prifoner  *.     But  the  pradice,  here- 
tofore in  ufe,  of  fining,  Imprifoning,  or  otherwife  punifliing 
jurors,  merely  at  the  difcretion  of  the  court,  for  finding  their 

X  Co.  Liu.  22/.  3  Inrt.  i\o.  Foil,  «  3   St.   Tr,  731.     4  St.  Tr.  231. 

27.     Gould's  cafe.   Hi!.    1764.  455.485. 

y  2  Hah  P.   G.  300.  2,  Hawk.  -  2  Hal.  P.  C.  310. 
P,  C.439. 


(11)  It  is  now  fettled  that  when  a  criminal  trial  runs  to  fuch 
a  length,  as  it  cannot  be  concluded  in  one  day,  the  court  by 
it's  own  authority,  may  adjourn  till  the  next  morning  ;  but 
the  jury  muft  be  fomewhcre  kept  together,  that  they  may 
have  no  communication  but  with  each  other.  Stone's  cafe^  6 
T.  R,  527, 

verdicl 
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verdia  contrary  to  the  diredlon  of  the  judge,  was  arbitrary, 
unconftltutlona],  and  illegal  ;  and  is  treated  as  fuch  by  fir 
Thomas  Smith,  two  hundred  years  ago  ,  who  accounted 
^^  fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to 
''  the  liberty  and  cuftom  of  the  realm  of  England  ^"  For, 
as  fir  Matthew  Hale  well  obferves  *,  it  would  be  a  moft  un. 
happy  cafe  for  the  judge  himfelf,  if  the  piifoner's  fate  de- 
pended upon  his  direc^iions  : — unhappy  alfo  for  the  prifoner  ; 
tor,  if  the  judge's  opinion  muft  rule  the  verdift,  the  trial  by 
jury  would  be  ufelefs.  Yet  in  many  inftances  ^,  where  con- 
trary to  evidence  the  jury  have  found  the  prifoner  guilty,  their 
verdict  hath  been  mercifully  fet  afide,  and  a  new  trial  grant- 
ed by  the  court  of  king's  bench  :  for  in  fuch  cafe,  as  hath 
been  faid,  it  cannot  be  fet  right  by  attaint.  But  there  hath 
yet  been  no  inftance  of  granting  a  new  trial,  where  the  pri- 
foner was  acquitted  upon  the  firft  ^. 

If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is 
then  for  ever  quit  and  difcharged  of  the  accufation  ^  ,  except 
he  be  appealed  of  felony  within  the  time  limited  by  law.  And 
upon  fuch  his  acquittal,  or  difcharge  for  want  of  profecu-  [  362  ] 
tion,  he  fliall  be  immediately  fet  at  large,  without  payment 
of  any  fee  to  the  gaoler  =.  But  if  the  jury  find  him  guilty  ^ 
he  is  then  faid  to  be  convicled  of  the  crime  whereof  he  Hands 
r^^difted.  Which  conviftion  may  accrue  tv^^o  ways;  either 
by  his  confcffing  the  offence  and  pleading  guilty,  or  by  his 
being  found  fo  by  the-verdid  of  his  country. 

When  the  offender  is  thus  convicled,  there  are  two  colla- 
teral circumft^nces  that  immediately  arife.     i.  On  a  convic- 

a  SmrVii'scomnnanv.  I.  3.    c.  i.  «  Stat.  14.   Geo.  \\\.  c.  20. 

a   a  Ha!.  P.  C    313.  f  Ic,   the    Roman  repu'r)lic,  when  th^ 

^   I  Lev,    9.      T.    Jones,    163.      St.  prifoner  wds   convidled  of  any  capital 

Tr.  X.  416.  cflti!ce  by  his  judges,  the   form  ofpro- 

c   2  Hawk.  P.  C.  442.  noLincing  thai  conviction  was  fomething 

d  The  civil  law  in  fuch    cafe  only  peculiaiJy   delicate  ^    not    that  he  was 

d!icharges   hira  from  the  fame  accufer,  guilty,  but  that  he  had  not  been  enough 

not  but  from  the  fame  accufation.   (/'/.  upon  his  guard;  '' pnrum  cavijje  vide^ 

4S,  z.  7.  §  2,)  «'  tur:'     {Frjius  325.) 
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tlon,  (or  even  upon  sn  acquittal  v/here  there  was  a  reafon- 
able  ground  to  profecute,  and  infaft  a  bona  fide  profecution,) 
for  any  grand  or  petit  larciny  or  other  felony,  the  reaforiable 
expences  of  profecution,  and  alfo,  if  the  profecutor  be  poor, 
a  compenfation  for  his  trouble  and  lofs  of  time,  are  by  ftaVates 
25  Geo.  II.  c.  36.  and  18  Geo.  III.  c.  19.  to  be  allowed 
him  out  of  the  county  ftock,  if  he  petitions  the  judge  for  that 
purpofe:  and  by  ftatute  27  Geo.  II.  c.  3.  explained  by  the 
fame  ftatute  18  Geo.  III.  c.  19.  all  perfons  appearing  upon 
recognizance  or  fubpoen a  to  give  evidence,  whether  any  in- 
di£tment  be  preferred  or  no,  and  as  well  without  conviftion 
as  with  it,  are  entitled  to  be  paid  their  charges,  with  a  farther 
allowance  (if  poor)  for  their  trouble  and  lofs  of  time  (12). 
2.  On  a  convidion  of  larciny  in  particular,  the  profecutor  fliall 
have  rertitution  of  his  goods,  by  virtue  of  the  ftatute  21  Hen. 
VIIL  c.  1 1.  For  by  the  common  law  there  was  no  reftitutiou 
of  goods  upon  an  indldment,  becaufe  it  is  at  the  fuit  of  the 
king  only;  and  therefore  the  party  was  enforced  to  bring 
an  appeal  of  robbery,  in  order  to  have  his  goods  again  ^. 
But,  it  being  confidcred  that  the  party,  profecuting  the 
pffender  by  indictment,  deferves  to  the  full  as  much  encou- 
ragement as  he  who  profecqtes  by  appeal,  this  ftatute  was 
made,  which  enafts,  that  if  any  perfon  be  convided  of  lar^ 

«  3  Inii.  242. 


(12)  But  the  colls  cannot  be  allovved  the  profecutor  out  of 
the  county  rates  in  any  cafe  for  a  mifdemeanor.      7  T.  i?.  377.  j 

In  many  cafes  of  mifdemeanors,  the  intereft  of  the  public 
as  much  requires  that  the  judge  Should  have  the  power  of  aL 
lowing  colls  to  the  profecutor  as  in  felony.  As  in  the  offences 
of  uttering  bafe  coin,  obtaining  goods  and  money  under  falfe 
pretences,  receiving  llolen  goods,  perjury,  and  in  other  inllances 
where  the  profecution  is  as  neceiTary  for  the  public  fecurity  as  in 
.^^felony,  and  where  the  profecutor  has  no  farther  intereft  in  th^ 
profecutioii  than  any  other  member  of  the  cormrnunity. 


piny 
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ciny,  by  the  evidence  of  the  party  robbed,  he  fliall  have  full 
reftitution  of  his  money,  goods,  and  chattels  ;  or  the  value 
of  them  out  of  the  offender's  goods,  if  he  has  any,  by  a  writ  [  363  ] 
to  be  granted  by  the  juftices.     And  the  conftruftion  of  this 
aft  having  been  in  great  meafure  conformable  to  the  law  of 
appeals,  it  has  therefore  In  praftice  fuperfeded  the  ufe  of  ap- 
peals of  larciny.     For  inftance  :  as  formerly  upon  appeals  ^ 
fo  now  upon  indiaments  of  larciny,  this  writ  of  reftitution 
(hall  reach  the  goods  fo  ftolen,  notwithftanding  the  property  ' 
of  them  is  endeavoured  to  be  altered  by  fale  In  market  overt  ^. 
And  though  this  may  feem  fomewhat  hard  upon  the  buyer, 
yet  the  rule  of  law  is  that  "  fpoliattis  debet,  ante^  ofnnia,  rejU- 
«  tuir  efpecially  v/hen  he  has  ufed  all  the  diligence  in  his 
power  to  convia  the  felon.     And,  fmce  the  cafe  is  reduced 
to  this  hard  neceflity,   that  either    the  owner  or  the  buyer 
muft  fufFer  ;  the  law  prefers  the  right  of  the  owner,  who 
has  done   a  meritorious  aa  by  purfuing  a  felon  to  ^  condign 
punifliment,    to  the  right  of  the  buyer,  whofe  merit  is  only 
negative,  that  he iias  been  guilty  of  no  unfair  tranfaaion. 
And  it  is  now  ufual   for  the  court,    upon  the  conviaion  of 
a  felon,  to  order  (without  any  writ)  immediate  reftitution  of 
fuch  goods,  as  are  brought  into  court,  to  be  made  to   the 
feveral  profecutors.     Or,  elfe,  fecondly,   without  fuch  writ 
of  reftitution,  the   party  may   peaceably  retake   his  goods, 
wherever  he  happens  to  find  them  ^   unlefs  a  new  property 
be  fairly  acquired  therein.     Or,  laftly,  if  the  felon  be  con- 
viaed  and  pardoned,  or  be  allov/ed  his  clergy,  the  party 
robbed  may  bring  his  aaion  of  trover  againft  him  for  his 
goods  ;  and  recover  a  fatisfaaion  in  damages.     But  fuch 
aaion  lies  not  before  profecution  ;  for  fo  felonies  would  be 
made  up  and  healed"  :  and  alfo  recaption  is  unlawful,  if  it 
l?e    done  with   intention  to  fmother  or  compound  the  lar- 

'^.  Braaon,  de  coron.  c.  3a,  *  See  Vol.  III.   pag.  4,  / 

^  See  Vol.  II.  psg.  450.  "^  i   Hal.  P.  C.  546. 

I   I  Hai.P,  C.  J43,  "^  See  pag.  133. 
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cmy ;  It  ^ncn  becoming  the  heinous  offence  of  theft-bote,  z$ 
was  mentioned  in  a  former  chapter'^  (13). 

It  is  not  uncommon,  when  a  perfon  is  conviaed  of  a  mif- 
dernefnor,  which  principally  and  more   immediately  affeas 
fome  individual,  73  a  battery,  iraprifonment,  or  the  like,  for 
[  35^  ]  l^^  ^^^^^  ^^  permit  the  defendant  tofpM  with  the profecutor 
before   any  judgment  is  pronounced  -,  and  if  the  profecutor 
declares  himfeif  fatlsficd  to  inflia  but  a  trivial  punlfhment. 
This  is  done  to  reimburfe  the  profecutor  his  expenfes,  and 
make  him  fome  private  amends,  without  the  trouble  and  cir- 
cuity of  a  civil  aaion.    But  it  furely  is  a  dangerous  pradice  : 
and,  thopgh  it  may  be  intruded  to  the  prudence  and  difcre- 
tion  of  the  judges  in  the  fuperior  courts  of  record,  it  ought 
never  to  be  allowed  in  local  or  inferior  jurifdiftions,  fuch  as 
the  quarter-feiTions  ;  where  profecutions  for  affaults  are  by 
this  means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  juftice.     Above  all  it  fhould 
never  be  fufiered,  where  the  teflimony  of  the  profecutor  him- 
feif is  neceflary  to  convia  the  defendant :  for  by  this  means, 
the  rules  of  evidence   are  entirely  fubverted  ;  the  profecutor 
becomes  in  elFea  a  plaintiff,  and  yet  is  fuffered  to  bear  wit- 
nefs  for  himfeif.     Nay  even  a  voluntary  forglvenefs,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  llroke 
of  juftice.     "  This,"  fays  au  elegant  writer  <>,    (who  pleads 

a  See  pag.  133,  ♦  Becc.  ch.  46, 


(13)  The  owner  of  goods  llolenj  who  has  profecuted  the  thief 
to  convidion,  cannot  recover  the  value  of  his  goods  from  a  perfon 
who  has  purcliafed  them  and  fold  them  again,  even  with  notice  of 
1^^  theft,  before  conviSion.     2  T.  R.  750. 

And  if  the  owner  of  goods  lofes  them  by  a  fraud  and  not  bv  a 
felony,  and  afterwards  convidls  the  offender,  he  is  not  entitled 
to  reftitution,  or  to  retain  them,  againll  a  perfon,  as  a  pawn-, 
broker,  who  has  fairly  acquired  a  new  right  of  property  in  them 

5.  r.  i?.  175.  ' 
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with  equal  (Ircngth  for  the  certainty  as  for  the  lenity  of  punifli- 
nicnt,)  ^^  may  be  an  a6l  of  good  nature  and  humanity,  but 
It  is  contrary  to  the  good  of  the  pubhc.  For,  although  a 
private  citizen  may  difpenfe  with  fatisfacStion  for  his  private 
injury,  he  cannot  remove  the  neceflity  of  public  example. 
'^  The  right  of  punifliing  belongs  not  to  any  one  individual 
♦*  in  particular,  but  to  the  fociety  in  general,  or  the  fove- 
^^  reign  who  reprefents  that  fociety :  and  a  man  may  rc- 
"  nounce  his  own  portion  of  this  right,  but  he  cannot  give 
^*  up  that  of  other*." 
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CHAPTER    THE    TV/ENTY-EIGIiTIl 


OF  THE  BENEFIT  of  CLERGY 


AFTER  trial  and  convlftlon,  the  judgment  of  the  court 
regularly  follows,  uniefs  fufpended  or  arrefted  by  fome 
intervening  circumftance-,  of  which  the  principal  is  thtbenejit 
of  clergy  :  a  title  of  no  fmall  curiofity  as  well  as  ufe  -,  and  con- 
cerning which  I  fhall  therefore  Inquire  :  i.  Into  it's  original, 
and  the  various  mutations  which  this  privilege  of  clergy  has 
fuftained.  o,.  To  what  perfons  it  is  to  be  allowed  at  this  day, 
3.  In  what  cafes.    4.  The  confequences  of  allowing  it. 

I.  Clergy,  th^ privilegium  clerkaky  or  in  common  fpeech, 
ihe  benefit  of  clergy y  had  its  original  from  the  pious  regard  paid 
by  chriftian  princes  to  the  church  in  it's  infant  ftate  ;  and  th-e 
ill  ufe  which  the  popifli  ecclefiaftics  foon  made  of  that  pious 
regard.  The  exemptions  which  they  granted  to  the  church, 
were  principally  of  two  kinds:  i.  Exemption  oiplacesy  con- 
ftcrated  to  religious  duties,  from  criminal  arrefts,  which  was 
the  foundation  of  fan£luaries :  2.  Exemption  of  tht  perfons  ; 
of  clergymen  from  criminal  procefs  before  the  fecular  judge 
in  a  few  particular  cafes,  which  was  the  true  original  and 
meaning  of  the  privilegium  clericale. 

But  the  clergy,  increafing  in  wealth,  power,  honour,  num^ 
ber,  and  intereft,  began  foon  to  fet  up  for  themfelves  :  and     j 
that  which  they  obtained  by  the  favour  of  the  civil  govern^.     ' 
m^znt^  they  now  claimed  as  their  inherent  right:  and  as  a 
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right  of  the  higheft  nature,  indefeafable,  2nd  Jure  dlvim^.  ' 

By  their  canons  therefore  and  conftitutions  they  endeavoured 
It,  and  where  they  met  with  eafy  princes  obtained,  a  vaft 
=xtenfion  of  thefe  exemptions  :  as  well  in  regard  to  the  crimes 
themfclves,  of  which  the  lift  became  quite  univerfal  ^ ;  as 
in  regard  to  the  perfons  exempted,  among  whom  were  at 
length  comprehended  not  only  every  little  fubordinate  officer 
belonging  to  the  church  or  clergy,  but  even  many  that  wer^ 
lOtally  laymen. 

In  England  however,  although  the  ufurpationsof  thepopc 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely 
exterminated  his  fupremacy,  yet  a  total  exemption  of  the 
::Iergy  from  fecular  jurifdiftion  could  never  be  thoroughly 
effeded,  though  often  endeavoured  by  the  clergy  ^ :  and 
therefore,  though  the  Tintknt  privileghim  clericale  was  mfome 
capital  cafes,  yet  it  was  not  iiniverfdlyy  allowed.  And  in 
thofe  particular  cafes,  the  ufe  v>^as  for  the  biffiop  or  ordinary 
to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts, 
as  foon  as  they  were  indifted ;  concerning  the  allowance  of 
which  demand  there  was  for  many  years  a  great  uncertainty^ : 
till  at  length  it  was  finally  fettled  in  the  reign  of  Henry  the  ^ 
[ixtb,  that  the  prifoner  (hould  firft  be  arraigned;  and  might 
either  thai  claim  his  benefit  of  clergy,  by  way  of  declinatory 
plea;  or,  after  conviSlmz^  by  way  of  arrefting  judgment- 
This  latter  way  is  moft  ufually  pra£l;ifed,  as  it  is  more  to  the 
fatisfadion  of  the  court  to  have  the  crime  previoully  afcer- 
■aincd  by  confeffion  or  the  verdicl  of  a  jury ;  and  alfo  it  is 
Tiore  advantageous  jto  the  prifoner  himfelf,  who  may  pof- 
Qbly  be  acquitted,  and  fo  need  not  the  benefit  of  his  clergy 
it  all. 

Originally  the  law  was  held,  that  no  man  fhould  be 
admitted  to  the  privilege  of  clergy^  but  fuch  as  had  the  habi'- 
turn  et  tonfuram  clericakm  ^.    But  in  procefs  of  time  a  much  [  2<^7  j 

*  The  principal  argument^  upon  b  See  Vol.  Ill,  pag.  62, 

i^'hich  they  founded  this  exemption  «  Keilw.  180. 

►vas  that  textoffcripture  j  *' touch  not  ''   2  Hal.  P.  C.  377. 

'*  mine  anointed,  and  do  my  pTcphets         *^  2  Hal.   P.  C.  37*.   M.  PariS;,  A.  I}- 

'^  a»  harm."  (Keilw.  |8i.)  1^59-     See  VoL  X.  p^ng,  ::4. 
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Wider  and  more  comprehenfive  crltenonzxvas  eftabliflied:  every 
one  that  could  read  (a  mark  of  great  learning  in  thofe  days  of 
ignorance  and  her  fifter  fuperftition)  being  accounted  a  clerk 
or  ckrkits^  and  allowed  the  benefit  of  clerkihip,  though  nei- 
ther iriltlated  in  holy  orders,  nor  trimmed  with  the  clerical 
tonfure.  But  when  learning,  by  means  of  the  invention  of 
printing,  and  other  concurrent  caufes,  began  to  be  more  ge- 
nerally diffeminated  than  formerly  ;  and  reading  was  no 
longer  a  competent  proof  of  clerkfhip,  or  being  In  holy  or- 
ders *j  it  was  found  that  as  many  laymen  as  divines  were 
admitted  to  the  privilegmm  clericale :  and  therefore  by  ftatute 
4  Henry  VIL  c.  i'^,  a  diilinftion  was  once  more  drawn 
betwctn  mere  lay  fcholars,  and  clerks  that  were  really  in 
orders.  And,  tliough  It  was  thought  reafonable  ftill  to  mi- 
tigate the  feverity  of  the  law  with  regard  to  the  former,  yet 
they  were  not  put  upon  the  fame  footing  with  a6lual  clergy  - 
being  fubjecled  to  a  flight  degree  of  puniflnnent,  aiiid  not 
allowed  to  claim  the  clerical  privilege  more  than  once*  Ac- 
cordingly the  flatute  direfts,  that  no  pcrfon,  once  admitted 
to  the  benefit  of  clergy,  {hall  be  admitted  thereto  a  fecond 
time,  unlefs  he  produces  his  orders :  and  in  order  to  diftin- 
guifli  their  perfohs,  all  laymen  v/ho  are  allovved  this  privilege 
fhall  be  burnt  with  a  hot  iron  in  the  brawn  >*f  the  left  thumb. 
This  diflindion  between  learned  lavmen,  and  real  clerks  in 
orders,  wasabolifhed  for  a  time  by  the  ftatutes  28  Plen.  VIII. 
€.  I .  and  32  Hen.  VIII.  c.  3.  but  it  is  held  ^  to  have  been  vir- 
tually reftored  by  ftatute  1  Edw.  VL  c.  12.  which  ilatute 
alfo  enafts  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliament,  may  have  the  benefit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  firfl 
offence,  (although  they  cannot  read,  and  without  being  burnt 
in  the  hand,)  for  all  offences  then  clergyabje  to  commoners, 
and  alfofor  the  crimes  of  houfe-breaking,  highvvayrrpbbery^ 
liorfe-ilealing,  and  robbing  of  churches  ( i) . 

f  Hob.  294.     55  Hal.  P.  C.  575 

( J )  Upon  the  convi6lion  of  the  duchefs  of  Kingfton  for  bigamy> 
II  was  argued  by  the  attorney-general  Thurlow,  that  peereffes 

were 


Ch.  28.  Wrongs.  368 

After  this  burning  the  laity,  and  before  it  the  real 
clergy,  were  difcharged  from  the  fentence  of  the  law  In  the 
khig's  courts,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclefiallical  canons.  Y/hereupon  the 
ordinary,  not  fatisfied  tvith  the  proofs  adduced  in  the  profane 
fecular  courts  fet  himfelf  formally  to  work  to  make  a  purga- 
tion of  the  ofFender  by  a  new  canonical  trial ;  although  he 
had  been  previoufly  convi£l'ed  by  his  country,  or  perhaps  by 
his  own  confelTion  ^\  This  trial  was  held  before  the  blfiiop  in 
perfon,  or  his  deputy,  and  by  a  jury  of  twelve  clerks:  and 
there,  firft,  the  party  himfelf  v/as  required  to  make  oath  of 
his  own  innocence  ;  next,  there  was  to  be  the  oath  of  twelve 
compurgators,  who  fwore  they  believed  he  fpoke  the  truth; 
then,  witneffes  were  to  be  examined  upon  oath,  but  on  be- 
half of  the  prifoner  only  :  and,  laflly,  the  jury  were  to  bring 
in  their  verdi^Sl  upon  oath,  which  ufually  acquitted  the  pri- 
foner ;  otherwife,  if  a  clerk,  he  was  degraded,  or  put  to 
penance  ^.  A  learned  judge,  in  the  beginning  of  the  laft 
century  ^,  remarks  v/ith  much  indignation  the  vafi;  comiplication 

^  Staundford,  P.  G.  13I.  /'.  ^  Hob.  291. 

£   3  P.  W-n.  44.7.      Hub.  2S9. 

were  not  entitled  by  i  Edw.  VI.  c.  12.  like  peers,  to  the  privilege 
of  peerage;  but  it  was  the  unanimous  opinion  of  the  judges,  that 
a  peerefs  convidftedof  a  clergyable  felony  ought  to  be  immediately 
difcharged  without  being  burnt  in  the  hand,  or  without  being  liable 
to  any  imprifonment.  11  H,  St.  Tr.  264.  If  the  duchefs  had  been 
admitted,  like  a  commoner,  only  to  the  benefit  of  clergy,  burning 
in  the  hand  at  that  time  could  not  have  been  difpenfed  with. 

The  argument  was,  that  the  piivilege  of  peerage  Vv^as  only  an 
extenfion  of  the  benefit  of  clergy,  and  therefore  granted  only  ta 
thofe  who  were  or  might  be  entitled  to  that  benefit;  but  as  no  fe- 
male,  peerefs  or  com.moner,  at  that  time  was  entitled  to  the  benefit 
of  clergy,  fo  it  was  not  the  intention  of  the'le^iflature  to  grant  to 
any  female  the  privilege  of  peerage. 

And  in  my  opinion  the  argument  of  the  attorney -general  is 
much  more  convincing  and  fatisfadory,  as  a  legal  demonftration, 
than  the  arguments  of  the  counfel  on  the  other  lide,  or  the  reafons 
3:sted  for  the  opinion^  of  the  judges. 

Qf 
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of  perjury  and  fubornation  of  perjury,  in  this  folemn  farce 
of  a  mock  trial  j  the  witneffes,  the  compurgators,  and  the 
jury,  bemg  all  of  them  partakers  in  the  guilt :  the  delinquent 
party- alfo,  though  convicted  before  on  the  clearcft  evidence, 
and  confcious  of  his  own  ofFsnce,  yet  was  permitted  and  al- 
moft  compelled  to  fwear  hirnfelf  not  guilty  :  nor  was  the  good 
t)i{hop  himfeif,  under  whofe  countenance  this  fcene  of 
wickednefs  was  daily  tranfafted,  by  any  means  exempt  from 
a  fhare  of  it.  And  yet  by  this  purgation  the  party  was 
reftored  to  his  credit,  his  liberty,  his  lands,  and  his  capacity 
of  purchafing  afrefh,  and  was  entirely  made  a  new  and  an 
innocent  man* 

This  fcandalous  proftitution  of  oaths,  and  the  forms  of 
juftice,  in  the  almoft  conftant  acquittal  of  felonious  clerks 
by  purgation,  was  the  occafion,  that,  upon  very  heinous  and 
[  369  3  notorious  circumftances  of  guilt,  the  temporal  courts  would 
not  truft  the  ordinary  with  the  trial  of  the  offender,  but 
delivered  over  to  him  the  convifled  clerk,  abfque  purgatmie 
facienda :  in  which  fituation  the  clerk  convi£l  could  not  make 
purgation ;  but  was  to  continue  in  prifon  during  hfe,  and 
ivas  irrcapable  of  acquiiing  any  perfonal  property,  or  receiving 
the  profits  of  his  lands,  unlefs  the  king  fhould  pleafe  to  par- 
don him.  Both  thefe  courfes  were  in  fome  degree  excep- 
tionable ;  the  latter  being  perhaps  too  rigid,  as  the  former 
was  produ6live  of  the  moft  abandoned  perjury.  As  there- 
fore thefe  mock  trials  took  their  rife  from  fa<flious  and  popifli 
tenets,  tending  to  exempt  one  part  of  the  nation  from  the 
general  municipal  law  5  it  became  high  time,  when  the  re- 
formation was  thoroughly  eftabliihed,  to  abolifh  fo  vain  and 
Impious  a  ceremony. 

Accordingly  the  flatuteof  iSEliz.  c.  7.ena<3:s,  that,for 
the  avoiding  of  fuch  perjuries  and  abufes,  after  the  offender 
has  been  allowed  his  clergy,  he  fhall  not  be  delivered  to  the 
ordinary,  as  formerly ;  but,  upon  fuch  allowance  and  burn- 
ing in  the  hand,  he  fhall  forthwith  be  enlarged  and  delivered 
out  of  prifon ;  with  provifo,  that  the  judge  niay>  if  he  thinks 

fit. 
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fit,  continue  the  ofi'ender  in  gaol  for  any  time  not  exceeding 
a  year.  And  thus  the  law  continued,  for  above  a  century, 
unaltered;  except  only  that  the  ftatute  of  2,1  Jac.  I.  c.  6/ 
allowed,  that  women  convifted  of  fimple  larcinies  under  the 
value  of  ten  (hillings  fliould  (not  properly  have  the  benefit 
of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be 
burned  in  the  hand,  and  whipped,  (locked,  or  imprifoned 
for  any  time  not  exceeding  a  year.  And  a  fimilar  indul- 
gence, by  the  ftatutes  3  &  4  W.  &  M.  c.  9.  and  4  &  5  W* 
Sc  M.  c.  24.  was  extended  to  women,  guilty  of  any  clergy- 
able felony  whatfoever ;  who  were  allowed  once  to  claim  the 
benefit  of  thtjlaiutey  in  like  manner  as  men  might  claim  the 
benefit  of  clergy^  and  to  be  difcharged  upon  being  burned  in 
the  hand,  and  imprifoned  for  any  time  not  exceeding  a  year. 
The  puni(hment  of  burning  in  the  handy  being  found  ineffec- 
tual, was  alfo  changed  by  ftatute  10  and  11  W.  III.  c.  23. 
into  burning  in  the  moft  vifible  part  of  the  left  cheeky  neareft  [  37^  3 
the  nofe :  but,  fuch  an  indelible  ftigma  being  found  by  ex- 
perience to  render  offenders  defperate,  thisprovifion  was  re- 
pealed about  feven  years  afterwards,  by  Pcatute  5  Ann,  c.  6. 
snd,  till  that  period,  all  women,  all  peers  of  parliament  ani 
peerefles,  and  all  male  commoners  who  could  read,  were  dif- 
charged in  all  clergyable  felonies ;  the  males  abfolutcly,  if . 
clerks  in  orders  ;  and  other  commoners,  both  male  and  fe- 
male, upon  branding,  and  peers  and  peerelTes  v/ithout  brand- 
ing, for  the  firft  offence  :  yet  all  liable  (excepting  peers  and 
peerefTes)  if  the  judge  faw  occafion,  to  imprifonment  not 
exceeding  a  year.  And  thofe  men,  who  could  not  read,  i 
under  the  degree  of  peerage,  were  hanged. 

Afterwards  indeed  it  was  confidered,  that  ^ducatiot^ 
and  learning  were  no  extenuations  of  guilt,  but  quite  the  re- 
Verfe  :  and  that,  if  the  punifhment  of  death  for  fimple  felony 
was  too  fevere  for  thofe  who  had  been  liberally  inftrufted,  it 
was,  afortm^iy  too  fevere  for  the  ignorant  alfo.  And  there- 
upon by  the  fame  ftatute  5  Ann.  c.  6.  it  was  enafted,  that 
the  benefit  of  clergy  fhould  be  granted  to  all  thofe  who  were 
entitled  to  aik  k,  without  requiring  them  to  read  by  way  of 

conditioual 
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conditional  merit  (2).    And  experience  having  fliewn,  that  fo 
very  univerfal  a  lenity  was  frequently  inconvenient,  and  an 
encouragement  to  commit  the  lower  degrees  of  felony  y  and 
that,  though  capital  punifhments  were  too  rigorous  for  thefe^ 
inferior  offences,  yet  no  punifliment  at  all  (or  next  to  none) 
was  as  much  too  gentle  j  it  was  farther  enaded  by  the  fame 
ftatute,  that  when  any  perfon  is  convided  of  any  theft  or 
larclny,  and  burnt  in  the  hand  for  the  fame  according  to  the 
antient  law,^  he  fliall  alfo,  at  the  difcretion  of  the  judge,  be 
committed  to  the  houfe  of  correaion  or  publick  workhoufe, 
to  be  there  kept  to  hard  labour,  for  any  time  not  lefs  than 
fix  months,  and  not  exceeding  two  years  ;  with  a  power  of 
infliaing  a  double  confinem.ent  in  cafe  of  the  party^s  efcape 
from  thefirft.  And  it  was  alfo  enaded  bytheftatutes,  4  Geo.  I. 
c.  II.  and  6  Geo.  I.  c.  23.  that  when  any  perfons  fliall  be 
conviaed  of  any  larciny,  either  grand  or  petit,  or  any  felo- 
L  371  ]  nious  (tealing  or  taking  of  money  or  goods  and  chattels  either 
from  the  perfon  or  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  fliall  be  entitled  to  the  benefit  of 
clergy,^  and  liable  only  to  the  penalties  of  burning  in  the  hand 
or  whipping,  the  court  in  their  difcretion,  inttead  of  fuch 
burning  In  the  hand  or  whipping,  may  dired  fuch  offenders 
to  be  tranfported  to  America,  (or,  by  ftatute  19  Geo.  III. 
c.  74.  to  any  other  parts  beyond  the  feas)  for  feven  years : 


(2)  The  ftatute  enads,  that  if  a  perfon  convided  of  a  clergy- 
able o^^nce/hallpray  the  hen-jlt  of  this  aB,  he  /hall  not  be  required 
to  read,  but  fhall  be  taken  to  be,  and  puniihed  as,  a  clerk  convid 
Hence  perfons  conviaed  of  man  {laughters,  bigamies,  and  fimple 
grand  larcinies,  l^c,  are  flill  allied  what  they  have  to  fay  why  judg- 
ment  of  death  fhould  not  be  pronounced  upon  them  ?  And  they  are 
then  told  to  kneel  down,  and  pray  the  bene£t  of  the  ftatute.  It 
would  perhaps  have  been  more  confiftent  with  the  dignity  of  a  court 
of  juftice  to  have  granted  the  benefit  of  clergy,  without  requiring 
an  unneceflkry  form,  the  meaning  of  which  very  few  comprehend. 

And  if  the  prifoner  fhould  obftinately  refufe  to  pray  the  benefit 
of  the  ftatute,  it  feems  to  be  an  unavoidable  confequence  that  the 
judge  mufl;  pronounce  fcntencc  of  death  upon  him. 

^  '  and 
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and,  if  they  return  or  are  feen  at  large  In  this  kingdom  within 
that  time,  it  {hall  be  felony  without  benefit  of  clergy.  And 
by  the  fubfequent  ftatutes  16  Geo.  11.  c.  15.  and  8  Geo.IIL 
c.  15.  many  wife  provifions  are  made  for  the  more  fpeedy 
and  eiFedual  execution  of  the  laws  relating  to  tranfport- 
ation,  and  the  convidion  of  fuch  as  tranfgrefs  them.  But 
now,  by  the  ftatute  ig  Geo.  III.  c.  74.  all  offenders  li- 
able to  tranfportation  may  in  lieu  thereof,  at  the  difcretion 
of  the  judges,  be  employed,  if  males  (except  in  the  cafe  of 
petty  larciny)  in  hard  labour  for  the  benefit  of  fome  public 
navigation ;  or,  whether  males  or  females,  may  in  all  cafes 
be  confined  to  hard  labour  in  certain  penitentiary  houfes,  to 
be  ereded  by  virtue  of  the  faid  aft,  for  the  feveral  terms 
therein  fpecified,  but  in  no  cafe  exceeding  feven  years  5  with 
a  power  of  fubfequent  mitigation,  and  even  of  reward,  in 
cafe  of  their  good  behaviour.  But  if  they  efcape  and  are 
retaken,  for  the  firft  time  an  addition  of  three  years  is  made 
to  the  term  of  their  confinement ;  and  a  fecond  efcape  is 
felony  without  benefit  of  clergy. 

^  In  forming  the  plan  of  thefe  penitentiary  houfes,  the  prin- 
:ipal  objeds  have  been,  by  fobriety,  cleanlinefs,  and  medi- 
:al  affiitance,  by  a  regular  feries  of  labour,  by  folitary  con- 
Snement  during  the  intervals  of  work,  and  by  due  religious 
nftrudion,  topreferve  and  amend  the  health  of  the  unhappy 
Dff'enders,  to  inure  them  to  habits  of  indiOtry,  to  guard  them 
•rom^  pernicious  company,  to  accuftom  them  to  ferious  re- 
ledion,  and  to  teach  them  both  the  principles  and  pradice 
)f  every  chriftian  and  moral  duty.  And  if  the  whole  of  this 
)l3n  be  properly  executed,  and  it's  defeds  be  timely  fup. 
)lied,  there  is  reafon  to  hope  that  fuch  a  reformation  may  be  [  372  ] 
^ff^eded  in  the  lower  clafies  of  mankind,  and  fuch  a  gradual 
cale  of  punifhment  be  affixed  to  all  gradations  of  guilt,  as 
nay  in  time  fuperfede  the  neceffity  of  capital  punilhment, 
jxcept  for  very  atrocious  crimes. 

It  is  alfo  enaded  by  the  fame  ftatute,  19  Geo.  III.  c.  74, 
;hat  inftead  of  burning  in  the  hand  (which  was  fometimes 
:oo  flight  and  fometimcs  too  difgraceful  a  punifliment)  the 
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court  in  all  clergyable  felonies  may  impofe  a  pecuniary  fine  5 
or  (except  in  the  cafe  of  manflaughter)  may  order  the  of- 
fender to  be  once  or  oftener,  but  not  more  than  thrice,  ei- 
ther publicly  or  privately  whipped;  fuch  private  Vt^hipping 
(to  prevent  coUufion  or  abufe)  to  be  infiifted  in  the  prefence 
of  two  witnefies,  and  in  cafe  of  female  ofFenders  in  the  pre- 
fence of  females  only.  Which  fine  or  whipping  fhall  have 
the  fame  confequences  as  burning  in  the  hand ;  and  the  of -^ 
fender,  fo  fined  or  whipped,  fhall  be  equally  liable  to  a  fub-^ 
fequent  detainer  or  imprifonment. 

In  this  ftate  does  the  benefit  of  clergy  at  prefent  (land ; 
very  confiderably  different  from  it's  original  inftitution  :  th« 
wifdom  of  the  Engllfh  legiflature  having,  in  the  courfe  of  a 
long  and  laborious  procefs,  extrafted  by  a  noble  alchemy 
rich  medicines  out  of  poifonous  ingredients;  and  converted, 
by  gradual  mutations,  what  was  at  firft  an  unreafonable 
exemption  of  particular  popifli  ecclefiaftics,  into  a  merciful 
mitigation  of  the  general  law,  with  refpeft  to  capital  punifh- 
ment. 

From  the  whole  of  this  detail  we  may  colleft,  that  how- 
ever in  times  of  ignorance  and  fuperftition  that  monfter  in 
true  policy  may  for  a  while  fubfift,  of  a  body  of  men,  refiding 
in  the  bowels  of  a  ftate,  and  yet  independent  of  it's  laws  ; 
yet,  when  learning  and  rational  religion  have  a  little  en- 
lightened men's  minds,  fociety  can  no  longer  endure  an  ab- 
furdity  fo  grofs,  as  muft  deftroy  it's  very  fundamentals.  For, 
by  the  original  contract  of  government,  the  price  of  protec- 
tion by  the  united  force  of  individuals  is  that  of  obedience  to 
/  ^  -  the  united  will  of  the  community.  This  united  will  is  de- 
^  Glared  in  the  laws  of  the  land  :  and  that  united  force  is  ex- 

erted in  their  due,,  and  univerfal,  execution. 

/• 

II.  I  AM  next  to  Inquire,  to  what  perfons  the  benefit  ^ 

clergy  is  to  be  allowed  at  this  day  :  and  this  muft  be  chiefly 

-  coUeded  from  v/hat  has  been  obferved  in  the  preceding  ar- 

ticle«     For,  upon  the  whole,  we  may  pronounce,  that  all 

I  *  ckrkft 
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clerks  in  orders  are,  without  any  branding,  and  of  courfc 
without  any  tranfportatlon,  fine,  or  whipping,  (for  thofc 
are  only  fubftituted  in  lieu  of  the  other,)  to  be  admitted  to 
this  privilege,  and  immediately  difcharged  ;  and  this  as  often 
as  they  offend  ^  (3).  Again,  all  lords  of  parliament  and  peers 
of  the  realm  having  place  and  voice  in  parliament,  by  the 
ftatute  I  Edw.  VI.  c.  13.  (which  is  likewife  held  to  extend 
to  peerefles  ^)  (hall  be  difcharged  in  all  clergyable  and  other 
felonies,  provided  for  by  the  a6l:,  without  any  burning  in  the 
hand  or  imprifonment,  or  other  puniftiment  fubftituted  in  it's 
ftead,  in  the  fame  manner  as  real  clerks  convidl :  but  this  is 
only  for  the  firft  offence.  Laftly,  all  the  commons  of  the 
realm,  not  in  orders,  whether  male  or  female,  fhall  for  the 
firft  offence  be  difcharged  of  the  capital  punifhment  of  fe- 
lonies within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  fufFering  a  difcretionary  impri- 
fonment in  the  common  gaol,  the  houfe  of  corredtion,  one 
of  the  penitentiary  houfes,  or  in  the  places  of  labour  for 
the  benefit  of  fome  navigation  ;  or,  in  cafe  of  larciny,  upon 
being  tranfported  for  feven  years,  if  the  court  fhall  think 
proper  (4).  It  hath  been  faid,  that  Jews,  and  other  infidels 
and  heretics,  were  not  capable  of  the  benefit  of  clergy,  till 
after  the  ftatute  5  Ann.  c.  6.  as  being  under  a  legal  inca- 

i  2  Hal.  P.  C.  375.  Jiament,  22  Apr.  1776. 

k  Duchefs  of  Kingfton'scafe,  in  par- 


(3)  But  clergymen  have  no  privilege  in  petty  larcinies,  but  they 
are  liable  to  be  whipped  or  tranfported,  like  other  perfons,  for  a 
petty  larciny,  though  they  are  fubje6l  to  no  corporal  punifhment 
whatever,  upon  being  convicted  of  a  grand  larciny  or  any  cler- 
gyable felony. 

(4)  A  layman,  who  has  Once  had  the  benefit  of  clergy,  may  be 
precluded  from  obtaining  it  a  fecond  time,  by  a  counter-plea  on  the 
part  of  the  profecution,  averring  the  identity  of  the  prifoiier's  per- 
fon,  and  that  he  had  before  been  allowed  the  benefit  of  his  clergy, 
though  the  fecond  crime  be  quite  different  from  the  firil.  As  a 
perfon  convided  of  bigamy  is  liable  to  fuffer  death  for  a  man- 
flaughter,  or  any  other  clergyable  felony.  Scct^s  cafs^  Leach^  312. 

H  h  ^  pacity 
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pacity  for  orders  ^  But  I  much  queftion  whether  this  was 
ever  ruled  for  law,  fmce  the  re-introdudion  of  the  Jews  into 
England,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  cafe,  the  Jews  are  ftill  in  the  fame  predicament,  which 
[  374  ]  every  day's  experience  will  contradift  :  the  ftatute  of  queen 
Anne  having  certainly  made  no  alteration  in  this  refpe£l;  it 
only  difpenfing  with  the  neceffity  of  reading  in  thofe  perfons, 
who,  in  cafe  they  could  read,  were  before  the  aft  entitled  to 
the  benefit  of  their  clergy. 

III.  The  third  point  to  be  confidered  is,  for  what  crimes 
th^ privilegium  clericaky  or  benefit  of  clergy,  is  to  be  allowed. 
And,  it  is  to  be  obferved,  that  neither  in  high  treafon,  nor  in 
petit  lafciny,  nor  in  any  mere  mifdemefnors,  it  was  indulged 
at  the  common  law  ;  and  therefore  we  may  lay  it  down  for  a 
rule,  that  it  was  allowable  only  in  petit  treafon  and  capital 
felonies :  which  for  the  mofl  part  became  legally  intitled  to 
this  indulgence  by  the  ftatute  de  cleroy  25  Edw.  III.  ft.  3.  c.  4. 
which  provides  that  clerks  convift  for  treafons  or  felonies^ 
touching  other  perfons  than  the  kinghimfelf  orhis  royal  ma- 
jefty,  fhall  have  the  privilege  of  holy  church.    But  yet  it  was 
not  allowable  in  all  felonies  whatfoever :  for  in  fome  it  was  de- 
nied even  by  the  common  law,  viz.  inftdiatio  viarum^  or  lyincr 
in  wait  for  one  on  the  highway  ;  depopulatio  agrorum^  or  de- 
ftroylng  and  ravaging  a  country  ^  \  and  comhiiftio  domoriim^  or 
arfon,  that  is,  the  burning  of  houfes  ^  :  all  which  are  a  kind 
of  hoftile  ads,  and  in  fome  degree  border  upon  treafon.  And 
farther,  all  thefe  identical  crimes,  together  with  petit  trea- 
fon, and  very  many  other  ads  of  felony,  are  oufted  of  clergy 
by  particular  afts  of  parliament ;  which  have  in  general  been 
mentioned   under  the  particular  offences  to  which  they  be- 
long, and  therefore  need  not  be  here  recapitulated.  Upon  all 
which  ftatutes  for  excluding  clergy  I  (hall  only  obferve,  that 
they  are  nothing  elfe  but  the  reftoring  of  the  law  to  the  fame 
rigor^of  capital  punifliment  in  the  firft  offence,  that  is  exerted 
before  the  privilegium  ckricale  was    at  all    indulged;    and 

1  2,  Hal.  P.C  373.  2  Hawk.  P.C.         "^2  Har.  P.  C.   333. 
338.     Fcfl.  3q6.  R  I  Hal.  P.C  34^. 

which 
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which  It  ftill  exerts  upon  a  fecond  ofFence  m  ahuoft  all  kinds 

of  felonies,  unlefs  committed  by  clerks  aflually  in  orders.  But 

fo  tender  is  the  law  of  inflifting  capital  punifhment  in  the 

firft  inftance  for  any  inferior  felony,  that  notwithftanding  by 

the  marine  law,  as  declared   in  ftatute  2S  Hen.  VIII.  c.  15. 

the  benefit  of  clergy  is  not  allowed  in  any  cafe  whatfoever ;  [  373*  ] 

J^et,    when  offences  are    committed  within  the    admiralty. 

urifdidlion,   which  would  be   clergyable    if  committed  by 

and,  the    conftant  courfe    is  to  acquit  and    difcharge  the 

3rifoner  ^.     And,  to  conclude  this  head  of  inquiry,  we  may 

)bferve  the  following  rules  :  i.  That  in  all  felonies,  whether 

lew  created  or  by  common  law,  clergy  Is  now  allowable, 

mlefs  taken  away  by  exprefs  words  of  an  a6l:  of  parliament  p. 

I,  That,  where  clergy  is  taken  away  from  the  principal,  it  is 

lot  of  courfe  taken  away  from  the  acceflbry,  unlefs  he  be  alfo 

)articularly  included  in  the  words  of  the  ftatute  ^.    3.  That, 

vhen  the  benefit  of  clergy  is  taken  away  from  the  ofence,  (as 

n  cafe  of  murder,  buggery,  robbery,  rape,  and  burglary,)  a 

)rincipal  in  the   fecond  degree,  being  prefent,  aiding,  and 

.betting  the  crime,  is  as  well  excluded  from  his  clergy  as  he 

hat  is  principal  in  the  firft  degree :  but,   4.  That,  where  it 

s  only  taken   away  from  the  per/on  committing  the  ofi'ence, 

as  in  the  cafe  of  ftabbing,  or  committing  larciny  in  a  dwel- 

ing-houfe  (5),  or  privately  from  the  perfon,)  his  aiders  and 

bettors  are  not  excluded;  through  the  tendernefs  of  the 

iw,  which  hath  determined  that  fuch  ftatutes  fliall  be  taken 

iterally  ^. 

IV.  Lastly,  we  are  to  Inquire  what  the  confcquences  are 
D  the  party,  of  allowing  him  this  benefit  of  clergy.    I  fpe^k 

o  Moor,  756.     Foft.  288.  q  2  Hawk.  P.  C.  342, 

P  2  Hal.  P.  C.  330.  r    I  Hal.  P.  C.  529.  Fofter.  356,  357- 

(5)  In  the  cafe  of  all  capital  larcinies  in  a  dwelling-houfe,  the 
enefit  of  clergy  has  been  taken  away,  as  well  from  thofe  who  aid, 
[Tiil,  and  abet,  as  from  thofe  who  adualiy  commit  the  crime,  by 

JV.  ^  M.  c.  9  and  ii.AmuJl.  i.  r.  7.    See  p.  240.  ante. 

H  h  3  not 
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not  of  the  branding,  fine,  whipping,  imprifonment,  or  tranf- 
portation  ;  which  are  rather  concomitant  conditions,  than 
confequences  of  receiving  this  indulgence.  The  confe- 
quenccs  are  fuch  as  afFeft  his  prefent  intereft,  and  future 
credit  and  capacity :  as  having  been  once  a  felon,  but  now 
purged  from  that  guilt  by  the  privilege^ of  clergy  •,  which 
operates  as  a  kind  of  ftatute  pardon. 

And,  we  mayobferve,  i.  That  by  this  conviftion  he  for- 
feits all  his  goods  to  the  king ;  which,  being  once  vefted  in 
the  crown,  (hall  not  afterwards  be  reftored  to  the  offender  «• 
r  374"^  ]  2.  That,  after  convidion,  and  till  he  receives  the  judgment 
of  the  law,  by  branding  or  fome  of  it's  fubftitutes,  or  elfe  is 
pardoned  by  the  king,  he  is  to  all  intents  and  purpofes  a  felon, 
and  fubjea  to  all  the  difabilities  and  other  incidents  of  a  fe- 
lon ^    3.  That,  after  burning  or  it's  fubftitute,  or  pardon, 
he  is  difcharged  for  ever  of  that,  and  all  other  felonies  before 
committed,  within  the  benefit  of  clergy  -,  but  not  of  felonies 
from  which  fuch  benefit  is  excluded  :  and  this  by  ftatutes 
8  Eliz.  c.  4.  and  18  Eliz.  c.  7.     4-  That  by  the  burning, 
or  it's  fubftitute,  or   the  pardon  of  it,  he  is  reftored  to  all 
capacities  and  credits,  and  the  pofleffion  of  his  lands,  as  if  he 
had  never  been  convifted  ".     5.  That  what  is  faid  with  re- 
gard to  the  advantages  of  commoners  and  laymen,  fubfe- 
quent  to  the  burning  in  the  hand,  is  equally  applicable  to 
all  peers  and  clergymen,  although  never  branded  at  all,  or 
fubjeaed  to  other  punifliment  in  it's  ftead.     For  they  have 
the  fame  privileges,  without  any  burning,  or  any  fubftitute 
for  it,  which  others  are  entitled  to  after  it  ^. 

s  2  Hal.  P.  C.  38S,  «  2  Hal.  p.  C.  389-     5  Rep.  II®. 

t  3  P.  W"'*.  4S7.  *  ^  Hal.  P.  C.  3S9>  390- 
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CHAPTER  THE  TWENTY-NINTH. 

or  JUDGMENT  and  it's  CONSE 
QUENCES. 


WE  are  now  to  confider  the  next  ftage  of  criminal  pro- 
fecution,  after  trial  and  conviftion  are  paft,  in  fuch 
crimes  and  mifdemefnors,  as  are  either  too  high  or  too  low 
to  be  included  within  the  benefit  of  clergy  :  which  is  that  of 
judgment.     For  when,  upon  a  capital  charge,  the  jury  have 
brought  in  their  verdift  guilty,  in  the  prefence  of  the  pri- 
foner  j  he  is  either  immediately,  or  at  a  convenient  time  foon 
after,  afked  by  the  court,  if  he  has  any  thing  to  offer  why 
judgment  ftiould  notie  awarded  againft  him.     And  in  cafe 
the  defendant  be  found  guilty  of  a  mifdemefnor,  (the  trial  of 
which  may,  and  does  ufually,  happen  in  his  abfence,  after 
he  has  once  appeared,)  a  capias  is  awarded  and  iflued,  to 
bring  him  in  to  receive  his  judgment ;  and,  if  he  abfconds, 
he  may  be  profecuted  even  to  outlawry.     But  whenever  he 
appears  in  perfon,  upon  either  a  capital  or  inferior  convi£bion, 
he  may  at^this  period,  as  well  as  at  his  arraignment,  offer  any 
exceptions  to  the  indiftment,  in  arrejl  ortay  of  judgment : 
as  for  want  of  fufficient  certainty  in  fetting  forth  either  the 
perfon,  the  time,  the  place,  or  the  offence.     And,  if  the  ob- 
je£lions  be  valid,  the  whole  proceedings  (hall  be  fet  afide  ; 
but  the  party  may  be  indifted  again  ^.     And  we  may  take 
notice  J    I.  That  none  of  the  flatutes  oi  jeofails^  ^  for  amend*? 
ment  of  errors,  extend  to  indidlments  or  proceedings  in  cri- 

a  4  Rep,  45.  b  See  Vol  IlL  pag,  407, 

H  h  4  min;^l 
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mlnal  cafes ;  and  therefore  a  defedlve  mdiament  Is  not  aided 
by  a  verdift,  as  defeaive  pleadings  in  civil  cafes  are.  2.  That, 
in  favour  of  life,  great  ftrianefs  has  at  all  times  been  ob- 
37^  ]  ferved,  in  every  point  of  an  indiament.  Sir  Matthew  Hale 
indeed  complains,  «  that  this  ftrianefs  is  grown  to  be  a 
i'  blemifh  and  inconvenience  in  the  law,  and  the  adminiftra- 
^'  tion  thereof:  for  that  more  offenders  efcape  by  the  over- 
<^  eafy  ear  given  to  exceptions  in  indiaments,  than  by  their 
"  own  innocence  ^"  And  yet  no  man  was  more  tender  of 
life  than  this  truly  excellent  judge. 

A  PARDON  alfo,  as  has  been  before  faid,  may  be  pleaded 
inarreft  of  judgment:  and  it  has  the  fame  advantage  when 
pleaded  here,  as  when  pleaded  upon  arraignment ;  viz.  the 
faving  the  attainder,  and  of  courfe  the  corruption  of  blood  - 
which  nothing  can  reftore  but  parliament,  when  a  pardon  is 
not  pleaded  till  after  fentence.  And  certainly,  upon  all  ac- 
counts, when  a  man  hath  obtained  a  pardon,  he  is  in  the  right 
to  plead  it  as  foon  as  poffible. 

Praying  the  benefit  of  clergy  may  alfo  be  ranked  among 
the  motions  in  arreft  of  judgment :  of  which  we  fpokc 
largely  in  the  preceding  chapter. 

If  all  ihefe  refources  fail,  the  court  muft  pronounce  that 
judgment,  which  the  law  hath  annexed  to  the  crime,  and 
■which  hath  been  conftantly  mentioned,  together  with  the 
crime  itfelf,  in  fome  or  other  of  the  former  chapters.    Of 
thefe  fome   are  capital,  which  extc:^  to  the  life  of  the  of- 
fender, and  confift  generally  in  being  hanged  by  the  neck  till 
dead  •,  though  in  very  atrocious  crimes  other  circumftances 
of  terror,  pain,  or  difgrace  are  fuperadded  :,as,  in  treafons  of 
all  kinds,  being  drawn  or  dragged  to  the  place  of  execution; 
in  high  treafon  affeaing  the  king's  perfon  or  government, 
embowelling  alive,  beheading,  and  quartering  ;  and  in  mur- 
der, a  public  difleaion.     And,  in  cafe  of  any  treafon  com- 

€  2  Hal  P.  C.  i9S„ 
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mitted  by  a  female,  the  judgment  is  to  be  burned  alive  (i). 
But  the  humanity  of  the  Engllfli  nation  has  authorized,  by  a 
tacit  confent,  an  almoft  general  mitigation  of  fuch  parts  of 
thefe  judgments,  as  favours  of  torture  or  cruelty  :  a  fledge  or 
hurdle  being  ufually  allowed  to  fuch  traitors  as  are  condemrxcd  [  377  J 
to  be  drawn  ;  and  there  being  very  few  inftances  (and  thofe 
accidental  or  by  negligence)  of  any  perfon's  being  embowclled 
or  burned,  till  previoufly  deprived  of  fenfation  by  ftrangling. 
Some  punifhments  confifl  in  exile  or  banifliment,  by  abjura- 
tion of  the  realm,  or  tranfportation  :  others  in  lofs  of  liberty, 
by  perpetual  or  temporary  imprifonment.  Some  extend  to 
confifcation,  by  forfeiture  of  lands,  or  moveables,  or  both, 
or  of  the  profits  of  lands  for  life  :  others  induce  a  difability, 
of  holding  offices  or  employments,  being  heirs,  executors, 
and  the  like.  Some,  though  rarely,  occafion  a  mutilation 
or  dlfmembering,  by  cutting  off  the  hand  or  ears  :  others 
fix  a  lafting  ftigma  on  the  offender,  by  flitting  the  noftrils,  or 
branding  in  the  hand  or  cheek.  Some  are  merely  pecuniary, 
by  dated  or  difcretionary  fines  :  and  laftly  there  are  others, 
that  confifl  principally  in  their  ignominy,  though  moft  of 
them  are  mixed  with  fome  degree  of  corporal  pain;  and  thefe 
are  inflifted  chiefly  for  fuch  crimes,  as  either  arife  from  indi- 
gence, or  render  even  opulence  difgraceful.  Such  as  whip- 
ping, hard  labour  In  the  houfe  of  corredion  or  otherwife,  the 
pillory,  the  flocks,  and  the  ducklng-flool. 

Disgusting  as  this  catalogue  may  feem,  it  will  afibrd 
pleafure  to  an  Englifh  reader,  and  do  honour  to  the  Englifli 
law,  to  compare  it  with  that  fhocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  almoft  every 
other  nation  in  Europe.  And  it  is  moreover  one  of  the 
glories  of  our  Englifli  law,  that  the  fpecies,  though  not  al- 
ways the  quantity  or  degree,  of  punlihment  is  afcertaimd  for 
€very  offence  \  and   that  It  is  not  left  in  the  breafl  of  any 


( I )  But  this  is  now  altered  by  30  Geo.  IIL  c.  48.  See  p.  304. 

Be  7,  atitCf 

7  j^^i^f 


Zn  Public  Book  IV. 

judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which 
the  law  has  beforehand  ordained,  for  every  fubjeft  alike, 
without  refpea  of  perfons.  For,  if  judgments  were  to  be 
the  private  opinions  of  the  judge,  men  would  then  be  flaves 
to  their  magiftrates  ;  and  would  live  in  fociety,  without 
knowing  exadly  the  conditions  and  obligations  which  it  lays 
them  under.  And  befides,  as  this  prevents  oppreffion  on 
the  one  hand,  fo  on  the  other  it  ftifles  all  hopes  of  impunity 
[  3y8  ]  ^^  mitigation;  with  which  an  offender  might  flatter  himfelf, 
if  his  puniCbment  depended  on  the  humour  or  difcretion  of 
the  court.  Whereas,  where  an  eftablifhed  penalty  is  an- 
nexed to  crimes,  the  criminal  may  read  their  certain  confe- 
quence  in  that  law  ;  which  ought  to  be  the  unvaried  rule,  as 
it  is  the  inflexible  judge,  of  his  adions. 

The  difcretionary  fines  and  difcretionary  length  of  im^ 
prifonment,  which  our  courts  are  enabled  to  impofe,  may 
feem  an  exception  to  this  rule.  But  the  general  nature  of 
the  punifhment,  Wz.  by  fine  or  imprifonment,  is,  in  thefe 
tafes,  fixed  and  determinate:  though  the  duration  and  quan- 
tity of  each  mufl  frequently  vary,  from  the  aggravations  or 
othervi^ife  of  the  offence,  the  quality  and  condition  of  the 
parties,  and  from  innumerable  other  circumftances.  The 
quantum^  in  particular,  of  pecuniary  fines  neither  can,  nor 
ought  to  be  afcertained  by  any  invariable  law.  The  value 
of  money  itfelf  changes  from  a  thoufand  caufes  ;  and,  at  all 
events,  what  is  ruin  to  one  man's  fortune,  may  be  matter  of 
indifference  to  another's.  Thus  the  law  of  the  twelve  tables 
at  Rome  fined  every  perfon,  that  ftruck  another,  five  and 
twenty  denarii :  this,  in  the  more  opulent  days  of  the  em- 
pire, grew  to  be  a  punifhment  of  fo  little  confidcration, 
that  Aulus  Gelius  tells  a  flory  of  one  Lucius  Neratius, 
who  made  it  his  diverfion  to  give  a  blow  to  whomfoever  he 
pleafed,  and  then  tender  them  the  legal  forfeiture.  Our  flatute 
law  has  not  therefore  often  afcertained  the  quantity  of  fines, 
nor  the  common  law  ever;  it  direding  fuch  an  offence  to  be 
punifhed  by  fine  in  general,  witho-ut  fpecifying  the  certain 
fum  ;  which  is  fully  fuificient,  when  we  confider,  that  how. 

ever 
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ver  unlimited  the  power  of  the  court  may  feem,  It  is  far 
rom  being  wholly  arbitrary  -,  but  it's  difcretion  is  regulated 
)ylaw.    For  the  bill  of  rights  ^  has  particularly  declared, 
hat  exceflive  fines  ought  not  to  be  impofed,  nor  cruel  and  un- 
ifual  punlftiments  mfliaed  :  (which  had  a  retrofpeft  to  fomc 
inprecedented  proceedings  in  the  court  of  king's  bench,  m 
:he  reign  of  king  James  the  fecond :)  and  the  fame  ftatute 
Farther  declares,  that  all  grants  and  promifes  of  fines  and  [  379  3 
Forfeitures  of  particular  perfons  before  conviftion,  are  ille- 
gal and  void.     Now  the  bill  of  rights  was  only  declaratory 
of  the  old  conftitutional  law :  and  accordingly  we  find  it  ex- 
prefsly  holden,  long  before  %  that  all  fuch  previous  grants 
are  void  ;  fince  thereby  many  times  undue  means,  and  more 
violent  profecution,  would  be  ufed  for  private  lucre,  than  the 
quiet  and  juft  proceeding  of  law  would  permit. 

The  reafonablenefs  of  fines  in  criminal  cafes  has  alfo  been 
ufually    regulated  by    the    determination  of  magna  carta^ 
c.  14.    concerning  amercements    for    mifbehaviour  by  the 
fulters  in  matters  of  civil  right.     "  Liber  homo  non  amercie- 
«  turpro  parvo  deli^Oy  nift  fecundum  modutn  ipftus  deli^i ;  et 
« pro    tnagno    deliBoy  fecundum    magnitudinem   deliai ;  /aim 
^•^  contenemento  fuo  ;  et  mercator  eodem  modoyfalva  mercandifa 
^^fua;  etvillanus  eodem  tnodo  amercietur^  falvo  luainagio  Juo^* 
A  rule,  that  obtained  even  in  Henry  the  fecond's  time  ^ 
and  means  only,  that  no  man  (hall  have  a  larger  amercement 
impofed  upon  him,  than  his  circumftances  or  perfonal  eftate 
Will  bear  5  faving  to  the  landholder  his  contenement  (2),  or 

d  Stat.  I.  W.  &  M.  ft.  2.  c.  2.  ^  Glanv.  I.  9.  c.  8.  *5C  ir. 

c  2  lDi>.  48. 


(2)  Lord  Coke  fays,  that  <^  contenement  fignifieth  his  counte-, 
<«  nance,  as  the  armour  of  a  foldier  is  his  countenance,  the  books 
*«  of  a  fcholar  his  countenance,  and  the  like.'*  2  Injl.  28.  He 
alfo  adds,  that  "  the  ivatnagium  is  the  countenance  of  the  villain, 
«  and  it  was  great  reafon  to  fave  his  wainage,  for  otherwife  the 
«<  miferable  creature  was  to  carry  the  burden  on  his  back."    Ibid. 

land  I 


379  Public  Book  IV. 

land  ;  to  the  trader  his  merchandize ;  and  to  the  countr)'- 
man  his  wainage,  or  team  and  inftruments  of  hufbandry.    In 
order  to  afcertain  which,  the  great  charter  alfo  direfts,  that 
the  amercement,  which  is  always  inflided  in  general  terms 
("//   in    mifericordia")    fhall    be    fet,  ponatur,   or  reduced 
to  a  certanity  by,  the  oath  of  good  and  lawful  men  of  the 
neighbourhood.     Which  method,  of  liquidating  the  amerce- 
ment to  a  precife  fum,  was   ufually  performed  in  the  fupe- 
rior  courts  by  the  affeflment  or  affeerment  of  the  coroner,  a 
fworn  ofEcer  chofen  by  the  neighbourhood,  under  the  equity 
of  the  ftatute  Weftm.  i.  c.  i8;  and  then  the  judges  eftreated 
them  into  the  exchequer  s.     But  in  the  court  leet  and  court 
baron  it  is  (till  performed  by  affeerors,  or  fuitors  fworn  to 
affeere,  that   is,  tax  and  moderate  the  general  amercement 
according  to  the  particular  circumftances  of  the  offence  and 
C  32o  ]the  offender  ".  Amercements  impofed  by  the  fuperior  courts 
on  their  own  officers  and    minifters  were  affeered  by  the 
judges  themfelves;  but  when  a  pecuniary  muia  wasinfliaed 
by  them  on  a  ftranger  (not  being  party  to  any  fuit)  it  was 
then   denominated  a  fine ' ;  and    the  antient   pradice  was, 
when   any  fuch    fine  was    impofed,    to  inquire  by  a  jury 
"quantum  inde  regi  dare  valeat  per  annum,  f aha  fufientatione 
"fua,  rf  uxoris,  et  liberorum  fuorum  J."     And  fince  the  difufe 
of  fuch  inqueft,  it  is  never  ufual  to  affefs  a  larger  fine  than  a 
man  is  able  to  pay,  without  touching  the  implements  of  his 
livelihood  ;  but  to  inflift   corporal  punifliment,  or  a  limited 
imprifonment,  inftead  of  fuch  fine  as  might  amount  to  im- 
prifonment  for  life.     And  this  is  the  reafon  why  fines  in  the 
king's  court  are  frequently  denominated  ranfoms,  becaufe 
the  penalty  muft  otherwife  fall  upon  a  man's  perfon,  unlefs 
it  be  redeemed  or  ranfomed  by  a  pecuniary  fine  " :  according 
to  an   antient  maxim,  qui  non  habet  in  crmncna  luat  in  cor- 
psre.     Yet,  where  any  ftatute  fpeaks  both  of  fine  and  ran- 

l^-^-^^-l^-  '8  Rep.  40. 

The  ajieeroi's  oath  is  conceived  in        i  Gilb.  Exch   c   c 

fom. 
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fom,  it  is  holden,  that  the  ranfom  fhall  be  treble  to  the  fine 
at  lead  K 

When  fentence  of   death,  the  moft  terrible  and  higheft 
judgment   in  the  laws  of  England,  is  pronounced,  the  im- 
mediate  infeparable  confequence  from  the  common  law  is  aU 
tahuier,  ^  For  when  it  is  now  clear  beyond  all  difpute,  that 
the  criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to 
be  exterminated  as  a  rnonfter  and  a  bane  to  human  fociety, 
the  law  fets  a  note  of  infamy  upon  him,  puts  him  out  of  it's 
protedion,  and  takes  no  farther  care  of  him  than  barely  to 
lee  him  executed.  He  is  then  called  attaint,  attinaus,  ftained 
or  blackened.     He  is  no  longer  of  any  credit  or  reputation  5 
he  cannot  be  a  witncfs  in  any  court  \  neither  is  he  capable 
Df  performing  the  fundions  of  another  man  :  for,  by  an  an- 
ticipation of  his  punifhment,  he  is  already  dead  in  law"^. 
Ihis  is  ^ittx  jiidgme7it :  for  there  is  great  difference  between 
I  man  conviHed  and  attahited ;  though  they  are  frequently 
:hrough  inaccuracy  confounded  together.     After  convidion  r  ^3     -, 
3nly,  a  man  is  liable  to  none  of  thefe  difabilities :  for  there  ^   ^    ^   -* 
s  ftill  in  contemplation  of  law  a  poffibility  of  his  innocence. 
Something  may  be  offered  in  arreft  of  judgment :  the  indift- 
nent  may  be  erroneous,  which  will  render  his  guilt  uncer- 
am,  and  thereupon  the  prefent  convi£lion  may  be  quafhed : 
le  may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy  : 
)oth  which  fuppofe  fome  latent  fparks  of  merit,  which  plead 
n  extenuation  of  his  fault.     But  when'  judgment  is  once 
)ronounced,  both  law  and  fa£l  confpire  to  prove  him  com- 
)letely  guilty  ;  and  there  is  not  the  remoteft  poffibility  left 
)f  any  thing  to  be  faid    In  his  favour.      Upon  judgment 
herefore  of  death,  and  not  before,  the  attainder  of  a  cri^ 
ninal  commences  :  or  upon  fuch  circumftances   as  are  equi- 
aient  to  judgment  of  death  5  as  judgment  of  outlawry  on  a 
apital  crime,  pronounced  for  abfconding  or  fleeing  from 
^aice,  which  tacitly  confeffes  the  guilt.     And  therefore  ei- 
her  upon  judgment  of  outlawry,  or  of  death,  for  treafon  or 
elony,  a  man  (hall  be  faid  to  be  attainted. 

'     .^Dyer,  232.  m  3  Infl.  213. 
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The  confequcnces  of  attainder  are  forfeiture  and  corrup- 
tion of  blood* 

I.  Forfeiture  is  twofold  ;  of  real,  and  perfonal  eftates, 
Firft,  as  to  real  eftates :  by  attainder  in  high  treafon  "  a  man 
forfeits  to  the  king  all  his  lands  and  tenements  of  inherit- 
tance,  whether  fee-fimple  or  fee-tail>  and  all  his  rights  of  en- 
try on  lands  or  tenements,  which  he  had  at  the  time  of  the 
offence  committed,  or  at  any  time  afterwards,  to  be  for  ever 
veiled  in  the  crown  :  and  alfo  the  profits  of  all  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years, 
fo  long  as  fuch  intereft  {hall  fubfift.  This  forfeiture  relates 
backwards  to  the  time  of  the  treafon  committed  :  fo  as  to 
avoid  all  intermediate  fales  and  incumbrances**,  but  not 
thofe  before  the  hCt :  and  therefore  a  wife's  jointure  is  not 
forfeitable  for  the  treafon  of  her  hufband  5  becaufe  fettled 
upon  her  previous  to  the  treafon  committed.  But  her  dower 
C  3812  ]  is  forfeited  by  the  exprefs  provifion  of  ftatute  5  &  6  Edw.  VI. 
c.  II.  And  yet  the  hufband  (hall  be  tenant  by  the  curtefy 
of  the  wife's  lands,  if  the  wife  be  attainted  of  treafon  p  : 
for  that  is  not  prohibited  by  the  ftatute.  But,  though  after 
attainder  the  forfeiture  relates  back  to  the  time  of  the  treafon 
committed,  yet  It  does  not  take  efFeft  unlefs  an  attainder  be 
had,  of  which  it  is  one  of  the  fruits  :  and  therefore  if  a 
traitor  dies  before  judgment  pronounced,  or  is  killed  In  open 
rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture 
of  his  lan4£  :  for  he  never  was  attainted  of  treafon  ^.  But  If 
the  chief  juftice  of  the  king's  bench  (the  fupreme  coroner 
of  all  England)  In  perfon,  upon  the  view  of  the  body  of  one 
killed  itifopen  rebellion,  records  it  and  returns  the  record  into 
his  own^court,  both  lands  and  goods  fliall  be  forfeited  ^ 

The  natural  juftice  of  forfeiture  or  confifcation  of  pro- 
perty, for  treafon »,  is  founded  on  this  confideration :  that 

n  Co,  Lilt.  392.  Sinft.  19.  i  Hal.  ^  Co.  Litt.  13. 

P,  C  240.     2  Hawk^  P.  C.  448.  ^  4  Rep.  57. 

o  3  Inft.  air.  *  See  Vol.  L  pag.  259. 
9  I  HaU  F.C,  359. 
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he  who  haA  thus  violated  the  fundamental  principles  of 
government,  and  broken  his  part  of  the  original  contrail  be- 
tween king  and  people,  hath  abandoned  his  connexions  with 
fociety,  and  hath  no  longer  any  right  to  thofe  advantages, 
which  before  belonged  to  him  purely  as  a  member  of  the  com- 
munity :  among  which  focial  advantages  the  right  of  tranf- 
ferring  or  traiifmitting  property  to  others  is  one  of  the  chief. 
Such  forfeitures  moreover,  whereby  his  pofterity  muft  fufFer 
as  well  as  himfelf,  will  help  to  reftrain  a  man,  not  only  by 
the  fenfe  of  his  duty,  and  dread  of  perfonal  punifliment,  but 
alfo  by  his  paffions  and  natural  afFeftions ;  and  will  intereft 
every  dependant  and  relation  he  has,  to  keep  him  from 
offending  :  according  to  that  beautiful  fentlment  of  Cicero  *, 
^*  nfc  vero  me  fugit  quamftt  acerb um^  parentum  Jcelera  jiliorum 
^*  poenis  lui :  fed  hoc  praeclare  legihus  compm'atum  ejl^  ut  caritas 
^^  liherorum  amtciores  parentes  relpuhlicae  redder et.^^  And  there- 
fore Aulus  Cafcellius,  a  Roman  lawyer  in  the  time  of  the 
triumvirate,  ufed  to  boaft  that  he  had  two  reafons  for  de- 
fpifing  the  power  of  the  tyrants  ;  his  old  age,  and  his  want  [  383  3 
of  children :  for  children  are  pledges  to  the  prince  of  the 
father's  obedience  ^  Yet  many  nations  have  thought,  that 
this  pofthumous  punifhment  favours  of  hardfhip  to  the  inno- 
cent •,  efpeclally  for  crimes  that  do  not  ftrike  at  the  very  root 
and  foundation  of  fociety,  as  treafon  againft  the  government 
sxprefsly  does.  And  therefore,  though  confifcations  were 
^ery  frequent  in  the  times  of  the  earlier  emperors,  yet  Arca- 
dius  and  Honorius  in  every  other  inftance  but  that  of  treafon^ 
thought  it  more  juft,  "  ihi  tjfe  poenarn^  ubi  et  noxa  ejl  ;^  and 
ordered  that  ^^  peccata  fiws  teneant  auclores^  7iec  uherius  progre-^ 
^^  diatur  metiis^  qiiam  repermtur  del'iElum  ^ ;"  and  Juftinian 
alfo  made  a  law  to  reftrain  the  puniflimtnt  of  relations  "  ; 
which  direfts  the  forfeiture  to  go,  except  in  the  cafe  of  m- 
men  majejiatisy  to  the  next  of  kin  to  the  delinquent.  On  the 
other  hand  the  Macedonian  laws  extended  even  the  capital 
uunifliment  of  treafon.  not  onlv  to  the  children  but  to  all  the 

s  adBnitum,  ep.  it,  ^  Cod.  9.  47.  22, 

t  Gravin,  1,  §  68.  «  Nov.^  134  r.  13, 

relations 
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relations  of  the  delinquent^:  and  of  courfe  theii*  eftates  mufi: 
be  alfo  forfeited,  as  no  man  was  left  to  inherit  them.  And 
in  Germany,  by  the  famous .  golden  buUe  ^,  (copied  almoft 
verbatim  from  Juftinian's  code  y,)  the  lives  of  thefons  offuch 
as  confpire  to  kill  an  eleftor  are  fpared,  as  it  is  exprefled,  by 
the  emperor's  particular  bounty.  But  they  are  deprived  of  all 
their  effects  and  rights  of  fucceffion,  and  are  rendered  inca^ 
pable  of  any  honour  ecclefiaftical  or  civil :  "  to  the  end 
*^  that,  being  always  poor  and  neceffitous,  they  may  for  ever 
«^  be  accompanied  by  the  infamy  of  their  father :  may  Ian- 
<^  guifli  in  continual  indigence  •,  and  may  find  (fays  this 
<«  mercilefs  edift)  their  punifliment  in  living,  and  their  re- 
♦*  lief  in  dying,'' 

With  us  in  England,  forfeiture  of  lands  and  tenements 
to  the  crown  for  treafon  is  by  no  means  derived  from  the 
feodal  policy,  (as  has  been  already  obferved  2,)  but  was  ante- 
cedent to  the  eftablifhment  of  that  fyftem  in  this  ifland  \  be- 
C  384  ]  i"g  tranfmitted  from  our  Saxon  anceftors^,  and  forming  a 
part  of  the  antient  Scandinavian  conftitution  ^.  But  in  cer- 
tain treafons  relating  to  the  coin,  (which,  as  we  formerly 
obferved,  feem  rather  a  fpecies  of  the  crimen  falfi ^  than  the 
crimeii  laefae  majejiatis,)  it  is  provided  by  fome  of  the  modern 
ftatutes  ^  which  conftitute  the  offence,  that  it  fliall  work  no 
forfeiture  of  lands,  fave  only  for  the  life  of  the  offender ; 
and  by  all,  that  it  fliall  not  deprive  the  wife  of  her  dower  ^» 
And,  in  order  to  abolifii  fuch  hereditary  punifliment  entirely, 
it  was  enacted  by  ftatute  7  Ann.  c.  21.  that,  after  the  deceafe 
of  the  late  pretender,  no  attainder  for  treafon  fhould  extend 
to  the  dilinheriting  of  any  heir,  nor  to  the  prejudice  of  any 
perfon,  other  than  the  traitor  himfelf.  By  which,  the  law 
of  forfeitures  for  high  treafon  would  by  this  time  have  been 
at  an  end,  had  not  a  fubfequent  ftatute  intervened  to  give 

w  Qu.  Curt.  /.  6.  b  Stiernh.    de  jure  Goth,  I    2.  c.   6. 

X  cap.  24.                "  ^^  /.  3.  c.  3 

y  /.  9.  t.  8.  /.  5.  c  Stat.  sEliz.  c.  II.  18  Ellz.  c.  t. 

»  See  Vol.  11.  pag.  251.  d  Jbid,  8  &  9  VV.  IIJ.  c.    26.     15    Se 

«  XL.  Aajr.  c,  4.  Ca?uit,  c.  54.  16  Geo.  li.  c.  28. 
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them  a  longer  duration.     The  hiftoiy  of  this  matter  is  fome- 
what  fingular  and  worthy  obfervation.     At  the  time  of  the 
union,  the  crime  of  treafon  in  Scotland  was,  by  the  Scots 
law,  in  many  refpeds  diiFerent  from  that  of  treafon  in  Eng- 
land ;  and  particularly  in  it's  confequence  of  forfeitures  of 
entailed  eftates,  which  was  more  peculiarly  Englifh ;  yet  it 
feemed  necelTary,  that  a  crime  fo  nearly  affeding  government 
fliould,  both  in  it's  effence  and  confequences,  be  put  upon  the 
fame  footing  in  both  parts  of  the  united  kingdoms.     In  new- 
modelling  thefe  laws,  the    Scotch  nation   and  the  EngliOi 
houfe  of  commons  ftruggled  hard,  partly  to  maintain,  and 
partly  to    acquire,   a    total    immunity  from  forfeiture  and 
corruption  of  blood :  which  the  hoafe   of  lords  as  firmly 
refifted.     At  length  a  compromife  was  agreed  to,  which  is 
eftablilhed  by  this  ftatute,  viz.  that  the  fame  crimes,  and  no 
other,  fhould  be  treafon  in  Scotland  that  are  fo  in  England ; 
and  that  the   Engllfh  forfeitures  and  corruption  of  blood, 
fliould  take  place  in  Scotland,  till  the  death  of  the  then  pre- 
tender;  and  then  ceafe  throughout  the  whole  of  Great  Bri- 
tain«:  the  lords  artfully  propofing  this  temporary  claufe,  in 
hopes  (it  is  faidf)  that  the  prudence  of  fucceeding  parlla-  [  385  ] 
ments  would  make  it  perpetual  s.    This  has  partly  been  done 
by  the  ftatute  17  Geo.  II.  c.  ^^.  (made  In  the  year  preceding 
the  late  rebellion)  the  operation  of  thefe  Indemnifying  claufes 
being  thereby  ftiU  farther  fufpended,  till  the  death  of  the 
fons  of  the  pretender  "*  (3). 

«  Burnefs  HifT.  A.D.  1709.  provifion  were    defended  at  the  time 

^  '  Confiderations  on  the  lavv  of  for-  with  much  fearning  and  ftrength  of  ar- 

ieiture,  6.  gument,  in  the  confderations  on  the  lazv 

t  See  Foft.  250.  offorfature,  firft  publifted  A.  D.  1744. 

*  The  juftice  and  expediency  of  this  (See  VoU  I.  pag.  24.4.) 


(3)  By  the  39  Geo.  III.  c.  93.  the  claufe  in  the  7  Ann.  c.  2r. 
and  that  in  the  17  Geo.  II.  c.  39.  litniting  the  periods  when  for- 
feiture for  treafon  ihould  be  aboIi(hed,  are  repealed.  So  the  law 
of  forfeiture  in  cafes  of  high  treafon  is  now  the  fame  as  it  was  by 
the  common  law,  or  as  it  ftood  prior  to  the  feventh  year  of  the 
reign  of  queen  Anne. 

Vol.  IV.  li  ■  i^ 
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In  petit  treafon  and  felony,  the  offender  alfo  forfeits  all 
his  chattel  interells  abfolutely,  and  the  profits  of  all  eftates 
of  freehold  during  life  ;  and,  after  his  death,  all  his  lands 
and  tenements  in  fee-fimple  (but  not  thofe  in  tail)  to  the 
crown,  for  a  very  fhort  period  of  time  :  for  the  king  fliall 
have  them  for  a  year  and  a  day,  and  may  commit  therein 
whTit  WTiHc  he  pleafes  ;  which  is  called  the  king's  year^  day, 
and  luri/Ie  \  Formerly  the  king  had  only  a  liberty  of  com- 
mitting walle  on  the  lands  of  felons,  by  pulling  down  their 
houfes,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And  a  punifhment  of  a 
fimilar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel  ^  and  Ezra  ^  j  which,  befides  the  pain  of 
death  inflidled  on  the  delinquents  there  fpecified,  ordain, 
*'  that  their  houfes  (hall  be  made  a  dunghill."  But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed, 
^n  the  reign  of  Henry  the  firft,  in  this  kingdom,  that  the 
king  fliould  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  deftruclion  he  was  otherwife  at  liberty  to 
commit  ^'^ :  and  therefore  magna  carta  "  provides,  that  the 
king  (liall  only  hold  fuch  lands  for  a  year  and  a  day,  and 
then  reftore  them  to  the  lord  of  the  fee  *,  without  any  men- 
tion made  of  waile.  But  the  ftatute  17  Edw.  II.  de  praero- 
gativa  regis  feems  to  fuppofe,  that  the  king  (hall  have  his 
C  3^^  ]  year,  day,  and  wafte ;  and  not  the  year  and  day  hijlead  X)f 
wafte.  Which  fir  Edward  Coke  (and  the  author  of  the  mir- 
ror, before  him)  very  juftly  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  the  royal  prerogative  ®.  This 
year,  day,  and. wafte  are  now  ufually  compounded  for;  but 
otherwife  they  regularly  belong  to  the  crown  ;  and,  after 
their  expiration,  the  land  would  have  naturally  defcended  to. 
the  heir,  (as  in  gravelklnd  tenure  it  ftill  does,)  did  not  it's 
feodal  quality  intercept  fuch  defcent,  and  give  it  by  way  of 

«  2  Infl.  37.  '^  ^  Mirf.  C.4.  §  l6.  Vici.  I  I.  r,  2S, 

k  ch.  lii.  V.  29.  "  9  t^fn.  IIL  c.  22. 

^  ch.  vi.  V.  II.  -       ..    ■  •      ©MiFr,  c,  5.  §  2.      2  In{^.  37. 
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cfcheat  to  the  lord.  Thefe  forfeitures  for  felony  do  alfo  arlfe 
only  upon  attainder;  and  therefore  a /^/^  ^^ /^  forfeits  no 
lands  of  inheritance  or  freehold,  for  he  never  is  attainted  as 
a  felon  p.  They  Hkewife  relate  back  to  the  time  of  the  of- 
fence committed,  as  well  .as  forfeitures  for  treafon  ;  fo  as  to 
avoid  all  intermediate  charges  and  conveyances.  This  may 
be  hard  upon  fuch  as  have  unwarily  engaged  with  the  of- 
fender :  but  the  cruelty  and  reproach  muft  lie  on  the  part,  not 
of  the  law,  but  of  the  criminal ;  who  has  thus  knowingly 
and  difhoneftly  involved  others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  eftates,  created  by 
the  common  law,  as  confequential  upon  attainders  by  judge- 
ment of  death  or  outlawry.  I  here  omit  the  particular  for- 
feitures created  by  tlie  ftatutes  of /)r^7/2//m/v  and  others:  be- 
caufe  I  look  upon  them  rather  as  a  part  of  the  judgment  and 
penalty,  inflic1:ed  by  the  refpedive  ftatutes,  than  as  cotife- 
quences  of  fuch  judgment ;  as  in  treafon  and  felony  they  are. 
But  I  fhall  juft  mention,  as  a  part  of  the  forfeiture  of  real 
eftates,  the  forfeiture  of  the  profits  of  lands  during  life  : 
which  extends  to  two  other  inftances,  befides  thofe  already 
fpoken  of;  mifprifion  of  treafon 'i,  and  ftriking  in  Weft- 
minfter-hall,  or  drawing  a  weapon  upon  a  judge  there,  fit- 
ting in  the  king's  courts  of  juflice  ^  f 

The  forfeiture  ®f  goods  and  chattels  accrues  in  every  one 
rf  the  higher  kinds  of  offence  :  in  high  treafon  or  mifprifion 
thereof,  petit  treafon,  felonies  of  all  forts  whether  clergyable  [  38^-  1 
}r  not,  felf-murder  or  felony  de  fe,  peiiit  larciny,  ft^nding 
nute,  and  the  above-mentioned  offences  of  ftrikino-,  $5V.  ia 
Weftminfter-hall.  ¥or fight  alfo,  on  an  accufatioi^of  trea- 
bn,  felony,  or  even  petit  larciny,  whether  the  party  be 
'ound  guilty  or  acquitted,  if  the  jury  f.nd  the  flight,  the 
)aTty  fliall  forfeit  his  goods  and  chattels :  for  the  very  flight 
s  an  offence,  carrying  with  it  a  ftrong  prefumption  of  guilt, 
md  is  at  leaft  an  endeavour  to  elude  and  ftifle  the  courfe  of 
uftiee  prefcribed  by  the  law.     But  the  jury  very  feldom  find 

.  '3  Ini^.  Sy       ■  ^  IlhL   218.  r   U.d,    141, 
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the  flight^:  forfeiture  being  looked  upon,  fmcc  the  vaft 
increafe  of  perfonal  property  6f  late  ycar$,  as  too  large  z 
penalty  for  an  offence,  to  which  a  man  is  prompted  by  the 
natural  love  of  liberty  (3). 

There  is  a  remarkable  difference  or  two  between  the  for- 
feiture of  lands,  and  of  goods  and  chattels,      i  •  Lands  are 
forfeited  upon  attainder ^  and  not  before :  goods  and  chattels 
are  forfeited  by  conviElion.      Becaufe  in  many  of  the  cafes 
where  goods  are  forfeited,  there  never  is  any  attainder  •,  which 
happens  only  where  judgment  of  death  or  outlawry  is  given: 
therefore  in  thofe  cafes  the  forfehure  muft  be  upon  convic- 
tion, or  not  at  all  5  and,  being  nec^ffarily  upon  convldion 
in  thofe,    it   is  fo  ordered  in  all  other  cafes,  for  the  law 
loves  uniformity.     %.  In  outlawries  for  treafon  or  felony, 
lands  are  forfeited  only  by  the  judgment:  but  the  goods  and 
chattels  are  forfeited  by  a  man's  being  firft  put  in  the  e>ilgent^ 
without  ftaying  till  he  is  quinto  exaBus^  or  finally  outlawed; 
for  the  fecreting  himfelf  fo  long  from  juftice,  is  conftrued 
a  flight  in  law  ^     3.  The  forfeiture  of  lands  has  relation  to 
the  time  of  the  faft  committed,  fo  as  to  avoid  all  fubfequent 
fales  and  incumbrances  :    but  the  forfeiture  of  goods  and 
chattels  has  no  relation  backwards  -,  fo  that  thofe  only  which 
a  man  has  at  the  time  of  conviftion  fhall  be  forfeited,  there- 
fore a  traitor  or  felon  may  hona  fide  fell  any  of  his  chattels, 
real  or  perfonal,  for  the  fuftenance  of  himfelf  and  family  be- 
tween the  fad  and  conviStion  ^ :  for  perfonal  property  is  of 
[  38S  ]  fo  fluftuating  a  nature,  that  it  paffes  through  many  hands  in 
a  fiiort  time  ;  and  no  buyer  could  be  fafe,  if  he  were  liable 
to  return  the  goods  which  he  had  fairly  bought,  provided  any 
©f  the  prior  vendors  had  committed  a  treafon  or  felony.  Yet 
if  they  be  collufivcly  and  not  bona  fide  parted  with,  merely  to 

-r  Staiindf.  P.  C.  ii33-  ^^  '  3  1"^-  '^V-  ^  ^  Hawk.  P.  C.  45^, 


(3)  Though  the  officer  ftill  direds  the  jury  to  inquire  whether 

the  prifoner  fled  for  it^yet  the  inquiry  and  vQj^id  upon  that  point 

have^long  beea  entirely  difufcd. 
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defraud  the  crown,  the  law  (and  particularly  the  ftatute  13 
Jillz.  c.  5.)  will  reach  them ;  for  they  are  all  the  while  truly 
and  fubftantially  the  goods  of  the  offender:  and  as  he,  if  ac- 
quitted, might  recover  them  himfelf,  as  not  parted  with  for 
a  good  confideration  •,  fo  in  cafe  he  happens  to  be  convi6lcd, 
the  law  will  recover  them  for  the  king. 

II.  Another  immediate  confequence  of  attainder  Is  the 
corruption  of  bloody  both  upwards  and  downwards;  fo  that  ari 
attainted  perfon  can  neither  inherit  lands  or  other  here- 
ditaments from  his  anceftors,  nor  retain  thofe  he  is  already 
in  pofleflion  of,  nor  tranfmlt  them  by  defcent  to  any  heir ; 
but  the  fame  fliall  efcheat  to  the  lord  of  the  fee,  fubjeft  to 
the  king's  fuperior  right  of  forfeiture :  and  the  perfon 
attainted  {hall  alfo  obitru^t  all  defccnts  to  his  poflerlty, 
wherever  they  are  obliged  to  derive  a  title  through  him  to 
a  remoter  anceftor^. 

This  is  one  of  thofe  notions  which  our  laws  have  adopted 
from  the  feodal  conftitutions,  at  the  time  of  the  Nor- 
man conqueft  ;  as  appears  from  it's  being  unknown  In  thofe 
tenures  which  are  Indifputably  Saxon,  or  gravelkind  :  where* 
in,  though  by  treafon,  according  to  the  antient  Saxon  laws, 
the  land  Is  forfeited  to  the  king,  yet  no  corruption  of  blood, 
no  impediment  of  defcents,  enfues ;  and,  on  judgment  of 
mere  felony,  no  efcheat  accrues  to  the  lord.  And  therefore, 
as  every  other  oppreflTive  mark  o-f  feodal  tenure  is  now  hap- 
pily worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  bloody  with  all  It's  connefted  confequcnces, 
not  only  of  prefent  efcheat,  but  of  future  incapacities  of  in- 
heritance even  to  the  twentieth  generation,  may  in  procefs  of 
time  be  abollfhed  by  aft  of  parliament :  as  it  ftands  upon  a 
very  different  footing  from  the  forfeiture  of  lands  for  high 
treafon,  affefting  the  king's  perfon  or  government.  And  f  389  1 
indeed  the  leglflature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion  ;  by  ena£l« 
ing,  that,  in  certain  treafons  refpeiiing  the  papal  fupremacy^ 

^  See  Vol  IJ.  pag.  251.  ^  Stau  5  Elit,  c,  i. 
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and    the  public  cohix,  and  in  many  of  the  new-made  felo- 
nies, created  fince  the  reign  of  Henry  the  eighth  by  ac^  of 
parhament,  corruption  of  blood  fhall  be  fayed.     But   as  in 
fome  of  the  afts  for  creating  felonies  (and  thofe  not  of  the 
mod   atrocious  kind)  this  faving  was  neglefted,  or  forgot- 
ten, to  be  made,  it  feems  to   be  highly  reafonable  and  ex- 
pedient   to    antiquate    the  whole  of  this  doarine  by  one 
undiftinguifhing  law :  efpecially  as  by  the  afore-mentioned 
ftatute  of   7  Ann.  c.  21.  (the   operation  of  which  is  pod- 
poned  by  ftatute  17  Geo.  II.  c.  39.)   after  the  death  of  the 
fons  of  the  late  pretender,  no  attainder  for  treafon  will  ex- 
tend to  the  difinheriting  any  heir,  nor  the  prejudice  of  any 
perfon,  other  than  the  offender    himfelf;  which  virtually 
aboliflies  all  corruption  of  blood  for  treafon,  though  (unlefs 
the  legiflature   fliould  interpofe)    it  will  ftill  continue  for 
many  forts  of  felony  (4). 


C.  2 


X  Stat.sEliz.c.iT.    ,S£ii..c.i.    8  &  9  W.  lU.   c.  26.    15  &, 6  Geo.  If 


(4)  The  law  of  forfeiture  in  high  treafon  is  reftored.    See  ante, 
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•     CHAPTER    THE    THIRTIETH 


OF  REVERSAL  of  JUDGMENT 


ITTE  are  next  to  confider  how  judgments,  with  their  fe- 
veral  conne£led  confequences,  of  attainder,  forfeiture, 
md  corruption  of  blood,  may  be  fet  afide.  There  are  two 
^ays  of  doing  this  ;  either  by  falfifying  or  reverfing  the 
udgment,  or  elfe  by  reprieve  or  pardon. 

A  JUDGMENT  may  be  falfified,  reverfed,  or  avoided,  in  the 
irfh  place,  ^without  a  writ  of  error^  for  matters  foreign  to  or 
khors  the  record,  that  is,  not  apparent  upon  the  face  of  it  \  fo 
hat  they  cannot  be  affigned  for  error  in  the  fuperior  court,- 
vhich  can  only  judge  from  what  appears  m  the  record  it-, 
elf :  and  therefore,  if  the  whole  record  be  not  certified,  or 
lot  truly  certified,  by  the  inferior  court,  the  party  injured 
hereby  (in  both  civil  and  criminal  cafes)  may  allege  a  J/;;//- 
lution  of  the  record,  and  caufe  it  to  be  redified.     Thus,   if 
.ny  judgment  whatever  be  given  by  pcrfons,  who  had   no 
;ood  commiffion  to  proceed  againfl  the  perfon  condemned,, 
t  is  void  'y  and  may  be  falfified  by  (liewing  the  fpeciai  matter^ 
vithout  writ  of  error.     As,  where  a  commiflion  ifliies  to  A, 
.nd  B,  and  twelve  others,  or  any  two  of  them,  of  which  A 
)X  B  fliall  be  one,  to  take  and  try  indiaments ;  and  any  of 
he  other  twelve  proceed  without  the  interpofition  or  prefence 
)i  either  A,  or  B  *  in  this  cafe  all  proceedings,  trials,  con-  [  391  ] 
ifliiops,  and  judgments  are  void  for  want  of  a  proper  au- 
hority.in  the  commilTioners,  and  may  be  falfified  upon  bare 

1^4  infpcdion 
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infpeaicn  without  the  trouble  of  a  writ  of  error  *  ;  it  being  a 
high  mifdemefnor  in  the  judges  fo  proceeding,  and  little  (if 
any  thing)  fliort  of  murder  in  them  all,  in  cafe  the  perfon  fo 
nttainted  be  executed  and  fuffer  death.  So  iikewife  if  a  man 
purchafes  land  of  another;  and  afterwards  the  vendor  is, 
either  by  outlawry  or  his  own  confeffion,  convicfted  and  at- 
tainted of  treafon  or  felony  previous  to  the  faleor  alienation; 
whereby  fuch  land  becomes  liable  to  forfeiture  or  efcheat : 
now,  upon  any  trial,  the  purchafer  is  at  liberty,  without 
bringing  any  writ  of  error,  to  falfify  not  only  the  time  of  the 
felony  or  treafon  fuppofed,  but  the  very  point  of  the  felony 
or  treafon  itfelf ;  and  is  not  concluded  by  the  confeffion  or 
the  outlawry  of  the  vendor ;  though  the  vendor  himfelf  is 
concluded,  and  not  fuffered  now  to  deny  the  faft,  which  he 
has  by  confeffion  or  flight  acknowlegcd.  But  if  fuch  at- 
tainder of  the  vendor  was  by  verdid,  on  the  oath  of  his  peers, 
the  alienee  cannot  be  received  to  falfify  or  contradift  i\\tfa5I 
of  the  crime  committed  j  though  he  is  at  liberty  to  prove  a 
miftake  in  time^  or  that  the  offence  was  committed  after  the 
alienation,  and  not  before^. 

Secondly,  a  judgment  may  be  reverfed,  by  writ  of  error  ^ 
which  lies  from  all  inferior  criminal  jurifdiflions  to  the  court 
of  king's  bench,  and  from  the  king's  bench  to  the  houfe  of 
peers ;  and  may  be  brought  for  notorious  miflakes  in  the 
judgment  or  other  parts  of  the  record:  as  where  a  man  is 
found  guilty  of  perjury  and  receives  the  judgment  of  felony, 
or  for  other  lefs  palpable  errors  -,  fuch  as  any  irregularity, 
omiffion,  or  want  of  form  in  the  procefs  of  outlawry,  or  pro* 
clamations  •,  the  want  of  a  proper  addition  to  the  defendant's 
name,  according  to  the  flatute  of  additions;  for  not  properly 
naming  the  fherifl^  or  other  officer  of  the  court,  or  not  duly 
defcribing  where  his  county  court  was  held ;  for  laying  an 
offence,  committed  in  the  time  of  the  late  king-,  to  be  done 
againft  the  peace  of  the  prefent :  and  for  many  other  fimilat 
t  39^  ]  caufes,  which  (though  allowed  out  of  tendernefs  to  life  an4 

a  3  Hawk.  P.  C.  459.  V  3  In^.  zii.     i  KaK  P.  C.  361, 
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liberty)  are  not  much  to  the  credit  or  advancement  of  the 
national  juftice.  Thefe  writs  of  error,  to  reverfe  judgments 
in  cafe  of  mifdemefnors,  are  not  to  be  allowed  of  courfe^ 
T)ut  on  fufEcient  probable  caufe  (hewn  to  the  attorney-gene- 
ral  y  and  then  they  are  underftood  to  be  grantable  of  com* 
nion  right,  and  ex  dehito  jujiittae.  But  writs  of  error  to  re- 
verfe attainders  in  capital  cafes  are  only  allowed  ex  gratia : 
and  not  without  exprefs  warrant  under  the  king's  fign  ma- 
nual, or  aft  lead  by  the  confent  of  the  attorney-general «. 
Thefe  therefore  can  rarely  be  brought  by  the  party  himfelf, 
efpecially  where  he  is  attainted  for  an  offence  againft  the 
ftatc  :  but  they  may  be  brought  by  his  heir,  or  executor, 
after  his  death,  in  more  favourable  times;  which  may  be 
fome  confolation  to  his  family.  But  the  eafier,  and  more 
efFedlual  way,  is. 

Lastly,  to  reverfe  the  attainder  by  aft  of  parliametlt. 
This  may  be  and  hath  been  frequently  done,  upon  motives 
of  companion,  or  perhaps  from  the  zeal  of  the  times,  after  a 
fudden  revolutionin  the  government,  withfut  examining toa 
clofely  into  the  truth  or  validity  of  the  errors  affigned.  And 
fometimes,  though  the^  crime  be  univerfally  acknowleged  and 
confeffed,  yet  the  merits  of  the  criminal's  family  fliall  after 
his  death  obtain  a  reftitution  in  blood,  honours,  and  eftate, 
or  fome,  or  one  of  them,  by  a£l  of  parliament ;  which  (fa 
far  as  it  extends)  has  all  the  efFe£l  of  reverfing  the  attainder, 
without  calling  any  refledions  upon  the  juftice  of  the  pre- 
ceding fentence  ( i ) . 

The  effefl:  of  falfifying,  or  reverfing,  an  outlawry,  is  that 
the  party  Ihall  be  in  the  fame  plight  as  if  he  had  appeared 
upon  the  capicis :  and,  if  it  be  before  plea  pleaded,  he  (hall 
be  put  to  plead  to  the  indidment ;  if  after  conviction,  he 

*   I  Vern.  170.  175. 


( I )  This  has  been  lately  done  with  refped  to  the  forfeited  eftates 
ID  Scotland,  by  llatute  24  Geo.  HI.  c.  57, 
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fhall  receive  the  fentence  of  the  law  :  for  all  the  other  pro- 
ceedings, except  only  the  procefs  of  outlawry  for  his  non-ap- 
C  393  ]  P-^^^^^^>  remain  good  and  efFeftual  as  before.  But  when 
judgment,  pronounced  upon  conviftion,  is  falfified  or  re- 
verfed,  all  former  proceedings  are  abfolutely  fet  afide,  and 
the  party  ftands  as  if  he  had  never  been  at  all  accufed  ;  re- 
ftored  in  his  credit,  his  capacity,  his  blood,  and  his  eftates  : 
with  regard  to  which  laft,  though  they  be  granted  away  by 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  with 
as  little  ceremony  as  he  might  enter  upon  a  diffeifor  ^.  But 
he  ftill  remains  liable  to  another  profecution  for  the  fame 
offence  :  for,  the  firft  being  erroneous,  he  never  was  in  jeo- 
pardy thereby, 

^  2  Hawk.  P.  C.  462. 
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OP  REPRIEVE  AND  PARDON. 


TPHE  only  other  remainmg  ways  of  avoiding  the  exccu- 
^  t'lon  of  the  judgment  are  by  a  reprieve,  or  a  pardon  ; 
^hereof  the  former  is  temporary  only,  the  latter  permanent. 

I.  A  REPRIEVE,  from  repremlre,  to  take  back,  is  the  with- 
rawing  of  a  fentence  for  an  interval  of  time  :  w^hereby  the 
cecution  is  fufpended.  This  may  be,  firft,  epc  arhltriojudi^ 
s;  either  before  or  after  judgment :  as,  where  the  judge  is 
Dt  fatisfied  with  the  verdift,  or  the  evidence  is  fufpicfous, 
:  the  indiamcnt  is  infuiTicient,  or  he  is  doubtful  whether 
le  offence  be  within  clergy ;  or  fometimes  if  it  be  a  fmall 
lony,  or  any  favourable  circumftances  appear  in  the  crimi- 
il's  charader,  in  order  to  give  room  to  apply  to  the  crown 
X  either  an  abfolute  or  conditional  pardon.  Thefe  arbitrary 
prieves  may  be  granted  or  taken  oiF  by  the  juftices  of  gaol 
ilivery,  although  their  fcffion  be  finifhed,  and  their  com- 
iffion  expired :  but  this  rather  by  common  ufage,  than  of 
rI6l  right  ^« 

Reprieves  may  alfo  be  ex  fiecejjltate  legis :  as,  where  a 
Oman  is  capitally  convided,  and  pleads  her  pregnancy  ^ 
ough  this  is  no   caufe  to  flay  the  judgment,  yet  it  is  tJ 

^  X  H?.],  F.  C,  412. 

refpite 
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refpite  the  execution  till  fhe  be  delivered.  This  is  a  mercy  ? 
diflated  by  the  law  of  nature,  in  favor^tyr  prolis ;  and  there 
fore  no  part  of  the  bloody  proceedings,  in  the  reign  of  queen 
Mary,  hath  been  more  juftly  detefted  than  the  cruelty,  that 
was  exercifed  in  the  iiland  of  Guernfey,  of  burning  a  wo- 
man  big  with  child:  and  when,  through  the  violence  of  the 
flames,  the  infant  fprang  forth  at  the  ftake,  and  was  preferved 
by  the  byftanders,  after  feme  deliberation  of  the  priefts  wha 
aflifted  at  the  iacrifice,  they  caft  it  again  into  the  fire  as  aj 
young  heretic  \  A  barbarity  which  they  never  learned  from 
the  laws  of  antieni  Rome  \  which  dire£l  ^,  with  the  fame 
humanity  as  our  own,  ^^  quod  praegnafitls  iJiiuieris  darnnatae 
^^^  poena  differatur^  quoad  pariat  :^  which  do£lrine  has  alfo 
prevailed  in  England,  as  early  as  the  firft  memorials  of  our 
law  will  reach  ^.  In  cafe  this  plea  be  made  in  (lay  of  execu* 
lion,  the  judge  mufl  direft  a  jury  of  twelve  matrons  or  dif- 
creet  «^/omen  to  inquire  the  fa£i: :  and  if  they  bring  In  their 
verdict  quick  with  child  (for  barely,  ivith  childy  unlefs  it  be 
alive  in  the  womb,  is  not  fufficient)  execution  fhall  be  (laid 
generally  till  the  next  feffion  ;  and  fo  from  feflion  to  feflion, 
till  either  fhe  is  delivered,  or  proves  by  the  courfe  of  nature 
not  to  have  been  with  child  at  all.  But  if  fhe  once  hath  had 
the  benefit  of  this  reprieve,  and  been  delivered,  and  afterwards 
becomes  pregnant  again,  fhe  fhall  not  be  entitled  to  the  benefit 
of  a  farther  refpite  for  that  caufe^.  For  fhe  may  now  be  exe- 
cuted before  the  child  is  quick  in  the  womb  ;  and  fliall  not,  by 
Jier  own  incontinepce,  evade  the  fentence  of  juflice  (i). 

^  Vo-iy  A(fls  and  Mon,  tl  Flet.  /.  i.e.  58^  i 

^  If.  4S.  19,  3.  ^   I  Hal.  P.  C.  369. 

(  I )  It  is  ufual  for  the  clerk  of  affize  to  aik  women,  who  receive 
fentence  of  death,  if  tliey  have  any  thing  to  fay,  why  execution 
f!\all  not  be  awarded  according  to  the  judgment.  As  the  execu- 
tjoti  of  the  law  in  the  lirfl  inllance  is  refpited  not  iroyn  a 
re^^ard  fbr  the  mother,  but  from  tendernefs  towards  the  inno- 
cent infant ;  if  then  it  (liould  happen  that  flie  becomes  quick 
o''  a  fecond  child,  this  furely  is  as  much  an  objeCl  of  compaflLon  and 
humanity  as  the  firil. 

6  executioia* 
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Another  caufe  of  regular  reprieve  is,  if  the  offender  be- 
)me  7ion  compos y  between  the  judgment  and  the  award  of 
:ecution  ^:  for  regularly,  as  was  formerly  ^  obferved,  though 

man  be  compos  when  he  commits  a  capital  crime,  yet  if 
I  becomes  tion  compos  after,  he  fhall  not  be  indifted ;  if 
ter  indiftment,  he  (hall  not  be  convifted ;  if  after  convic- 
3n,  he  (liall  not  receive  judgment ;  if  after  judgment,  he 
all  not  be  ordered  for  execution  :  for,  ^^  furiofus  folo  furore  [^  3p6  j 
pimitur^^  and  the  law  knows  not  but  he  might  have  of- 
red  fome  reafon,  if  in  his  fenfes,  to  have  ftayed  thefe  re- 
eftive  proceedings.  It  is  tlierefore  an  invariable  rule> 
hen  any  time  intervenes  between  the  attainder  and  the 
vard  af  execution,  to  demand  of  the  prifoner  what  he  hath 
•  allege,  why  execution  fliould  not  be  awarded  againft  him  : 
id  if  he  appears  to  be  infane,  the  judge  in  his  difcretion  may 
id  ought  to  reprieve  him  (2).     Or,  the  party  m-x^  plead  in 

*■  I  Hal.  P.  C.  370.  «  Seepag.  24. 


(2)  By  the  39  ^  40  Geo,  3.  c,  94.  it  is  enaded,  that  in  all 
ials  for  treafon,  murder,  and  felony,  if  evidence  is  produced  that 
le  prifoner  was  infane,  and  he  is  acquitted,  the  \\\t\j  fliall  be  re- 
aired  to  find  fpecially,  whether  he  was  infane  at  the  commiflion 
■  the  crime,  and  to  declare  that  he  was  acquitted  on  that  account : 
id  if  they  fo  find,  the  court  fhall  order  the  prifoner  to  be  con- 
:ied  in  fuch  a  place  and  manner  as  it  (hall  think  fit,  till  his  majefly 
ives  further  orders  with  refped  to  the  cullody  of  the  lunatic. 

The  fame  may  be  done  with  pnfoners  found  infane  upon  arraign- 
ent,  or  brought  before  the  court  for  want  of  profecution. 

And  where  infane  perfons  manifeil  a  purpofe  of  committing  fom^e 
didable  crime,  they  may  be  committed  by  one  juilice,  and  fhali 
Dt  be  bailed  but  by  the  fame  together  with  another  juftice,  or  by 
le  feffions,  one  of  the  judges,  or  the  chancellor. 

Where  there  is  reafon  to  apprehend  danger  to  hismajeily's  per- 
)n  from  the  intrufion  of  any  lunatic,  and  this  appears  upon  his 
?;amination  before  the  privy-council,  or  one  of  the  fecretaries  of 
ate,  the  chancellor  may  ilTue  a  commiiTion  of  lunacy  to  inquire 
hethsr  fuch  perfon  is  iiiifane,  and  whether  ^augermay  be  appre. 

hended 


handed  to  his  majeity's  perfon  :  and  if  a  jury  fo  find,  the  chancellor 
may  take  order  for  the  fafe  cuilody  of  the  lunatic  as  long  as  there 
k  reafon  tx)  apprehend  fuch  dangeiv 

perfon* 
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bar  of  execution ;  which  plea  may  be  either  pregnancy,  the 
king^s  pardon,  an  aft  of  grace,  or  diverfity  of  perfon,  viz, 
that  he  is  not  the  fame  as  was  attainted,  and  the  like.  In 
this  laft  cafe  a  jury  fhall  be  impanelled  to  try  this  collateral  | 
iflue,  namiCly,  the  identity  of  his  perfon  ;  and  not  whether  ^ 
'  guilty  or  innocent ;  for  that  has  been  decided  before.  And 
in  thefe  collateral  iffues  the  trial  fhall  be  inftanter  ^,  and  no- 
time  allowed  the  prifonef  to  make  his  defence  or  produce  his 
witneiTes,  unlefs  he  will  make  oath  that  he  is  not  the  perfon 
attainted  ^ :  neither  (hall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prifoner  ^ ;  though  formerly  fuch  chal- 
lenges were  held  to  be  allowable,  whenever  a  man's  life 
was  in  queftion  ^. 

•  II.  If  neither  pregnancy,  infanity,  non-identity,  nor  other 
plea  will  avail  to  avoid  the  judgment,  and  ftay  the  execu- 
tion confequent  thereupon,  the  laft  and  fureft  refort  is  in 
the  king's  moft  gracious  pardon ;  the  granting  of  which  is 
the  moft  amiable  prerogative  of  the  crown.  Law  (fays  an 
able  writer)  cannot  be  framed  on  principles  of  compaffion  to 
guilt :  yet  juftice,  by  the  conftitution  of  England,  is  bound 
to  be  adminlftered  in  mercy:  this  is  promifed  by  the  king  in 
his  coronation  oath,  and  it  is  that  aft  of  his  government, 
which  is  the  moft  perfona!,and  moft  entirely  his  own  ^  The 
king  himfelf  condemns  no  man;  that  rugged  tafk  he  leaves 
to  his  courts  of  jaftice  :  the  great  operation  of  his  fceptre  is 
r  397  1  ^^^cy-  ^"lis  power  of  pardoning  was  faid  by  our  Saxon  an- 
ceftors  ^  to  be  derived  a  lege  fuae  dignitatis:  and  it  is  declared 
In   parliament,  by  ftatute  27  Hen.  VIII.  c.  24.  that  no  other 

^    I  Sid.  72.     SeeAppeiiiJ.  §3.  Hal.  Sum.  259. 

'  Foih  42.  1  Law  of  Forleit.  99. 

I  1  Lev.  6t,     F..{1.  42.  a6.  *"  LL.  Edn.  Cot>f,  c.  18. 

^  Slaundf.  P.  C.  163.  Co.   Litt.  157. 
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perfon  hath  power  to  pardon  or  remit  any  treafon  or  fe- 
lonies whatfoever  5  but  tUat  the  king  Iiath  the  whole  and 
fole  power  thereof,  united  and  knit  to  the  imperial  crown 
of  this  reabi  °. 

This  is  indeed  one  of  the  great  advantages  of  monarchy 
in  genera],  above  any  other  form  of  government ;  that  there 
IS  a  magiftrate,   who  has  it  in   his  power  to   extend  mercy, 
wherever  he  thinks  It  is  defcrved :  holding  a  court  of  equity 
in  his  own  bread,  to  foften  the  rigour  of  the  general  law,  in 
fuch  criminal  cafes  as  merit  an  exemption  from  punifhment. 
Pardons  (according  to  fome  theorifts  «)  fhould  be  excluded  in 
a  perfeft  legiflation,   where  punifliments  are  mild  but  cer- 
tam  :  for  that  the  clemency  of  the  prince  feems  a  tacit  dlfap- 
probation  of  the  laws.     But  the  exclufion  of  pardons  mull 
iiecefTarily  introduce  a  very  dangerous  power  in  the  judge  or 
jury,  that  of  conftruing  the  criminal  law  by  the  fplrit  inftead 
of  the  letter  P;  or  elfe  it  muft  be  holden,  what  no  man  will 
ferioully  avow,  that  the  fituation  and  circumftances  of  the 
offender  (though  they  alter  not  the  effence  of  the  crime)  ought 
to  make  no  diftinaion  in  the  punlfliment.     In  democracies, 
however,  this  point  of  pardon  can  never  fubfift ;  for  there 
nothing  higher  is  acknowleged  than  the  magiftrate  who  ad- 
mlnifters  the  laws  :  and  it  would  be  impolitic  for  the  power 
of  judging  and  of  pardoning  to  center  in  one  and  the  fame 
perfon.      This    (as  the   prefident    Montefquieu  obferves "} 
would  oblige  him  very  often  to  contradia  himfelf,  to  make 
and  to  unmake  his  decifions  :  it  would  tend  to  confound  all 
ideas  of  right  among  the  mafs  of  the  people  ;  as  they  would 
find  it  difficult  to  tell,  whether  a  prifoner  were  difcharged  by 
his  innocence,  or  obtained    a  pardon  through  favour.     In 
Holland  therefore,  if  there  be  no  ftadtholder,  there  is  no  r  .  ^  ^  . 
power  of  pardoning  lodged  in  any  other  member  of  the  ftate.      "^^^"^ 
But  in  monarchies  the  king  afts  in  a  fuperior  fphere ;  and, 

n   And   this   powfr  belongs    only  to  a  ^  Beccar.  ch.  46. 

cing  de  fuao,  and  not  to  a  king  de  jure  P  Ibid.  cli.  4. 

Jilting    tlie    time    of  ufurpation.     (Bro.  ^  Sp,  L.  b.  6,  c.  c. 
Abr.    L  charter  de  pardon  J   22..) 
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though  he  regulates  the  whole  government  as  the  firft  mover, 
yet  he  does  not  appear  in  any  of  the  dlfagreeable  or  invidious 
parts  of  it.  Whenever  the  nation  fee  him  perfonally  en- 
gaged, it  is  only  in  works  of  leglilature,  magnificence,  or 
companion.  To  him  therefore  the  people  look  up  as  the 
fountain  of  nothing  but  bounty  and  grace ;  and  thefe  re- 
peated a£ls  of  goodnefs,  coming  immediately  from  his  own 
hand,  endear  the  fovereign  to  his  fubje£ls,  and  contribute' 
more  than  any  thing  to  root  in  their  hearts  that  filial  affec- 
tion, and  perfonal  loyalty,  which  are  the  fure  eflablilhment 
of  a  prince* 

Under  this  head,  of  pardons,  let  us  briefly  confider, 
1.  The  cbjen  of  pardon:  2.  The  manner  of  pardoning: 
3.  The  method  of  alloiving  a  pardon  :  4.  The  efecJ  of  fuch 
pardon,  when  allowed. 

I.  And,  firfl,  the  king  may  pardon  all  offences  inerely 
againfl  the  crown,  or  the  public^  excepting,  i.  That,  to 
preferve  the  liberty  of  the  fubjeft,  the  committing  any  man 
to  prifon  out  of  the  realm,  is  by  the  habeas  corpus  aft, 
3 1  Car.  II.  c.  s.  made  a  pramunirey  unpardonable  even  by 
the  king.  Nor,  2.  can  the  king  pardon,  where  private  juf- 
tice  is  principally  concerned  in  the  profecution  of  offenders  : 
•*  non  poiejl  rex  gratiam  facer e  cum  hijuria  ei  damno  aliorum  \^ 
Therefore  in  appeals  of  all  kinds  (which  are  the  fuit,  not  of 
the  king,  but  of  the  party  injured)  the  profecutor  may  re- 
leafe,  but  the  king  cannot  pardon  ^.  Neither  can  he  pardon 
a  common  nufance,  while  it  remains  unredrefTed,  or  fo  as  to 
prevent  an  abatement  of  it ;  though  afterwards  he  may  remit 
the  fine  :  becaufe  though  the  profecution  is  vefted  in  the 
king  to  av©id  multiplicity  of  fiiits,  yet  (during  it's  continu- 
ance) this  offence  favours  more  of  the  nature  of  a  private 
L  399  J  injury  to  each  individual  in  the  neighbourhood,  than  of  a 
public  wrong  ^     Neither,  laftly,  can  the  king  pardon  an  of- 

t  3  inft.  436.  t  a  Hawk,  P,  C.  39T. 

•  ibid.  237 
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fence  again{l  a  popular  or  penttl  ftatute,  after  information 
brought ;  for  thereby  the  informer  hath  acquired  a  private 
property  in  his  part  of  the  penaky  "^. 

There  is  alfo  a  reftriftion  of  a  peculiar  nature,  that  af- 
fects the  prerogative  of  pardoning,  in  cafe  of  parliamentary 
impeachments  ;  viz.  that  the  king's  pardon  cannot  he  pleaded 
to  any  fuch  impeachment,  fo  as  to  impede  the  inquiry,  and 
flop  the  profecution  of  great  and  notorious  offenders.  There- 
fore when,   in   the  reign  of  Charles  the  fecond,  the  earl   of 
Danby  was  impeached  by  the  houfe  of  commons  of  high 
treafon,  and  other  mifdemefnors,  and  pleaded  the  king's  par- 
don in  bar  of  the  fame,  the  commons  alleged  ",  "  that  there 
*^  was  no  precedent,  that  ever  any  pardon  was  granted  to  any 
"  perfon  impeached  by  the  commons  of  high  treafon,  or  other 
^^  high  crimes,    depetidifig  the  impeachment  -^^  and  thereupon 
refolved  ^,  "  that  the  pardon  fo  pleaded  was  illegal  and  void, 
^^  and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
"  the  commons  of  England ;"  for  which  refolution  they  af- 
figned  ^  this  reafon  to  the  houfe  of  lords,  '«  that  the  fetting 
^'  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
*^  whole  ufe  and  cffefl   of  impeachments:  for  fhould  this 
^'  point  be  admitted,  or  ftand  doubted,  it  would  totally  dif- 
«^  courage  the  exhibiting  any  'for  the  future;  whereby  the 
*^  chief  inftitution  for  the  prefervation  of  the    government 
"  would   be    deftroyed."      Soon   after  the  revolution,  the 
commons   renewed  the  fame  claim,  and  voted  y,  "  that  a 
*^  pardon  is  not  pleadable  in  bar  of  an  impeachment.'^     And, 
at  length,  it  was  enaded  by  the  z€t  of  fettlement,  12  &  13 
W.  Ill,  c.  2^.  ^«  that  no  pardon  under  the  great  feal  of  Eng- 
«*  land  fliall  be  pleadable  to  an  impeachment  by  the  commons 
««  in  parliament."     But,  after  the  impeachment  hsfcs   been 
folemnly  heard  and  determined,  it  is  not  underftood  that  the 
king's  royal  grace  is  farther  reftrained  or  abridged:  for,  after  p 
the  impeachment  and  attainder  of  the  £ix  rebel  lords  in  1715,      ^^^  ^ 

^  3  Infl.  23?.  X  coro.  jour^.  «6  y,.^y  jg^^. 

a  Com.  Journ.   28  Apr.  1679-  ^  Bid.  6  June  16S9, 

'^^  Jbid,  5  May  1679. 
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three  of  them  were  from  time  to  time  reprieved  by  the  crown, 
and  at  length  received  the  benefit  of  the  king's  moft  gracious 
pardon  (2). 


(2)  The  following  remarkable  record,  in  which  it  is  both  ac- 
knowledged by  the  commons  and  aflerted  by  the  king,  proves 
that  the  king's  prerogative  to  pardon  delinquents  convidled  in  im-^ 
peachments,  is  as  ancient  as  the  conilitution  itfelf. 

Item  pr'ie  la  commune  a  nojire  dit  feigneur  le  roi  que  nul  pardon 
fo'it  grante  a  nully  pn-fone,  petit  ne  grande^  q^ont  ejle  de  fon  counfeil 
et  feremente^y  et  font  empsfchex  en  cejl  prejent  parlement  de  vie  ne  de 
memhre'yfyn  ne  de  raunceon-,  de  forfaiture  des  terres-t  tenemenx^  biens^ 
ou  chateuxy  lefqueux  font  ou  ferront  trotye%  en  aucun  defaut  encontre 
leur  ligeance^  et  la  tenure  de  leur  dit  ferement ;  mats  (fils  ne  ferront 
jammes  confeillers  ne  ojjicers  du  roi,  mais  en  tout  ouJ}e%  de  la  courte 
le  roi  et  de  confeil  as  touz  jours.  jEt  fur  ceofoit  en prefent parlement 
fait  eflatiit  s^il  plejl  au  roi,  et  de  tou%  autres  en  temps  a  venir  en  cas 
femhlahles ,  pur  profit  du  roi  et  de  roialme* 

Refponfio. — Le  roi  ent  fra  fa  volente,  come  mieltz  lui  femhlera. 
Rot.  Park  50  Ed.  III.  n.  188. 

After  the  lords  have  delivered  their  fentence  of  guilty,  the  com- 
mons have  the  power  of  pardoning  the  impeached  convidl,  by  re- 
fuiing  to  demand  judgment  againft  him,  for  no  judgm.ent  can  be 
pronounced  by  the  lords  till  it  is  demanded  by  the  common-s. 
Lord  Macclesheld  was  found  guilty  without  a  diffenting  voice  in 
the  houfe  of  lords;  but  when  the  queilion  was  afterwards  pfopofed 
in  the  houfe  of  commons,  that  this  houfe  njoill  demand  judgment 
of  the  lords  againjl  Thomas  earl  of  Macclesfield,  it  occaiioned  a 
warm  debate,  but  (the  previous  queftion  being  firft  moved)  it  was 
carried  in  the  affirmative  by  a  majority  of  136  voices  againft  6^, 
Cotnm.  Journ,  27  May  1725.  6H.  St.  Tr.  "jGi.  In  Lord  Stafford's 
trial,  the  commons  fent  the  follov^ing  meffage  to  the  lords ; 
*'  That  this  houfe  hold  it  necefiary  and  fit,  that  all  the  mem.bers  of 
*'^  the  houfe  may  be  prefent  at  the  trial ;  to  the  end  every  one 
^^  may  fatisfy  his  own  eonfcience  in  the  giving  of  their  vote  to 
«<  dema^nd  judgment.'' 

Commons  Journals,  iith  of  March,  1640. 

In  the  impeachment  of  Warren  Mailings,  efq.  it  was  decided, 
Sifter  much  ferious  and  learned  inve (ligation  and  difculuon,  by  a 

ver/ 
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2.  As  to  the  fnanner  of  pardoning,  i.  Firfl,  it  muft  be 
mder  the  great  feal.  A  warrant  under  the  privy  feal,  or  fign 
nanuaJ,  though  it  may  be  a  fufEcienc  authority  to  admit  the 
'arty  to  bail,  in  order  to  plead  the  king's  pardon,  when  ob- 
ained  in  proper  form,  yet  is  not  of  itfelf  a  complete  irre- 
ocable  pardon  z.  2.  Next,  it  is  a  general  rule,  that,  wherevdr 
:  may  reafonably  be  prefumed  the  king  is  deceived,  the  par-> 
on  is  void  *.  Therefore  any  fupprefhon  of  truth,  or  fug- 
eflion  of  falfehood,  in  a  charter  of  pardon,  will  vitiate  the 
rhole  ;  for  the  king  was  mifinformed  ^.  3.  General  words 
ave  alfo  a  very  imperfeft  effed  in  pardons.  A  pardon  of 
11  felonies  will  not  pardon  a  conviction  or  attainder  of  fe- 
)ny,  (for  it  is  prefumed  the  king  knew  not  of  thofe  pr6ceed- 
igs,)  but  the  conviftion  or  attainder  muft  be  particularly 
lentioned*^;  and  a  pardon  of  felonies  will  not  include  pi- 
icy^j  for  that  is  no  felony  punifhable  at  the  common  law. 
.  It  is  alfo  enafted  by  ftatute  13  Ric.  II.   ft.  :^.  c.  i.  that 

0  pardon  for  treafon,  murder,  or  rape  (hall  be  allowed,  unlefs 
le  offence  be  particularly  fpecified  therein  \  and  particularly 

1  murder  it  fhall  be  exprefled,  whether  it  was  committed 
jr  lying  in  wait,  aiTault,  or  malice  prepenfe.  Upon  which 
r  Edward  Coke  obferves%  that  it  was  not  the  intention  of 
le  parliament  that  the  king  fliould  ever  pardon  murder  un- 
^r  thefe  aggravations;  and  therefore  they  prudently  laid  the 
irdon  under  thefe  reftridions,  becaufe  they  did  not  conceive 

poffible  that  the  king  would  ever  excufe  an  offence  by 
ime,  v/hich  was  attended  with  fuch  high  aggravations, 
nd  it  is  remarkable  enough,  that  there  is  no  precedent  of 

3E  5  St.  Tr.  166,  T73.  c  2  Hawk.  P.C.  383, 

=  2  Haxvk.  P.  C.  383.  d   I  Hawk.  P.C.  99, 

l>  3  Inft.  238.  c  3  inft,  236. 


ry  great  majority  in  each  houfe  of  parliament,  that  an  impeach« 
?nt  was  not  abated  by  a  difTolution  of  the  parliament,  though 
:iiofl:  all  the  legal  charadlers  of  each  houfe  voted  in  the  mino- 
;ies. 

^  ^:,?2  i  pardon 
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a  paulon  In  the  regiller  for  any  other  homicide,  than  that 
[  401   ]  which  happensy^  defendendo  ox  per  infortunium :  to  which  two   = 
fpecies  the   king's    pardon    was   exprefsly  confined  by  the 
/  ftatutes   2  Edw.  III.  c.  2.  and  14  Edw.  III.    c.  15.  which 

declare  that  no  pardon  of  homicide  ihall  be  granted,  but 
only  where  the  king  may  do  it  hy  the  oath  of  his  crown;  that 
is  to  fay,  where  a  man  flayeth  another  in  his  own  defence, 
or  by  misfortune.  But  the  ftatute  of  Richard  the  fecond, 
before-mentioned,  enlarges  by  implication  the  royal  power  : 
provided  the  king  is  not  deceived  in  the  intended  objeft  of 
his  mercy.  And  therefore  pardons  of  murder  were  always 
granted  with  a  ncn  objlante  of  the  ftatute  of  king  Richard, 
till  the  time  of  the  revolution  ;  when  the  doflrine  of  non  ob* 
flante^  ceafing^,  it  was  doubted  whether  murder  could  be 
pardoned  generally :  but  it  was  determined  by  the  court  of 
king's  bench  %  that  the  king  may  pardon  on  an  indi£lment 
of  murder,  as  well  as  a  fubjeft  may  difcharge  an  appeal. 
Under  thefe  and  a  few  other  reftrrftions,  it  is  a  general  rule, 
that  a  pardon  fhall  be  taken  moft  beneficially /6?r  the  fubjed^ 
and  mod  ftrongly  againft  the  king. 

A  PARDON  may  alfo  be  conditional:  that  is,  the  king  may 
extend  his  mercy  upon  what  terms  lie  pleafes  *,  and  may  an- 
nex to  his  bounty  a  condition  either  precedent  or  fubfequent, 
on  the  performance  whereof  the  validity  of  the  pardon  will 
depend  :  and  this  by  the  common  law  ^.  Which  prerogative 
is  daily  exerted  in  the  pardon  of  felons,  on  condition  of  being 
confined  to  hard  labour  for  a  ftated  time,  or  of  traafportation 
to  fome  foreign  country  for  life,  or  for  a  term  of  years  j  fuch 
tranfportation  or  bauifhment  ^  being  allowable  and  warranted 
by  tke  habeas  corpus  aft,  31  Car.  II.  c.  2.  §  14.  and  both 
the  imprifonment  and  tranfportation  rendered  more  eafy  and 

'  Salk.  499.  to  have  been  firft  infli(n:ed  as  a  pu- 

K  z  Hawk.  P.  C.  394.  niihmeiU,    by  ftatute  39  ElJr.  c.  4* 

^  Tranfportation  is  fald  (Bar.  35a) 

effedtual 


. 
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:iTcdual   by  ftatutes  8  Geo.  III.  c.  15.  and  ip  Geo.  III. 
-  74.  (3) 

3.  With  regard  to  the  manner  of  allowing  pardons ;  we 
nay  obferve,  that  a  pardon  by  a£l:  of  parliament  is  more  be- 
leficial  than  by  the  king's  charter;  for  a  man  is  not  bound  [  4^2  ] 
:o  plead  it,  but  the  court  m.ufl:  ex  officio  take  notice  of  it  ^  ; 
leither  can  he  lofe  the  benefit  of  it  by  his  own  laches  or  neg- 
ligence, as  he  may  of  the  king's  charter  of  pardon  ^.     The 

king's  charter  of  pardon  muft  be  fpecially  pleaded,  and  that 
it  a  proper  time  :  for  if  a  man  is  indicted,  and  has  a  pardon 
in  his  pocket,  and  afterwards  puts  himfelf  upon  his  trial  by 
pleading  the  general  iflue,  he  has  waived  the  benefit  of  fuch 
pardon  ^  But,  if  a  man  avaik  himfelf  thereof,  as  foon  as  by 
courfe  of  law  he  may,  a  pardon  may  either  be  pleaded  upon 
arraignment,  or  in  arreft  of  judgment,  or  in  theprefent  ftage 
Df  proceedings,  in  bar  of  execution.  Antiently,  by  ftatutc 
10  Edw.  III.  c.  2.  no  pardon  of  felony  could  be  allowed, 
Mnlefs  the  party  found  furetles  for  the  good  behaviour  before 
the  fherifF  and  coroners  of  the  county  ^.  But  that  ftatute  is 
repealed  by  the  ftatute  5  &  6  W.  &  M.  c.  13.  which,  inftead 
thereof,  gives  the  judges  of  the  court  a  difcretionary  power 
to  bind  the  criminal,  pleading  fuch  pardon,  to  his  good 
behaviour,  with  two  fureties,  for  any  term  not  exceeding 
feven  years. 

4.  XiASTLY,  the  eff^El  cf  fuch  pardon  by  the  king,  Is  to 
make  the  offender  a  new  man;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annjexed  to  that  QfFencc  for  which 
he  obtains  his  pardon ;  and  not  fo  much  to  reftore  his  former^ 
as  to  give  him  a  new  credit  and  capacity,  Bwt  nothing  can 
reftore  or  purify  the  blood  when  once  corrupted,  if  the  par- 

i  FofT.43.  i  Ibid.  395. 

k  2  Hawk.  P.  C.  397.  '^  Siiik.  499. 


(3)  And  ftill  farther  by  24  Geo.  III.  c.  |«.  and  31  Geo.  Ill, 
fit  46. 
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don  be  not  allowed  till  after  attainder,  but  tne  high  and  tran- 
fcendent  power  of  parliament.  Yet  if  a  perfon  attainted  re- 
ceives the  king's  pardon,  and  afterwards  hath  a  fon,  that  fon 
jjiay  be  heir  to  his  father,  becaufe  the  father  being  made 
a  new  man,  might  tranfmit  new  inheritable  bloody  though, 
had  he  been  born  before  the  pardon,  he  could  never  have 
inherited  at  all  "  (4). 

n  See  Vol.  II.  pag.  254. 


(4)  A  fon  born  after  the  attainder  may  inherit  if  he  has  no  elder 
brother  living  born  before  the  attainder,  otherwife  the  land  will 
tic\it^t  pro  defe^u  haeredis.     i  i7.  P.  f.  358. 
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CHAPTER    THE    THIRTY-SECOND 


OF  EXECUTION. 


^jrHERE  now  remains  nothing  to  fpeak  of,  but  execu- 
tion ;  the  completion  of  human  puniftmient.  And 
this,  in  all  cafes,  as  well  capital  as  otherwife,  muft  be  per- 
formed by  the  legal  ofEcer,  the  (litrifFor  his  deputy;  whofe 
warrant  for  fo  doing  was  antiently  by  precept  under  the  han4 
and  feal  of  the  judge,  as  it  is  ftill  pra£l:ifed  in  the  court  of  the 
lord  high  fteward,  upon  the  execution  of  a  peer  ^ :  though,  in 
the  court  of  che  peers  in  parliament,  it  is  done  by  writ  from 
the  king  ^.  Afterwards  it  was  eftablilhed  ^,  that,  in  cafe  of 
life,  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  ufage  is,  for  the  judge  to  fign  the 
calendar,  or  lift  of  all  the  prifoners'  names,  with  their  fepa- 
rate  judgments  in  the  margin,  which  is  left  with  the  fherifF, 
As,  for  a  capital  feloay,  it  is  written  oppofite  to  the  prifon- 
er's  name  "  let  him  be  hanged  by  the  neck;"  formerly,  in 
the  days  of  Latin  and  abbreviation  ^,  "  Juf.  per  coU^  for 
^^  fufpendatur  per  collumJ^  And  this  is  the  only  warrant  that 
the  fherlfF  has  for  fo  material  an  a£l  as  taking  away  the  life 
of  another  ^  It  may  certainly  afford  matter  of  fpeculation, 
that  in  civil  caufes  there  fhould  be  fuch  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  iffued  in  the  king's  name, 
and  under  the  feal  of  the  court,  without  which  the  (heriiF 
cannot  legally  ftir  one  ft^p  j  and  yet  that  the  execution  of  a  r   .^ .  -j 

»  2  Hal.  P.  C.  409.  d  Staundf.  P.  C.  i8a. 

h  ^"ee  Append.  §  5„  «  5  Mod.  2a, 

c  Finch.  L.  47S, 
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man,  the  moO:  important  and  terrible  taflc  of  any,  (hould  de- 
pend upon  a  niarginal  note  (i). 

The  fherifF,  upon  receipt  of  his  warrant,  is  to  do  execu- 
tion within  a  convenient  time ;  which  in  the  country  Is  alfo 
left  at  large.  In  London  indeed  a  more  folemn  and  becom- 
ing exaftnefs  is  ufed,  both  as  to  the  warrant  of  execution, 
and  the  time  of  executing  thereof :  for  the  recorder,  after  re- 
porting to  the  king  in  perfon  the  cafe  of  the  feveral  prifon- 
ers,  and  receiving  his  royal  pleafure,  that  the  law  muft  take 
it's  courfe,  iffues  his  warrant  to  the  fheiiffs ;  dire£ling  them 


( I )  Though  it  be  true  that  a  marginal  note  of  a  calendar, 
fignedby  the  judge,  is  the  o!ily  warrant  that  the  (lierifF  has  for  the 
execution  of  a  convidt,  yet  it  is  made  with  more  caution  and  fo- 
lemnity  than  is  reprefented  by  the  learned  commentator.  At  the  end 
of  the  affizes  the  clerk  of  aflize  makes  out  in  writing  four  lifts  of  all 
the  prifoners,  with  feparate  columns,  containing  their  crimes,  ver- 
di6ls,  and  fentences,  leaving  a  blank  column,  in  which,  if  the  judge 
has  reafon  to  vary  the  courfe  of  the  law,  he  writes  oppofite  tlie 
names  of  the  capital  convifts,  to  be  reprievedy  refpited,  tranfportedy 
5cc.  Thefe  four  calendars,  being  firft  carefully  compared  together  by 
the  judge  and  the  clerk  of  aflize,  are  figned  by  them,  and  one  is 
given  to  the  flierifF,  one  to  the  gaoler,  and  the  judge  and  the  clerk 
of  aflize  each  keep  another.  If  the  fheriff  receives  afterwards  no 
fpeciai  order  from  the  judge,  he  executes  the  judgment  of  the  law 
in  the  ufual  manner,  agreeably  to  the  diredlions  of  his  calendar. 
In  every  county  this  important  fubjeft  is  fettled  with  great  deli- 
beration  by  the  judge  and  the  clerk  of  aflize,  before  the  judge 
leaves  the  aflize-town ;  but  probably  in  different  counties,  with 
fome  flight  variation,  as  in  Lancafliire,  no  calendar  is  left  with  the 
gaoler,  but  one  is  fent  to  the  fecretary  of  ftate. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convid,  he 
fends  a  memorial  or  certificate  to  the  klng^s  mojl  excellent  majejiy, 
direfted  to  the  fecretary  of  ftate's  oflice,  ftating  that,  fromfavour- 
able  circumftances  appearing  at  the  trial,  he  recommends  him  to 
his  majefty's  mercy,  and  to  a  pardon  upon  condition  of  tranfporta- 
tion  or  fome  flight  punifhrnent.  This  recommendation  is  always 
attended  to, 

to 
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to  do  execution  on  the  day  and  at  the  place  affigned^.  And, 
in  the  court  of  king's  bench,  if  the  prifoner  be  tried  at  the 
bar,  or  brought  there  by  habeas  ccrpusy  a  rule  is  made  for  his 
execution  ;  either  fpeclfying  the  time  and  place  ^,  or  leaving 
It  to  the  difcretlon  of  the  (lierifF^^  And,  throughout  the 
kingdom,  by  flatute  25  Geo.  IL  c.  37.  it  is  enafted  that,  In 
cafe  of  murder,  the  judge  fnall  in  his  fentence  direfl  execu- 
tion to  be  performed  on  the  next  day  but  one  after  fentence 
pafled  *.  But,  otherwife,  the  time  and  place  of  execution 
are  by  law  no  part  of  the  judgment  ^.  It  lias  been  well  ob- 
ferved  *,  that  it  is  of  great  importance,  that  the  punirnment 
fliould  follow  the  crime  as  early  as  poffible  ;  that  the  pro- 
fpeft  of  gratification  or  advantage,  which  tempts  a  man  to 
commit  the  crime,  fliould  inftantly  awake  the  attendant  idea 
of  punifliment.  Delay  of  execution  ferves  only  to  feparate 
thefe  ideas  :  and  then  the  execution  itfelf  affefls  the  minds  of 
the  fpeftators  rather  as  a  terrible  fight,  than  as  the  neceflary 
confequence  of  tranfgreffion. 

The  IherifF  cannot  alter  the  manner  of  the  execution  by 
fubftltutlng  one  death  for  another,  without  being  guilty  of 
felony  hlmfelf,  as  has  been  formerly  faid  ™.  It  is  held  alfo 
by  fir  Edward  Coke  "  and  fir  Matthew  liale  %  that  even  the  [  405  3 
king  cannot  change  the  punifhment  of  the  law,  by  altering 
the  hanging  or  burning  into  beheading  ;  though,  when  be- 
heading is  part  of  the  fentence,  the  king  m.ay  remit  the  reft- 
And,  uotwithftanding  fome  examples  to  the  contrary,  fir 
Edward  Coke  ftoutly  maintains,  that  ^^  judicandum  ^Jl  legi- 
"  husy  non  exemplis'^  But  others  have  thought  p,  and  more 
juftly,  that  this  prerogative,  being  founded  in  mercy  and 
ijnmemorially  exercifed  by  the  crown.  Is  part  of  the  common 
lav^.     For  hitherto,  in  every  inftance,  all  thefe  exchanges 

f  See  Append.  §  4.  J  Beccar.  ch.  19. 

e  St.  Trials.  VI.  332,    Foil.  43.  ^Seepag.  179. 

^  See  Append.    §  3.  n   3  Infl^.  52. 

i  Seepag.  202.  ^  2  Ha).  P.  C.  412. 

k    So    held  by  the  twelve    judges,         p    Foft.    270.      F.  N.  B.     244.    h. 

Mich*  10  Geo.  IIL  J9  Rym.  Foed,  284. 

ha^^ 
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have  been  for  more  merciful  kinds  of  death ;  and  how  far 
this  may  alfo  fall  within  the  king's  power  of  granting  condi- 
tional pardons^  {viz.  by  remitting  a  fevere  kind  of  death,  on 
condition  that  the  criminal  fubmits  to  a  milder,)  is  a  matter 
that  may  bear  confidcration.  It  is  obfervable,  that  when 
lord  Stafford  was  executed  for  the  popifh  plot  in  the  reign  of 
king  Charles  the  fecond,  the  then  (heriffs  of  London,  having 
received  the  king's  writ  for  beheading  him,  petitioned  the 
houfe  of  lords,  for  a  command  or  order  from  their  lordfhips, 
how  the  faid  judgment  ihould  be  executed :  for,  he  being 
profecuted  by  impeachment,  they  entertained  a  notion 
(which  is  faid  to  have  been  countenanced  by  lord  Ruffel) 
that  the  king  could  not  pardon  any  part  of  the  fentence  ^. 
The  lords  refolved  %  that  the  fcruples  of  the  flierifFs  were  un- 
neceffary,  and  declared,  that  the  king's  writ  ought  to  be 
obeyed.  Difappoin^ed  of  raifmg  a  flame  in  that  affembly, 
they  immediately  fignified  ^  to  the  houfe  of  commons  by  one 
of  the  members,  that  they  were  not  fatisfied  as  to  the  power 
of  the  faid  writ.  That  houfe  took  two  days  to  confider  of  it  y 
and  then  ^  fullenly  refolved,  that  the  houfe  was  co^Jtent  that 
the  fheriff  do  execute  lord  Stafford  by  fevering  his  head  from 
his  body.  It  is  further  related,  that  when  afterwards  the 
iame  lord  Ruffel  was  condemned  for  high  treafon  upon  in- 
di£lment,  the  king,  while  he  remitted  the  ignominious  part  of 
[  406  ]  the  fentence,  obferved,  "  that  his  lordfhip  would  now  find 
"  he  was  poffeffed  of  that  prerogative,  which  in  the  cafe  of 
"  lord  Stafford  he  had  denied  him  "."  One  can  hardly  de^ 
termine  (at  this  diftance  from  thofe  turbulent  times)  which 
mofl  to  difapprove  of,  the  indecent  and  fanguinary  zeal  of  the 
fubjea,  or  the  cool  and  cruel  farcafm  of  the  fovereign. 

To  conclude:  it  is  clear,  tliat  if,  upon  judgment  to  be 
hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
riioroughly  killed,  but  revives,  the   fheriff  mud  hang  him 

^   2  Hum.  iriiil.  of  G.  B,  32S.  t  j/,,v,  23  Dec.  i6?o. 

Lords  Journ.  2f  Dec.    1680,  u  2  Fiuaic,    360. 


Com.  Journ.  21  Dec,  16S0. 
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again  '^.  For  the  former  hanging  was  no  execution  of  the 
fentence  ;  and,  if  a  falfe  tendernefs  were  to  be  indulged  in 
fuch  cafes,  a  multitude  of  collusions  might  enfue.  Nay,  even 
while  abjurations  were  in  for-e  ^,  fuch  a  criminal,  fo  reviving, 
was  not  allowed  to  take  fanftuary  and  abjure  the  realm ;  but 
his  fleeing  to  fanftuary  was  held  an  efcape  in  the  officer  y. 

And,  having  tl>u3  arrived  at  the  lajl  ftage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human 
pumJJjment^  which  was  the  fixth  and  laft  head  to  be  confidered 
under  the  divifion  oi public  lurongSy  the  fourth  and  laft  ob- 
ject of  the  laws  of  England*,  it  may  now  feem  high  time  to 
put  a  period  to  thefe  commentaries,  which,  the  author  is  very 
fenfible,  have  already  fwelled  to  too  great  a  length.  But  he 
cannot  difmifs  the  itudent,  for  whofe  ufc  alone  thefe  rudi- 
ments were  originally  compiled,  without  endeavouring  to  re- 
call to  his  memory  fome  principal  outlines  of  the  legal  con- 
ftitution  of  this  country  ;  by  a  fhort  hiftorical  review  of  the 
moft  confiderable  revolutions,  that  have  happened  in  the  laws 
of  England,  from  the  earlieft  to  the  prefent  times.  And  this 
tafk  he  will  attempt  to  difcharge,  however  imperfedly,  m 
the  next  or  concluding  chapter. 

w  2  Hal.  P.C.  412.  2  Hawk.  P.  C.         ^   Fitzh.  .^ir.  i,  comis,  33.    Finek 
463.  '  L.  467. 

X  See  pag.  326. 
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CHAPTER    THE    THIRT Y-THIRD, 
PF  THE  RISE5  PROGRESS,  AND  GRADUAL 

IMPROVEMENTS,  of  the  LAWS  01 

JLNGLAND. 


OEFORE  we  enter  on  the  fubjecl  of  this  chapter,  in 
•^  v/hich  I  propofe,  by  way  of  fupplement  to  the  whole, 
to  attempt  an  hiftorical  review  of  the  mod  remarkable 
changes  and  alterations,  that  have  happened  in  the  laws  of 
England,  I  muft  firft  of  all  remind  the  ftudent,  that  the  rife  and 
progrefs  of  many  principal  points  and  dodrines  have  been  al- 
ready pointed  out  in  the  courfe  of  thefe  commentaries,  under 
their  refpe£live  divifions :  thefe  having  therefore  been  parti- 
cularly difcufled  already,  it  cannot  be  expected  that  I  fhould 
re-exarpine  them  with  any  degree  of  minutenefs  ;  which 
would  be  a  moft  tedious  underaking.  What  I  therefore  at 
prefent  propofe,  is  only  to  mark  out  fome  outlines  of  an 
Englifh  juridical  hiftory,  by  taking  a  chronological  view  of 
the  (late  of  our  laws,  and  their  fucceffive  mutations  at  dif? 
ferent  periods  of  time. 

The  feveral  periods,  under  which  I  fhali  confider  the 
(late  of  our  legal  polity,  are  the  following  fix  :  i.  From  the 
earlieft  times  to  the  Norman  conqueft :  2.  From  the  Norman 
conqueft  to  the  reign  of  king  Edward  the  firft:  3.  From 
thence  to  the  reformation  :  4.  From  the  reformation  to  the 
[  408  ]  reftoration  of  king  Charles  the  fecond :  5.  From  thence  to 
the  revolution  in  j688  :  6.  From  the  revolution  to  the  pre- 
fent time, 

1.  And, 


Ch.  3>  Wroi^gs*  40S 

I.  And,  firft,  with  regard  to  the  antient  Btltons,  the  ah^ 
crwTies  of  our  ifland,  we  have  fo  Httle  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  in- 
quiries here  mufl  needs  be  very  fruitlefs  and  defe£tive.  How- 
ever, from  Cxfar's  account  of  the  tenets  and  difcipline  of  the 
antient  Druids  in  Gaul,  in  whom  centered  all  the  learning 
of  thefe  weftern  parts,  and  who  were,  as  he  tells  us,  fent 
over  to  Britain,  (that  is,  to  the  ifiand  of  Mona  or  Anglefey,) 
to  be  inftruftcd  ;  we  may  collect  a  few  points,  which  bear  a 
great  affinity  and  refemblance  to  fome  of  the  modern  doc- 
trines of  our  Englifh  law.  Particularly,  the  very  notion  it- 
felf  of  an  oral  unwritten  law,  delivered  down  from  age  to 
.age,  by  cuftom  and  tradition  merely,  feems  derived  from 
the  praftice  of  the  Druids,  who  never  committed  any  of 
their  inftruftions  to  writing :  poffibly  for  want  of  letters ; 
fmce  it  is  remarkable  that  in  all  the  antiquities,  unqueftion- 
ably  Britifh,  which  the  induftry  of  the  moderns  has  difco- 
vered,  there  is  not  in  any  of  them  the  lead  trace  of  any  cha- 
rafter  or  letter  to  be  found.  The  partible  quality  alfo  of 
lands,  by  the  cuftom  of  gavelkind,  which  flill  obtains  in 
many  parts  of  England,  and  did  unlverfaily  over  V/aies  till 
the  reign  of  Henry  VIII.  is  undoubtedly  of  Britifh  original. 
So  likewife  is  the  antient  divifion  of  the  goods  of  an  inteftate 
between  his  widow  and  children,  or  next  of  kin;  which 
has  fince  been  revived  by  tl:e  ftatute  of  diftributions.  And 
we  may  alfo  remember  an  inftance  of  a  ilighter  nature  men- 
tioned in  the  prefent  volume,  where  the  fam.e  cuftom  has 
continued  from  C^efar's  time  to  the  prefent;  that  of  burn- 
ing a  woman  guilty  of  the  crime  of  petit  treafon  by  killing 
her  hufband  (i). 

The  grsat  variety  of  nations,  that  fucceffively  broke  in 
upon  and  deftroyed  both  the  Britlfa  inhabitants  and  conftitu- 
tion,  the  Romans,  the  Pi£ts,  and,  after  them,  the  various  [  409  ] 


(i)  But  this  is  now  altered  by  ftatute  30  Geo.  IH.  c.  48.   See 
ante,  p.  204, 
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clans  of  Saxons  5nd  Danes,  muft  neceflarily  have  caufed  great 
confufion  and  uncertainty  in  the  laws  and  antiquities  of  the 
kingdom  ;  as  they  were  very  foon  incorporated  and  blended 
together,  and  therefore,  wc  may  fuppofe,  mutually  commu- 
nicated to  each  other  their  refpeftive  ufages  ^,  in  regard  to 
the  rights  of  property,  and  the  punifhment  of  crimes.  So  that 
it  is  morally  impoffible  to  trace  out,  with  any  degree  of  ac- 
curacy, when  t!)'"  frveral  mutations  of  the  common  law  were 
made,  or  what  v/as  the  refpedlive  original  of  thofe  feveral 
cuftoms  we  at  prefent  ufe,  by  any  chemical  refolution  of 
them  to  their  firll  and  component  principles.  We  can  fel- 
dom  pronounce,  that  this  cuftom  was  derived  from  the  Bri- 
tons ;  that  was  left  behind  by  the  Romans  ;  this  was  a  ne- 
ceflary  precaution  againft  the  Pifts;  that  was  introduced  by 
the  Saxons,  difcontinued  by  the  Danes,  but  afterwards  re- 
llored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curio- 
fity,  and  fome  ufe:  but  this  can  very  rarely  be  the  cafe;  not 
only  from  the  reafon  above-mentioned,  but  alfo  from  many 
others.  Firft,  from  the  nature  of  traditional  laws  in  gene- 
ral; which,  being  accommodated  to  the  exigencies  of  the 
times,  fufFer  by  degrees  infenfible  variations  in  praclice  ^  :  fo 
that,  though  upon  comparifon  we  plainly  difcern  the  altera- 
tion of  the  ]aw  from  vv^hat  it  was  five  hundred  years  ago,  yet 
it  is  impoffible  to  define  the  precife  period  in  which  that  al- 
teration accrued,  any  more  than  we  can  difcern  the  changes 
of  the  bed  of  a  river,  which  varies  it's  fhores  by  continual 
decreafes  and  alluvions.  Secondly,  this  becomes  impra£ti- 
cable  from  the  antiquity  of  the  kingdom  and  it's  government  • 
which  alone,  though  it  had  been  difturbed  by  no  foreign 
invafions,  would  make  it  impoffible  to  fearch  out  the  ori- 
ginal of  it's  laws ;  unlefs  we  had  as  authentic  monuments 
thereof,  as  the  Jews  had  by  the  hand  of  Mofes  ^.  Thirdly, 
410  ]  this  uncertainty  of  the  true  origin  of  particular  cuftomsmull 

»  Hal,  Kift.  G.  L,  62,  ^  Ihki,  57*  c  Jhld.  59. 
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Jfo  in  part  have  arlfen  from  the  means,  whereby  chrlftinnity 
vas  propagated  among  our  Saxon  anceftors  in  this  iHand;  by 
earned  foreigners  brought  over  from  Rome  and  other  coun- 
ries,  who  undoubtedly  carried  with  them  many  of  their  own 
iational  cuftoms  j  and  probably  prevailed  upon  the  fhate  to 
ibrogate  fuch  ufages  as  were  inconfiftent  with  our  holy  re- 
igion,  and  to  introduce  many  others  that  were  more  con- 
ormable  thereto.  And  this  perhaps  may  have  partly  been  the 
:aufe,  that  we  find  not  only  fome  rules  of  the  mofaical,  but 
.Ifo  of  the  imperial  and  pontifical  laws,  blended  and  adopted 
nto  our  own  fyftem. 

A  FARTHER  reafon  m.ay  alfo  be  given  for  the  great  variety, 
md  of  courfc  the  uncertain  original,  of  our  antient  eftablifh- 
;d  cuftoms  ;  even  after  the  Saxon  government  was  firmly 
:ftabHfhed  in  this  illand:  viz.  the  fubdivifion  of  the  kingdom 
nto  an  heptarchy,  confifting  of  feven  independent  kingdoms, 
)eopled  and  governed  by  different  clans  and  colonies.  This 
nuit  neceflarily  create  an  infinite  diverfity  of  laws :  even 
hough  all  thofe  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
nd  the  Hke,  originally  fprung  from  the  fame  mother-coun- 
ry,  the  great  northern  hive  ;  which  poured  forth  it's  wariike 
>rogeny,  and  fwarmed  all  over  Europe,  in  the  Cixth  and  fe- 
enth  centuries.  This  multiplicity  of  Jaws  will  necefiarily 
)e  the  cafe  in  fome  degree,  where  any  kingdom  is  cantoned 
)ut  into  provincial  eftablifliments  j  and  not  under  one  com- 
non  difpenfation  of  laws,  though  under  the  fame  fovereign 
jower.  Much  more  will  it  happen  where  feven  uncon- 
ie£led  Hates  are  to  form  their  own  conftitution  and  fuper- 
trudure  of  government,  though  they  all  begin  to  build  upon 
he  fame  or  fimilar  foundations. 

When  therefore  the  Weft  Saxons  had  fwallowed  up  all 
he  reft,  and  king  Alfred  facceeded  to  the  monarchy  of  Eng- 
and,  whereof  his  grandfather  Egbert  was  the  founder,  his 
nighty  genius  prompted  him  to  undertake  a  moft  great  and 
leceffary  work,  which  he  is  faid  to  have  executed  in  as  mat 
erly  a  manner ;  no  lefs  than  to  new-model  the  conftitution ;   r  ^ 

to 


to  rebuild  It  on  a  plan  that  (liould  endure  for  ages  j  and,  out    .  i 
of  it's  old  difcordant  materials,  which  were  heaped  upon  each 
other  in  a  vail  and  rude   irregularity,  to  form  one  uniform 
and  welUconneaed  whole.     This  he  efFeaed,  by   reducing 
the  whole  kingdom  under  one  regular  and  gradual  fubordi- 
nation  of  government,  wherein  each  man  was  anfwerable  to 
his  immediate  fuperior  for  his  own  conduft  and  that  of  his 
neareft  neighbours :  for  to  him  we  owe  that  mafterpiece  of 
judicial  polity,  the  fubdivifion  of  England  into  tithings  and 
hundreds,  if  not  into  counties ;  all  under  the  influence  and 
admitiillration  of  one    fupreme    maglftrate,   the    klngj    in 
whom,  as  in  a  general  refervoir,  all  the  executive  authority  of 
the  law  was  lodged,  and  from  whom  jultice  was  difperfed  to 
every  part  of  the  nation  by  diftinft,  yet  communicating,  dufts 
and  channels;  which  wife  inftltution  has  been  preferved 
for  near  a  thoufand  years  unchanged,  from  Alfred's  to  the 
prefent  time-     He  alfo,  like  another  Theodofms,  coUefted 
the  various  cuftoms  that  he  found  difperfed  in  the  kingdom, 
and  reduced  and  digefted  them  into  one  uniform  fyftem  or 
code  of  laws,    in  his    Som-bec,    or   liber  judicialis.     This 
he  compiled  for  the  ufe  of  the  court-baron,  hundred,  and 
county-cowrt,  the  court-leet,  and  {herlff's  tourn  -,  tribunals, 
which  he  eftabliflied,  for  the  trial  of  all  caufes  civil  and  cri- 
minal, in  the  very  diftrifls  wherein  the  complaint  arofe  :  all 
of  them  fubjea  however  to  be  Infpeaed,  controlled,  and  kept 
within  the  bounds  of  the  unlverfal  or  common  law,  by  the 
king's  own  courts ;  which  were  then  itinerant,  being  kept  in 
the  king's  palace,  and  removing  with  his  houfehold  in  thofe 
royal  progreffes,  which  he  continually  made  from  one  end 
of  the  kingdom  to  the  other. 

The  Danlfh  invafion  and  conqueft,  which  Introduced  new 
foreign  cuftoms,  was  a  fevere  blow  to  this  noble  fabric  :  but 
a  plan,  fo  excellently  concerted,  could  never  be  long  thrown 
afide.  So  that,  upon  the  expulfion  of  thefe  intruders,  tke 
Engliflr  returned  to  their  antient  law  ;  retaining  however 
fome  few  of  the  cuftoms  of  their  late  vifitants ;  which  went 
[  412  1  under  the  name  of  Dane-Lage :  as.  the  code  compiled  by 

Alfred 
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Alfred  was  called  the  WeJl'Saxoti-Lage ;  and  the'Jocal  confti- 
tutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  counties  neareft  to  Wales,  and  probably  abounded  with 
many  Britifh  cuftoms,  were  called  the  Mercen-Lage,  And 
thefe  three  laws  were,  about  the  beginning  of  the  eleventh 
century,  in  ufe  in  diiFerent  counties  of  the  realm:  the  pro- 
vincial polity  of  counties,  and  their  fubdivifions,  having  never 
been  altered  or  difcontinued  through  all  the  fhocks  and  mu- 
tations of  government,  from  the  time  of  it's  firft  inftitution  } 
though  the  laws  and  cuftoms  therein  ufed,  have  (as  we  (hall 
fee)  often  fufFered  confiderable  changes. 

For  king  Edgar,  (who  befides  his  military  merit,  as 
Founder  of  the  Englifli  navy,  was  alfo  a  moft  excellent  civil 
governor,)  obferving  the  ill  efFedls  of  three  diftinft  bodies  of 
laws,  prevailing  at  once  in  feparate  parts  of  his  dominions, 
projefted  and  begun  what  his  grandfon  king  Edward  the 
ronfeflbr  afterwards  completed ;  viz,  one  uniform  digeft  or 
Dody  of  laws  to  be  obferved  throughout  the  whole  kingdom  : 
3eing  probably  no  more  than  a  revival  of  king  Alfred's  code, 
mth.  fome  improvements  fuggefted  by  necefiity  and  experi- 
nice ;  particularly  the  incorporating  fome  of  the  Britilh  or 
•ather  Mercian  cuftoms,  and  alfo  fuch  of  the  Danifh  as  were 
eafonable  and  approved,  into  the  TVe/^-Saxon-Lagey  which 
vas  ftill  the  groundwork  of  the  whole.  And  this  appears 
o  be  the  beft  fupported  and  moft  plaufible  conjecture  (for 
:ertainty  is  not  to  be  expeded)  of  the  rife  and  original  of  that 
admirable  fyftem  of  maxims  and  unwritten  cuftoms,  which 
s  now  known  by  the  name  of  the  co7nmon  law,  as  extending 
t's  authority  unlverfally  over  all  the  realm;  and  which  is 
loubtlefs  of  Saxon  parentage. 

Among  the  moft  remarkable  of  the  Saxon  laws  we  may 
eckon,  i.  The  conftitution  of  parliaments,  or  rather^  ge- 
neral aflemblies  of  the  principal  and  wifeft  mea  in  the  nation  : 
he  ^wittena-gemotey  or  commune  conftlium  of  the  antient  Ger- 
nans,  which  was  not  yet  reduced  to  the  forms  and  diftinc- 
ionsofour  modem  parliament:  without  whofe  concurrence,  [  41^  3 

VoLo  IV.  hi  however;^ 
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however,  no  new  law  could  be  made,  or  old  one  altered. 
2,  The  election  of  their  magiftrates  by  the  people  ;  originally 
even  that  of  their  kings,  till  dear-bought  experience  evinced 
the   convenience  and  neceffity  of  eitablifhing  an  hereditary 
fucceffion  to  the  crown.     But  that  of  all  fubordlnate  magif- 
trates, their  military  officers  or  heretochs,  their  fheriiFs,  their  ' 
confervators  of  their  peace,  their  coroners,  their  port-reeves, 
(Gnce  changed   into    mayors  and    bailiiTs,)  and    even   their 
tything-menand  borfholders  at  the  leet,  continued,  fome  till 
the  Norman  conqueft,  others  for  two  centuries  after,  and  fome 
remain  to  this  day.  3.  The  defcent  of  the  crown,  when  once 
a  royal  family  was  eftablifhed,  upon  nearly  the  fame  heredi- 
tary principles  upon  which  it  has  ever  fince  continued  :  only 
that,  perhaps.  In  cafe  of  minority,  the  next  of  kin  of  full  age 
would   afcend   the  throne,  as  king,  and  not  as  proteftor ; 
though,  after  his  death,  the  crown  immediately  reverted  back  • 
to  the  heir.    4.  The  great  paucity  of  capital  punifliments  for 
the  firft  offence    :even  the  mod  notorious  offenders  being  al- 
lowed to  commute  it  for  a  fine  or  ivereg'ildy  or,  in  default  of 
payment,  perpetual  bondage ;  to  which  our  benefit  of  clergy 
has  now  in  fome  meafure  fucceeded.     5.  The  prevalence  of 
certain  cuftoms,  as  heriots  and  military  fervices  in  proportion 
to  every  man's  land,  which  much  refembled  the  feodal  con- 
ftitution;  but  yet  were  exempt  from  all  it's  rigorous  hard- 
fliips :  and  which  may  be   well  enough  accounted  for,  by 
fuppofing  them  to  be  brought  from  the  continent  by  the  firft. 
Saxon  invaders,  in  the   primitive  moderation  and  fimpllcity 
of  the  feodal  law ;  before  it  got  into  the  hands  of  the  Norman 
j  urifts,  who  extrafted  the  moft  flavifh  dottrines  and  oppreflive 
confequencesout  of  what  was  originally  intended  as  a  law  of 
liberty.     6.  That  their  eftates  were  liable  to  forfeiture  for 
treafon,  but  that  the  do£lrine  of  efcheats  and  corruption  of 
blood  for  felony,  or  any  other  caufe,  v/as  utterly  unknown 
amongft  them.  7.  The  defcent  of  their  lands  to  all  the  males 
equally,  without    any    right    of  primogeniture;   a  cuftom, 
which  obtained  among  the  Britons,  was  agreeable  to  the  Ro- 
man law,  and  continued  among  the  Saxons  till  the  Norman 
[  414  1  conqueft:  though  really  Inconvenient,  and  more  efpecially 
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rieftrudive  to  antient  families:  which  are  in  monarchies  ne- 
ceiTarjr  to  be  fupported,  in  order  to  form  and  keep  up  a  no- 
bility, or  intermediate  ftate  between  the  prince  and  the  com- 
mon people.   8.  The  courts  of  juftice  confided  principally  of 
the  county  courts,  and  in  cafes  of  weight  or  nicety  the  king's 
court  held  before  himfelf  in  perfon,  at  the  time  of  his  par- 
liaments ;  which  were  ufually  holden  in  different  places,  ac- 
cording as  he  kept  the  three  great  feftivals  of  chtiftmas,  eafter, 
and  whitfuntide.      An  inftitution  which  was  adopted  by  kin^ 
Alonfo  VII.  of  Caftile,  about  a  century  after  the  conqueft  i 
who  at  the  fame  three  great  feafts  was  wont  to  aflemble  his 
nobility  and  prelates  in  his  court  •,  who  there  heard  and  de- 
cided all  controverfies,  and  then,  having  received  his  inftruc- 
tions,  departed  home  'K    Thefe  county  courts  however  differ- 
ed from  the  modern  ones,  in  that  the  ecclenaftical  and  civil 
jurifdidion  were  blended  together,  the  bifhop  and  the  ealdor- 
man  or  fheriif  fitting  iu  the  fame  county  courts  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimple 
and  unembarrafled :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off  as  they  gradually  ad* 
Vance  to  antiquity.     9.  Trials,  among  a  people  who  had  a 
very  ftrong  tin£ture  of  fuperftition,  were  permitted  to  be  by 
ordealy  by  the  corf7ied  or  morfel  of  execration,  or  by  nvager  of 
law  with  compurgators,  if  the  party  chofe  it  \  but  frequently 
they  were  alfo  by/wrv;  for,  whether  or  no  their  juries  con- 
fided precifely  of  twelve   men,  or  were  bound  to  a  ftri£t 
unanimity;  yet  the  general   conditution  of   this  admirable 
criterion  of   truth,  and  mod  important   guardian    both  of 
public  and   private  liberty,  we  owe  to  our  Saxon  ancedors. 
Thus  dood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman    invafion ;  w^hen    the    fecond   period  of  our  legal 
hidory  commences. 

II.  This  remarkable  event  wrought  as  great  an  alteration 
in  our  laws,  as  it  did  in  our  antient  line  of  kings  :  and 
though  the  alteration  of  the  former  was  efFe<3:ed  rather  by  the 
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confent  of  the  people,  than  any  right  of  conqueft,  yet  that 
confent  feems  to  have  been  partly  extorted  by  fear,  and 
partly  given  without  any  apprehenfion  of  the  confequences 
which  afterwards  enfued. 

1.  Among  the  firft  of  thefe  alterations  we  may  reckon  the 
reparation  of  the  ecclefiaRical  courts  from  the  civil :  eiFecfled 
in  order  to  ingratiate  the  new  king  with  the  popifli  clergy, 
who  for  fome  time  before  had  been  endeavouring  all  over 
Europe  to  exempt  themfeives  from  the  fecular  power;  and 
whofe  demands  the  conqueror,  like  a  politic  prince,  thought 
it  prudent  to  comply  with,  by  reafon  that  their  reputed  fane- 
tity  had  a  great  influence  over  the  minds  of  the  people  -,  and 
becaufe  all  the  little  learning  of  the  times  was  ingrofled  into 
their  hands,  which  made  thern  neceflary  men,  and  by  all 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  eafily  effefted,  becaufe,  the  difpofal  of  all  the  epifco- 
pal  fees  being  then  in  the  breaft  of  the  king,  he  had  taken 
cafe  to  fill  them  with  Italian  and  Norman  prelates, 

2.  Another  violent  alteration  of  the  Engllfli  conftltutlon 
confifted  in  the  depopulation  of  whole  countries,  for  the  pur- 
pofes  of  the  king^s  royal  diverfion;  and  fubje6ling  both  them, 
and  all  the  antient  forefts  of  the  kingdom,  to  the  unreafon- 
able  feverities  of  foreft  laws  imported  from  the  continent, 
whereby  the  fiaughter  of  a  beaft  was  made  almoft  as  penal 
as  the  death  of  a  man.  In  the  Saxon  times,  though  no  man 
was  allowed  to  kill  or  chafe  the  king's  deer,  yet  he  might  ftart 
any  game,  purfue,  and  kill  it,  upon  his  own  eftate.  But  the 
rigour  of  thefe  new  conftitutions  vefted  the  fole  property  of  all 
the  game  in  England  in  the  king  alone  (2);  and  no  man  was 
entitled  to  diilurb  any  fowl  of  the  air,  or  any  beaft  of  the  field, 
of  fuch  kinds  as  were  fpecially  rcfeived  for  the  royal  amufe- 
ment  of  the  fovereign,  without  exprefs  licence  from  the  king. 


(z)  See  this  conlrovertcJ  by  the  editor  in  the  2d  voL  p.  419- 
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by  a  grant  of  a  chafe  or  free -warren :  and  thofe  franchlfes  were 
granted  as  much  with  a  view  to  preferve  the  breed  of  animals, 
as  to  indulge  the  fubjefV.  From  a  fimilar  principle  to  which, 
though  the  foreft  laws  are  now  mitigated,  and  by  degrees 
grown  entirely  obfolete,  yet  from  this  root  has  fprung  a  baf-  C  4^6  ] 
tard  flip,  known  by  the  name  of  the  game  law,  now  arrived 
to  and  wantoning  in  it's  higheft  vigour  :  both  founded  upon, 
the  fame  unreafonable  notions  of  permanent  property  in  wild 
creatures;  and  both  produftive  of  the  fame  tyranny  to  the 
commons:  but  with  this  difference;  that  the  foreft  laws 
eftablifhed  only  one  mighty  hunter  throughout  the  land,  the 
game  laws  have  raifed  a  little  Nimrod  in  every  manor.  And 
in  one  refpeft  the  antient  law  was  much  lefs  unreafonable 
than  the  modern:  for  the  king's  grantee  of  a  chafe  or  free- 
w^arren  might  kill  game  in  every  part  of  his  franchife ;  but 
low,  though  a  freeholder  of  lefs  than  100/.  a  year,  is  for- 
3idden  to  kill  a  partridge  upon  his  own  eftate,  yet  nobody 
;lfe  (not  even  the  lord  of  the  manor,  unlefs  he  hath  a  grant 
)f  free-warren)  can  do  it  without  committing  a  trefpafs,  and 
"ubjefting  himfelf  to  an  aftion. 

3.  A  THIRD  alteration  in  the  Englifli  laws  was  by  narrow- 
ng  the  remedial  influence  of  the  county  courts,  the  great 
eats  of  Saxon  juftice,  and  extending  the  or/^/z/^/jurifdiftion 
)f  the  king's  jufticiars  to  all  kinds  of  caufes,  arifing  in  all 
)arts  of  the  kingdom.  To  this  end  the  aula  regis,  with  all 
t's  multifarious  authority,  was  erefted  ;  and  a  capital  jufti- 
:iary  appointed,  with  powers  fo  large  and  boundlefs,  that  he 
>ecame  at  length  a  tyrant  to  the  people,  and  formidable  to  the 
:rown  itfelf.  The  conftitution  of  this  court,  and  the  judges 
hemfelves  who  prefided  there,  were  fetched  from  the  duchy 
>f  Normandy :  and  the  confequence  naturally  was,  the  or- 
laining  that  all  proceedings  in  the  king's  courts  ftiould  be 
;arried  on  in  the  Norman,  inftead  of  the  Englifti  language, 
\  provifion  the  more  neceflTary,  becaufe  none  of  his  Norman 
ufticiars  underftood  Englifli;  but  as  evident  a  badge  of 
lavery  as  ever  was  impofed  upon  a  conquered  people.  This 
afted  till  king  Edward  the  third  obtained  a  double  vidory, 
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over  the  armies  of  France  in  their  own  country,  and  their 
language  in   our  courts  here   at  home.     But  there  was  one 
mifchief  too  deeply  rooted  thereby,  and  which  this  caution  of 
r  Ain  "1  king  Edward  came  too  late  to  eradicate.  Inftead  of  the  plain 
.    and  eafy  method  of  determining  fuits  in  the  county  courtSj 
the  chicanes  and  fuutilties  of  Norman  jurifprudence  !iad  tai<.en 
poffeffion  of  the  king's  courts,  to  which  ev^ry  cauie  of  con- 
fequence  was  drawn.   Indeed  that  ag?,  ?.nd  tlofe  immediately 
fucceeding  it,  were  the  aera  of  refinement  arui  fubtilty.  There 
is  an  aflive  principle  in  the  human  f3ul,  that  will  ever  be  ex^ 
erting  it^s  faculties  to  the  utmoft  ftretch,  in  whatever  employ-^ 
ment,   by  the  accidents  of  time  and   place,  the  general  plan 
of  education,  or  the  cuftoms    and  manners  of  the  age   and 
country,  it  may  happen  to  find  itfelf  engaged.  The  northern 
conquerors  of  Europe  were  then  emerging  from  the  groffeft 
ignorance  in  point  of  literature-,  and  thofe,  who  had  leifure 
to  cultivate  it's  prpgrefs,  were  fuch  only  as  were  cloiRered  in 
monafteries,  the  reft  being  all   foldiers   or  peafants.     And, 
unfortunately,  the  firft  rudiments  of  fcience  which  they  im- 
bibed were  thofe  of  Ariftotle's  philofophy,  conveyed  through 
the  medium    of   his   Arabian    commentators  j  which  were 
brought  from  the  eaft  by  the   Saracens  into  Paleftine  and 
Spain,  and  tranflated  into  barbarous  Latin.     So  that,  though 
the  materials  upon  which  they  were  naturally  employed,  in 
the  infancy  of  a  rifing  (late,  were  thofe  of  the  nobleft  kind  ; 
the  eftablilhment  of  religion,  and  the    regulations  of  civil 
polity;  yet  having  only  fuch  tools  to  work  with,  their  execu- 
tion was  trifling  and  flimfy.  Both  the  divinity  and  the  law  of 
thofe  times  were  therefore  frittered  into  logical  diftindions, 
and  drawn  out  into  metaphyfical  fubtilties,  with  a  fklll  moil 
amazingly  artificial-,  but  which  ferves  no  other  purpofe,  than 
to  fhew    the  vaft  powers  of  the   human  intellect,  however 
vainly  or  prepofteroufly  employed.    Hence  law  in  particular, 
which   (being  intended  for  univerfal  reception)  ought  to  be 
a  plain  rule  of  aftion,  became  a  fcience  of  the  greateft  intri- 
cacy ;  efpecially  when  blended  with  the  new  refinements  en- 
grafted upon  feodal  property:  which  refinements  were  froni 
time  to  time  gradually  introduced  by  the  Norman  praftition- 
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crs,  with  a  view  to  fuperfede  (as  tliey  did  in  great  meafure) 
the  more  homely,  but  more  intelligible,  maxims  of  diftribu- 
tive  juftice  among  the  Saxons.  And,  to  fay  the  truth,  thefe 
fcholaftic  reformers  have  tranfmitted  their  dialeft  and  fineiTes  [  418  ] 
to  poderity,  fo  interwoven  in  the  body  of  our  legal  polity^ 
that  they  cannot  now  be  taken  out  without  a  manifeft  injury 
to  the  fubftance.  Statute  after  ftatute  has  in  later  times  been 
made,  to  pare  off  thefe  troublefome  excrefcences,  and  reftore 
the  common  law  to  it's  priftine  fimplicity  and  vigour;  and 
the  endeavour  has  greatly  fucceeded  :  but  ftill  the  fears  are 
deep  and  vifible  ;  arvl  the  liberality  of  our  modern  courts  of 
juftice  is  frequently  obliged  to  have  recourfe  to  unaccountable 
fi£lions  and  circuities,  in  order  to  recover  that  equitable  and 
fubftantial  juftice,  which  for  a  long  time  was  totally  bujried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphyfical 
and  Norman  jurifprudence. 

4.  A  FOURTH  innovation  was  the  introdu£lion  of  the  trial 
by  combat,  for  the  decifion  of  all  civil  and  criminal  queftions 
of  fa£l  in  the  laft  refort.  This  was  the  immemorial  pradlicc 
of  all  the  northern  nations ;  but  firft  reduced  to  regular 
and  ftated  forms  among  the  Burgundi,  about  the  clofe  of  the 
fifth  century :  and  from  them  it  pafled  to  other  nations,  par- 
ticularly the  Franks  and  the  Normans  ;  which  laft  had  the 
honour  to  eftablifti  it  here,  though  clearly  an  unchriftian,  as 
well  as  moft  uncertain,  method  of  trial.  But  it  was  a  fuffi- 
cient  recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  ufagc  of  their  native  duchy  of 
Normandy. 

5,  But  the  laft  and  moft  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
eftates,  a  few  only  excepted,  the  fiction  of  feodal  tenure ; 
which  drew  after  it  a  numerous  and  oppreflive  train  of  fervile 
fruits  wd  appendages  •,  aids,  reliefs,  primer  feifins,  ward- 
{hips,  marriages,  efcheats,  and  fines  for  alienation  ^  the  ge*- 
nuine  confequences  of  the  maxim  then  adopted,  that  all  the 
lands  in  England  were  derived  from,  and  holden,  mediately 
or  immediately^  of  the  crown. 
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The  nation  at  this  period  fccms  to  have  groaned  under  as 
abfolute  a  flavery,  as  was  in  the  power  of  a  warlike,  an  am- 
t  419  J  bitious,  and  a  politic  prince  to  create.     The  confciences  of 
men  were  enflaved  by  four  ecclefiaftics,  devoted  to  a  foreign    I 
power,  and  unconneded  with  the  civil  ftate  under  which  they    | 
lived :  who  now  imported  from  Rome  for  the  firft  time  the 
whole  farrago   of  fuperftitious   novelties,  which  had  been 
engendered  by  the  blindnefs  and  corruption  of  the  times, 
"between  the  firft  miffion  of  Auguftin  the  monk,  and  the 
Norman    conqueft;    fuch    as  tranfubftantiation,  purgatory, 
communion  in  one  kind,  and  the  worfhip  of  faints  and  images  \ 
not  forgetting  the  univerfal  fupremacy  and  dogmatical  infal- 
libility of  the  holy  fee.     The  laws  too,  as  well  as  the  prayers, 
were  adminiftered  in  an  unknown  tongue.    The  antient  trial 
by  jury  gave  way  to  the  Impious  decifion  by  battel.     The 
foreft  laws  totally  reftraJned  all  rural  pleafures  and  manly 
recreations.    And  in  cities  and  towns  the  cafe  was  no  better; 
all  company  being  obliged  to  difperfe,  and  fire  and  candle  to 
be  extinguifhed,  by  eight  at  night,  at  the  found  of  the  me- 
lancholy curfeu.     The  ultimate  property  of  all  lands,  and  a 
confiderable  fhare  of  the  prefent  profits,  were  vefted  in  the 
king,  or  by  him  granted  out  to  his  Norman  favourites;  who, 
by  a  gradual  progreffion  of  flavery,  were  abfolute  vaiTals  to! 
the  crown,  and  as  abfolute  tyrants  to  the  commons.  Unheard- 
of  forfeitures,  talliagcs,  aids,  and  fines,  were  arbitrarily  ex- 
traded  from  the  pillaged  landholders,  in  purfuance  of  the 
new  fyftem  of  tenure.     And,  to  crown  all,  as  a  confequence 
of  the  tenure  by  knight-fervice,  the  king  had  always  ready  at 
his  command  an  army  cf  fixty-thoufand  knights  or  milites  : 
who  were  bound,  upon  pain  of  confifcating  their  eftates,  to 
attend  him  in  time  of  invafion,  or  to  quell  any  domeftic  in- 
furrediion.    Trade,  or  foreign  merchandife,  fuch  as  it  then 
was,  was  carried  on  by  the  Jews  and  Lombards ;  and  the 
very  name  of  an  E.igHfli  fleet,   which  king  Edgar  had  ren- 
dered fo  formidable,  was  utterly  unknown  to  Europe :  the 
nation  confifting  wholly  of  the  clergy,  who  were  alfo  the 
lawyers ;  the  barons,  or  great  lords  of  the  land ;  the  knights 
or  foldiery,  who  were  the  fubordinate  landholders  ;  and  the 
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burghers,  or  inferior  tradefmen,  who  from  their  infignifi- 
cancy  happily  retained,  in  their  focage  and  burgage  tenure, 
fome  points  of  their  antient  freedom.     All  the  reft  were  vil-  C  4^0  ] 
leins  or  bondmen. 

From  fo  complete  and  well-concerted  a  fcheme  of  fervility, 
it  has  been  the  work  of  generations  for  our  anceflors,  to  re- 
deem themfelves  ana  their  poiterity  into  that  ftate  of  liberty^t 
which  wc  now  enjoy:  and  which  therefore  is  not  to  be 
looked  upon  as  con fi fling  of  mere  encroachments  on  the 
crown,  and  infringements  on  the  prerogative,  as  fome  flavifh 
and  narrow-minded  writers  in  the  laft  century  endeavoured 
to  maintain:  but  as,  in  general,  a  gradual  reftoration  of  that 
antient  conftitution,  whereof  our  Saxon  forefathers  had  been 
unjuftly  deprived,  partly  by  the  policy,  and  partly  by  the 
force,  of  the  Norman.  How  that  reftoration  has,  in  a  long 
feries  of  years,  been  ftep  by  ftep  effefted,  I  now  proceed  to 
inquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in 
fome  points  extended  it;  particularly  with  regard  to  the  foreft 
laws.  But  his  brother  and  fucceflbr,  Henry  the  firft,  found 
it  expedient,  when  firft  he  came  to  the  crown,  to  ingratiate 
himfelf  with  the  people;  by  reftoring  (as  our  monkiOi  hifto- 
rians  tell  us)  the  laws  of  king  Edward  the  confefTor.  The 
ground  whereof  is  this  :  that  by  charter  he  gave  up  the  great 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pecu- 
niary  fruits  of  his  feodal  tenures  ;  but  referved  the  tenures 
themfelves,  for  the  fame  military  purpofes  that  his  father  in- 
troduced them.  He  alfo  aboliftied  the  cm  feu  ^-  for,  though 
it  is  mentioned  in  our  laws  a  full  century  afterwards  ^  yet  it 
^s  rather  fpoken  of  as  a  known  time  of  night  (fo  denominated 
from  that  abrogated  ufage)  than  as  a  ftill  fubfifting  cuf- 
tom.  There  is  extant  a  code  of  laws  in  his  name,  confifting 
partly  of  thofe  of  the  confeflbr,  but  with  great  additions  and 
alterations  of  his  own  ;  and  chiefly  calculated  for  the  regula- 
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tion  of  the  county  courts.  It  contains  fome  diredlions  as  to 
crimes  and  their  puniihments,  (that  of  theft  being  made  ca- 
pital in  his  reign^)  and  a  few  things  relating  to  eftates,  parti- 
[  421  ]  cularly  as  to  the  defcent  of  lands:  which  being  by  the  Saxon 
laws  equally  to  all  the  fons,  by  the  feodal  or  Norman  to  the 
eldeft  only,  king  Henry  here  moderated  the  diiFerencej  di- 
reftlng  the  eldeft  fon  to  have  only  the  principal  eftate,  "/n- 
*'  mum patris  feitdum^^  the  reft  of  his  eftates,  if  he  had  any 
others,  being  equally  divided  among  them  all.  On  the  other 
hand,  he  gave  up  to  the  clergy  the  free  ele£llon  of  bifhops 
and  mitred  abbots ;  referving  however  thefe  enfigns  of  pa- 
tronage, conge  (T  ejlire^  cuftody  of  the  temporalties  when  va« 
cant,  and  homage  upon  their  reftitution.  He  laftly  united 
again  for  a  time  the  civil  and  ecclefiaftical  courts,  which 
union  was  foon  diffolved  by  his  Norman  clergy  :  and,  upon 
that  final  dlflclution,  the  cognizance  of  teftimentary  caufes 
feems  tohave  been  firft  given  to  the  ecclefiaftical  court.  The 
reft  remained  as  in  his  father's  time  :  from  whence  we  may 
eafily  perceive  how  far  ftiort  this  was  of  a  thorough  reftitu- 
tion of  king  Edward's,  or  the  Saxon,  laws. 

The  ufurper  Stephen,  as  the  manner  of  ufurpers  is,  pro- 
mifed  much  at  his  acceffion,  efpecially  with  regard  to  redrcff- 
ing  the  grievances  of  the  foreft  laws,  but  performed  no  great 
matter  either  in  that  or  in  any  other  point.  It  is  from,  his 
reign  however,  that  we  are  to  date  the  introduftion  of  the 
Roman  civil  and  canon  laws  into  this  realm  :  and  at  the 
fame  time  was  imported  the  doftrine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  fecond,  if  not  earlier,  the' 
charter  of  Henry  the  firft  feems  to  have  been  forgotten  :  for 
V^e  find  the  claim  of  marriage,  ward,  and  relief,  then  flou-^ 
rifliing  in  full  vigour.  The  right  of  primogeniture  feems 
alfo  to  have  tacitly  revived,  being  found  more  convenient  for 
the  public  than  the  parcelling  of  eftates  into  a  multitude  of 
minute  fubdivifions.  However  in  this  prince's  reign  much 
was  done  to  methodize  the  laws,  and  reduce'  them  into  a  re- 
gular 
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gnhr  order ;  as  appears  from  that  excellent  treatife  of  Glan, 
v'A :  which,  though   fome  of  it  be  now  antiquated  and  al- 
tered, yet,  when  compared  with  the  code  of  Henry  the  firft, 
it  carries  a  manifeft  fuperioritys.    Throughout  his  reign  alfo   [  422  ] 
was  continued  the  important  ftruggle,  which  we  have  had 
occafion  fo  often  to  mention,  between  the  laws  of  England 
and  Rome;  the  former  fupported  by  the  ftrength  of  the  tem- 
poral nobility,  when  endeavoured  to  be  fupplanted  in  favour 
cf  the  latter  by  the  popiih  clergy.     Which  difpute  was  kept 
on  foot  till  the  reign  of  Edward  the  firft ;  when  the  laws  of 
England,  under  the  new  difclpllne  introduced  by  that  fkilful 
commander,  obtained  a  complete  and  permanent  vi6tory.  In 
the  prefent  reign,  of  Henry  the  fecond,  there  are  four  things 
which  peculiarly  merit  the  attention  of  a  legal  antiquarian  : 
I.  The  conftitutions  of  the  parliament  at  ClarenJ.Qn,  ^.  D, 
1 1 64,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  fecular  jurifdiiSion  :  though  his  farther  pro- 
grefs  was  unhappily  (topped,  by  the  fatal  event  of  the  dif- 
putes  between  him  and  archbifliop  Becket.     2,,  The  inilitu- 
tion  of  the  office  of  juftices  in  eyre,  in  Itmere ;    the   king 
having  divided  the  kingdom  into  fix  circuits,  (a  little  different 
from  the  prefent,)  and  commiffioned  thefe  new  created  judges 
to  adminifter  juftice,  and  try  writs  of  affife,  in  the  feveral 
counties.     Thefe  remedies  are  l^ild  to  have   been  then  firft 
invented;  before  which  all  caufes  were  ufually  terminated 
in  the  county  courts,  according  to  the  Saxon  cufiom  ;  or  be- 
fore the  king's  judiciaries  in  the  aula  reghj   in  purfuance 
of  the  Norman  regulations.     The  latter  of  which  tribunals, 
travelling  about  with  the  king's  perfon,  occafioned  intole- 
rable expenfe  and  delay  to  the  fuitors;  and  the  forn -r,  how^ 
ever  proper  for  little  debts  and  minute  adions,  where  even 
injuftice  is  better  than  procraftination,  were  now  become 
liable  to  too  much  ignqrance  of  the  law,  and  too  much  par- 
tiality as  to  fafts,  to  determine  matters  of  confiderable  mo- 
inent,     3.  The  introdudlion  and  eftablifnmcnt  of  the  grand 
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affife,  or  trial  by  fpecial  kind  of  jury  in  a  writ  of  right,  at 
the  option  of  the  tenant  or  defendant,  inftead  of  the  barba- 
rous and  Norman  trial  by  battel.  4.  To  this  time  muft  alfo 
be  referred  the  introduaion  of  efcuage,  or  pecuniary  com- 
[  423  3  mutation  for  perfonal  military  fervice  ;  which  in  procefs  of 
time  was  the  parent  of  the  antient  fubfidies  granted  to  the 
crown  by  parliament,  and  the  land  tax  of  later  times. 

Richard  the  firft,  a  brave  and  magnanimous  prince,  was 
a  fportfman  as  well  as  a  foldier  •,  and  therefore  enforced  the 
forefl  laws  with  fome  rigour ;  which  occafioned  many  dif- 
contents  among  his  people :  though  (according  to  Matthew 
Paris)    he   repealed  the  penalties  of  caftration,  lofs  of  eyes, 
and  cutting  off  the  hands  and  feet,  before  infliaed  on  fuch 
as  tranfgrefled  in  hunting;  probably  finding  that  their  feverity 
prevented  profecutions.     He  alfo,  when  abroad,  compofed  a 
body  of  naval  laws  at  the  ifle  of  Oleron  :  which  are  ftill  ex- 
tant, and  of  high  authority  :  for  in  his  time  we  began  again 
to  difcover,  that  (as  an  ifland)  we  were  naturally  a  maritime 
power.     But,  with  regard  to  civil  proceedings,  we  find  no- 
thing very  remarkable  in  this  reign,  except  a  few  regulations 
regarding  the  Jews,    and   the  juftices  in  eyre:  the  king's 
thoughts  being  chiefly  taken  up  by  the  knight  errantry  of  a 
crolfade  againft  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  fon  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  foreft  lav/s  were  fo 
warmly  kept  up,  that  they  occafioned  many  infurrecftions  of 
the  barons   or  principal  feudatories:  which  at  laft  had  this 
effc£ty  that  firft  king  John,  and  afterwards  his  fon,  confented 
to  the  two  famous  charters  of  Englifli  liberties,  magna  carta ^ 
and  carta  de  forejla.     Of  tliefe  tne  latter  was  well  calcu- 
lated to  redrefs  many  grievances,  and  encroachments  of  the 
crown,  in  the  exertion  of  foreft  law :  and  the  former  con- 
firmed many  liberties    of  the  church,  and  redrefled   many 
grievances  incident  to  feodal  tenures,  of  no  fmall  moment 
at  the  time ;  though  now,  unlefs  confidered  attentively  and 
with  this  retrofpeft,  they  feem  but  of  trifling  concern.     But, 

befides 


Ch.  33.  Wrongs.  423 

befidcs  thefc  feodal  provifions,  care  was  alfo  taken  therein  to 
proteftthe  fubjeft  againft  other  opprefTions,  then  frequently 
arifing  from  unreafonable  amercements,  from  illegal  diftrefles 
or  other  procefs  for  debts  or  fervices  due  to  the  crown,  and  r  ^34  1 
from  the  tyrannical  abufe  of  the  prerogative  of  purveyance 
and  pre-emption.     It  fixed  the  forfeiture  of  lands  for  felony 
in  the  fame  manner  as  it  ftill  remains;  prohibited  for  the  fu- 
ture the  grants  of  exclufive  fiiheries  5  and  the  ereftion  of  new 
bridges  fo  as  to  opprefs  the  neighbourhood.     With  refpeft  to 
private  rights :  it  eftabliflied  the  teftamentary  power  of  the 
rubjea  over  part  of  his  perfonal  eftate,  the  reft  being  diilrl-. 
t)uted  among  his  wife  and  children ;  it  laid  down  the  lav/  of 
lower,  as  it  hath  continued  ever  fince ;  and  prohibited  the 
ippeals   of  women,  unlefs  for  the  death  of  their  hufbands. 
In  matters  of  public  police  and  national  concern :  it  enjoin- 
ed an   uniformity  of  weights  and  meafures;  gave  new  en- 
:ouragements   to  commerce,  by  the  protedion  of  merchant 
Grangers  5  and  forbad  the  alienation  of  lands  in  mortmain. 
With  regard  to  the  adminiftration  of  juflice:  befides  prohi- 
)iting  all  denials  or  delays  of  it,  it  fixed  the  court  of  com- 
non  pleas  at  Weftminfter,  that  the  fuitors  might  no  longer 
>e  haraffed  with  following  the  king's  perfon  in  all  his  pro- 
;rcfies  5  and  at  the  fame  time  brought  the  trial  of  ifH^es  home 
o  the  very  doors  of  the  freeholders,  by  direding  affifes  to 
)e  taken  in  the  proper  counties,  and  eftablilhing  annual  cir- 
:uits:  it  alfo  correded  fome  abufes  then  incident  to  the  trials 
>y  wager  of  law  and  of  battel  5  direfted  the  regular  award- 
ag  of  inqueft  for  life  or  member  ;  prohibited  the  king's  in- 
erior  minifters  from  holding  pleas  of  the  crown,  or  trying 
ny  criminal  charge,  whereby  many  forfeitures  might  other- 
dfe  have  unjuilly  accrued  to  the  exchequer  ;  and  regulated 
he  time  and  place  of  holding  the  inferior  tribunals  of  juf- 
ice,  the  county  court,  fherifF's  tourn,  and  court-leet.     It 
onfirmed  and  eftablifhed  the  liberties  of  th^  city  of  London^ 
nd  all  other  cities,  boroughs,  towns,  t?nd  ports  of  the  king- 
om.     And,  laflly,  (v/hich  alone  would  have  merited   the 
itle  that  it  bears,  of  the  great  charter,)  it  proteaed  every 
idividual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 
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liberty,  and  his^'piroperty,  unlefs  declared  t6  be  forfeited  by 
the  judgment  of  his  peers,  or  the  law  of  the  land  (3). 

[  425  3  However,  by  means  of  thefe  ftruggles,  the  pope  in  the 
reign  of  king  John  gained  a  ftill  greater  afcendant  here,  than 
he  ever  had  before  enjoyed;  which  continued  through  the 
long  reign  of  his  fon  Henry  the  third :  in  the  beginning  of 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfo  totally 
abolifhed.  And  we  may  by  this  time  perceive,  in  Braclon's 
treatife,  a  ftill  farther  improvement  in  the  method  and  regu- 
larity of  the  common  law,  efpecially  in  the  point  of  plead- 
ings **.  ■  Nor  muft  it  be  forgotten,  that  the  firft  traces  which 
remain,  of  the  feparation  of  the  greater  barons  from  the  lefs, 
in  the  conftitution  of  parliaments,  are  found  in  the  great 
charter  of  king  John;  though  omitted  in  that  of  Henry  HI. : 
and  that,  towards  the  end  of  the  latter  of  thefe  reigns,  we 
find  the  firft  record  of  any  writ  for  fummoning  knights,  citi- 
zens, and  burgefles  to  parliament.  And  here  we  conclude 
the  fecond  period  of  our  Englifh  legal  hiftory. 

III.  The;  third  commences  with  the  reign  of  Edward  the 
firft  ;  who  hath  juftly  been  ftyled  our  Englifti  Juftinian.  For 
In  his  time  the  law  did  receive  fo  fudden  a  perfeftion,  that 
fir  Matthew  Hale  does  not  fcruple  to  affirm »,  that  more  was 
done  in  the  firft  thirteen  years  of  his  reign  to  fettle  and  efta- 
bli{h  the  diftributive  juftice  of  the  kingdom,  than  in  all  the 
ages  fince  that  time  put  together. 

^  Hal.  Hift.  C.L.  156.  .  i  im,  158. 


(3)  The  following  is  the  celebrated  29th  chapter  of  magna 
carta^  the  foundation  of  the  liberty  of  Englifhmen  : 

Nullus  Uber  homo  capiatur^  vel imprifonetur^aut  dijfeifiatur  de  I'thero 
tenementofuo  vel  Uhertatibus  vel  Uberis  confuetudinihns  fuisy  aut  utla^ 
getuvy  aut  exttlet^  aut  aliquo  modo  dejlruatur,  nee  fnper  eum  ibimusy  nee 
fupereum  mittemus,  mfz  per  legale  judicium  parium  fuomm  vel  per  le- 
gem terra,  NulU  vendemiiSj  nullt  negabimusy  aut  dij^eremus  reSum 
Hje!  jujlitlam^ 

It 
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It  would   be  endlefs  to  enumerate  all  the  particulars  of 
thefe  regulations  j  but  the  principal  may  be  reduced  under 
the  following  general  heads,      i.  He  eftabliflied,  confirmed, 
and  fettled,  the  great  charter  and  charter  of  forefts.     ^.  He 
gave  a  mortal  wound  to  the  encroachments  of  the  pope  and 
his  clergy,  by  limiting  and  eftablifhing  the  bounds  of  eccle- 
fiaftical  jurifdidion  :  and  by  obliging  the  ordinary,  to  whom 
all  the  goods  of  inteftates  at  that  time  belonged,  to  difchargc 
the  debts  of  the  deceafed.     3.  He  defined  the  limits  of  the 
feveral  temporal  courts  of  the  higheft  jurifdidion,  thofe  of 
the    king's    bench,  common    pleas,    and  exchequer;  fo   as 
they  might  not  interfere  with  each  other's  proper  bufinefs :  [  426  ] 
to  do  which,  they  muft  now  have  recourfe  to  a  fidtion,  very 
neceflary  and  beneficial  in  the  prefent  enlarged  fhate  of  pro- 
perty. 4.  He  fettled  the  boundaries  of  the  inferior  courts  in 
counties,  hundreds,  and  manors  :  confining  them  to  caufes 
of  no  great  amount,  according  to  their  primitive  inftitution  ; 
though  of  connderably  greater,  than  by  the  alteration  of  the 
value  of  money  they  are  now  permitted  to  determine.  5.  He 
fecured  the  property  of  the  fubjeft,  by  abolifhing  all    ar- 
bitrary  taxes  and  taliiages,  levied    without  confent  of  ths 
national  council.     6.  He  guarded  the  common  juftice  of  the 
kingdom  from  abufes,  by  giving  up  the  royal  prerogative  of 
fending  mandates  to  interfere  in  private  caufes.   7.  He  fettled 
the  form,    folemnities,    and    efFea,  of  fines  levied  in    the 
court  of  common  pleas  ;  though  the  thing  Itfelf  was  of  Saxon 
original.     8.  He  firfi:  eftabliflied  a  repofitory  for  the  public 
records  of  the  kingdom  ;  few  of  which  are  antienter  than 
the  reign  of  his  father,  and  thofe  were  by  him  colleaed. 
9.  He  improved    upon    the  laws  of   king  Alfred,  by  that 
great  and  orderly  method  of  watch  and  ward,  for  prefervino- 
the  public  peace  and  preventing  robberies,  eftabliflied  by  the 
ftatute  of  Winchefter.      10.  He  fettled  and  reformed  many 
abufes   incident  to  tenures,  and  removed  fome  reftraints  on 
the  alienation  of  landed  property,  by  the  ftatute  of  quia  einp^ 
tores,      1 1 .  He  inftituted  a  fpeedier  way  for  the  recovery  of 
debts,    by   granting    execution   not    only    upon    goods  and 
chattels,  but  alfo  upon  lands,  by  writ  of  elegit.;  which  w^as 
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of  fignal  benefit  to  a  trading  people :  and,  upon  the  fame 
commercial  ideas,  he  alfo  allowed  the  charging  of  lands  in 
a  ftatule  merchant,  to  pay  debts  contrafled  in  trade,  con- 
trary  to  all  feodal  principles.  I2,  He  efFeclually  provided 
for  the  recovery  of  advowfons,  as  temporal  rights  ,  in  v^hich, 
before,  the  law  was  extremely  deficient.  13.  He  alfo  effec- 
tually clofed  the  great  gulph,  in  which  all  the  landed  pro- 
perty of  the  kingdom  was  in  danger  of  being  fwallowed,  by 
his  re-iterated  ftatutesof  mortmain  ;  moll  admirably  adapted 
to  meet  the  frauds  that  had  then  been  devifed,  though  af- 
terwards contrived  to  be  evaded  by  the  invention  of  ufes. 
[  427  ]  14-  He  eftabliflied  a  new  limitation  of  property  by  the  cre- 
ation of  eftates  tail ;  concerning  the  good  policy  of  which, 
modern  times  have  however  entertained  a  very  different  opi- 
nion. 15.  He  reduced  all  Wales  to  the  fubjedion,  not  onljr 
of  the  crown,  but  in  great  meafure  of  the  laws,  of  England 
(which  was  thoroughly  completed  in  the  reign  of  Henry  the 
eighth) ;  and  feems  to  have  entertained  a  defign  of  doing  the 
like  by  Scotland,  fo  as  to  have  formed  an  entire  and  complete 
union  of  the  ifland  of  Great  Britain. 

I  MIGHT  continue  this  catalogue  much  farther — but, 
upon  the  whole,  we  may  obferve,  that  the  very  fcheme  and 
model  of  the  adminiftration  of  common  juftice  between  party 
and  party,  was  entirely  fettled  by  this  king  ^ ;  and  has 
continued  nearly  the  fame,  in  all  fucceeding  ages,  to  this 
day,  abating  fome  few  alterations,  which  the  humour  or 
necelTity  of  fubfequent  times  hath  occafioned.  The  forms 
of  writs,  by  which  anions  are  commenced,  were  perfected 
in  his  reign,  and  eftablifhed  as  models  for  pofterity.  The 
pleadings,  confequent  upon  the  writs,  were  then  fliortj> 
nervous,  and  perfpicuous  ;  not  intricate,  verbofe,  and  for- 
mal. The  legal  treatifes,  written  in  his  time,  as  Britton, 
Fleta,  Hengham,  and  the  reft  ,are,for  the  moft  part,  law  at 
this  day  •,  or  at  lead  ^vere  fo,  till  the  alteration  of  tenures 
took  place.     And,  to  conclude,  it  is  from  this  period,  from 
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the  exaa  obfervatlon  of  magna  carta,  rather  than  from  it's 
mahng  or  renenvat,  in  the  days  of  his  grandfather  and  fatlier, 
that  the  liberty  of  Engliihmen  began  again  to  rear  it's  hea<l ; 
though  the  weight  of  the  military  tenures  hung  heavy  upon 
it  for  many  ages  after. 

I  CANNOT  give  a  better  proof  of  the  excellence  of  his 
conftitutions,  than  that  from  his  time  to  that  of  Henry  the 
eighth  there  happened  very  few,  and  thofe  not  very  confider- 
able,  alterations  in  the  legal  forms  of  proceedings.     As  to 
matter  o{  fubftance :  the  old  Gothic  powers  of  eleding  the 
principal  fubordinate  magiftrates,  the  flierifFs,  and  confer- 
vators  of  the  peace,  were  taken  from  the  pecle  in  the  reigns  T  428  1 
of  Edward   II.   and  Edward  III.  ;  and  jullices  of  the  peace 
were  eftablilhed  inftead  of  the  latter.     In  the  reign  alfo  of 
Edward  the  third  the  parliament  is  fuppofed  moft  probably  to 
have  alTumed  it's  prefent  form;  by  a  feparation  of  the  com- 
mons from  the  lords.    The  ftatute  for  defining  and  afcertain- 
Ing  treafons  was  one  of  the  firft  produftions  of  this  new- 
modelled  aflembly  ;  and  the  tranflation  of  the  law  proceed- 
ings from  French  into  Latin  another.     Much  alfo  was  done, 
ander  the  aufpices  of  this  magnanimous  prince,  for  efta- 
Dlilhing  our  domeftic  manufaftures ;  by  prohibiting  the  ex- 
Jortation  of  Englifli  wool,  and  the  importation  or  wear  of 
:oreign    cloth   or  furs  ;    and    by  encouraging  clothworkers 
Tom  other  countries  to  fettle  here.     Nor  was  the  legiflature 
nattentive  to  many  other  branches  of  commerce,  or  indeed 
:o  commerce  in  general :  for,  in  particular,  it  enlarged  the 
;redit  of  the  merchant,  by  introducing  the  ftatute  ftaple  j 
.vhereby  he  might  the  more   readily  pledge  his  lands  for  the 
ecurity  of  his  mercantile  debts.     And,  as  perfonal  property 
low  grew,  by  the  extenfion  of  trade,  to  be  much  more  con- 
iderable  than  formerly,  care  was  taken,  in  cafe  of  intefta- 
:ies,  to  appoint  adminiftrators  particularly  nominated  by  the 
aw  ;  to  diftribute  that  perfonal  property  among  the  creditors 
md  kindred  of  the  deceafed,  which  before  had  been  ufually 
ipplied,  by  the  officers  of  the  ordinary,  to  ufes  then  deno- 
ninated  pious.     The  ftatutes  alfo  of  pramunke,  for  efFec- 
Vgl.IV,  Mm  tually 
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tually  depreilliig  the  civil  power  of  the  pope^  were,  the  work 
of  this  and  the  fubfequent  reign.  And  the  eftabhfliment  of 
a  laborious  parochial  clergy,  by  the  endowment  of  vicarages 
out  of  the  overgrown  poffeffions  of  the  monafteries,  added 
luftre  to  the  clofe  of  the  fourteenth  century:  though  the  feeds 
of  the  general  reformation,  vi^hich  were  thereby  firft  fown  in 
the  kingdom,  were  alrnoil  overwhehiied  by  the  fpirit  of  per- 
fecution,  introduced  into  the  laws  of  the  land  by  the  influence 
of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  feventh,  the  civil  wars 
and  difputed  titles  to  the  crov/n  gave  no  leifure  for  farther 
[  429  ]  juridical  improvement :  ^^  nam  filent  leges  mter  armaT — And 
yet  It  is  to  thefe  very  difputes  that  we  owe  the  happy  lofs  of 
all  the  dominions  of  the  crown  on  the  continent  of  France ; 
which  turned  the  minds  of  our  fubfequent  princes  entirely  to 
domeftic  concerns.  To  thefe  likewife  we  owe  the  method  of 
barring  entails  by  the  fiftion  of  common  recoveries;  invented 
originally  by  the  clergy,  to  evade  the  ftatutes  of  mortmain, 
but  introduced  under  Edward  the  fourth,  for  the  purpofe  of 
unfettering  eftates,  and  making  them  more  liable  to  forfeiture : 
while,  on  the  other  hand,  the  owners  endeavoured  to  proted' 
them  by  the  univerfal  eftablifhment  of  tifes^  another  of  the 
clerical  inventions* 

In  the  rtign  of  krng  Henry  the  fcventh,  his  minifters  (not 
to  fay  the  king  himfeif)  were  more  induflrious  in  hunting 
out  profecutions  upon  old  and  forgotten  penal  laws,  in  order 
to  extort  money  from  the  fubjed,  than  in  framing  any  new 
beneficial  regulations.  For  the  diilinguiiliing  charafter  of 
this  reign,  was  that  of  amaffiiig  trcafure  ia  die  king's  coirers, 
by  every  means  that  could  be  devifed :  and  almoft  every  al- 
teration in  the  lav/s,  however  falutary  or  otherwife  in  their 
future  confequences,  had  this  and  this  only  for  their  great  and 
immediate  obje£t.  To  this  end  the  court  of  ilar-chamber  was 
new-modelled,  and  armed  with  powers,  the  moft  dangerous 
aud  uncoullitutional^  over  the  perfon^  and  properties  of  the 
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ubjeS-.  Informations  were  allowed  to  be  received,  in  I'ca 
»f  indi£lments,  at  the  affifes  and  feflions  of  the  peace,  in 
•rder  to  multiply  fines  and  pecuniary  penalties.  The  ftatute 
f  fines  for  landed  property  was  craftily  and  covertly  con- 
rived,  to  facilitate  the  deftru6lion  of  entails,  and  make  the 
v/ners  of  real  eftates  more  capable  to  forfeit  as  well  as  to 
liene.  The  benefit  of  ckrgy  (which  fo  often  intervened  to 
;op  attainders  and  fave  the  inheritance)  was  now  allowed 
nly  once  to  lay  offenders,  who  only  could  have  inheritances 
)  lofe.  A  writ  of  capias  was  permitted  in  all  actions  on  the 
afe,  and  the  defendant  might  in  confequence  be  outlawed  ; 
ecaufe  upon  fuch  outlavv^ry  his  goods  became  the  property 
f  the  crown.  In  fhort,  there  is  hardly  a  ftatute  in  this  reign, 
itroduftive  of  a  new  law  or  modifying  the  old,  but  what  r  Aoo  1 
ther  dire£tly  or  obliquely  tended  to  the  emolument  of  the 
scchequer. 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  hif- 
)ry,  viz,  the  reformation  of  religion,,  under  Henry  the  eighth^ 
id  his  children  5  which  opens  an  entire  new  fcene  in  ec- 
efiaftical  matters;  the  ufurped  power  of  the  pope  being  now 
>r  ever  routed  and  deftroyed,  all  his  connexions  with  this 
land  cut  off,  the  crown  refhored  to  it's  fupremacy  over  fpi- 
tual  men  and  caufes,  and  the  patronage  of  bifliopricks  being; 
ice  more  indifputably  vefted  in  the  king.  And,  had  th^ 
iritual  courts  been  at  this  time  re-united  to  the  civil,  we 
ould  have  feen  the  old  Saxon  conflitution  with  regard  to 
cie/Ja/}ical polity  completely  reftored. 

With  regard  alfo  to  our  civil  polity,  the  ftatute  of  wills, 
id  the  ftatute  of  ufes,  (both  pafied  in  the  reign  of  this 
ince,)  made  a  great  alteration  as  to  property  :  the  former, 
r  allowing  the  devi/e  of  real  eftates  by  will,  which  before 
as  in  general  forbiddeu  ;  the  latter,  by  endeavouring  to 
;ftroy  the  intricate  nicety  of  ufes ^  though  the  narrownefs  and 
;dantry  of  the  courts  of  common  law  prevented  this  ftatute 
Dm  having  it's  full  beneficial  effeft.  And  thencs  the  courts 
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of  equity  affiimed  a  jurifdiclion,  diflatcd  by  common  juillcc 
and  commofi  fenfe  :  which,  however  arbitrarily  exercifed  or 
produftive  of  jealoufies  in  it's  infancy,  has  at  length  been  ma- 
tured into  am  oft  elegant  fyftem  of  rational  jurifprudence;  the 
principles  of  which  (notwithdanding  they  may  differ  in  forms) 
are  now  equally  adopted  by  the  courts  of  both  law  and  equi- 
ty. From  the  ftatute  of  ufes^  and  another  ftatute  of  the  fame 
antiquity,  (which  protected  eftates  for  years  from  being  dc- 
flroyed  by  the  reverfioner,)  a  remarkable  alteration  took  place 
in  the  mode  of  conveyancing:  the  antient  aflurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  feldom  prac- 
tifed^  fmce  the  more  eafy  and  more  private  invention  of  tranf- 
ferring"  property,  by  fecret  conveyances  to  ufes,  and  long 
terms  of  years  being  now  continually  created  in  mortgages 
[  4JI  ]  and  family  fettlements,  which  may  be  moulded  to  a  thoufand 
ufeful  purpofes  by  the  ingenuity  of  an  able  artift. 

The  farther  attacks  in  this  reign  upon  the  immunity  of  ef-^ 
tates-tail,  v/hich  reduced  them  to  little  more  than  the  condi- 
tional fees  at  the  common  law,  before  the  paffmg  of  the  ftatute 
de  donis;  the  eftablifliment  of  recognizances  in  the  nature  of  a 
ftatute-ftapIe,for  facilitating  the  raifing  of  money  upon  landed 
fecurity  •,  and  the  introduftion  of  the  bankrupt  laws,  as  well 
for  the  puniiliment  of  the  fraudulent,  as  the  relief  of  the  un- 
fortunate, trader  •,  all  thefe  were  capital  alterations  of  our  le- 
gal polityj  and  highly  convenient  to  that  charadler,  which 
the  Englifli  began  nov/  to  re-affume,  of  a  great  commercial 
people.  The  incorporation  of  Wales  with  England,  and 
the  more  uniform  adminift ration  of  juftice,  by  deftroying 
fome  counties  palatine,  and  abridging  the  unreafonable  pri- 
vileges of  fuch  as  remained,  added  dignity  and  ftrength  to 
the  monarchy  :  and,  together  v/ith  the  numerous  improve- 
jrnents  before  obferved  upon,  and  the  redrefs  of  many  griev- 
ances and  oppreffions  which  had  been  introduced  by  his  fa« 
ther,  will  ever  make  the  adminiftration  of  Henry  VIII.  a  very 
diftlnguiflied  ^era  in  the  annah  of  juridical  hiftory. 
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It  mufl  be  however  remarked,  that  (particularly  in  his 
later  years)  the  royal  prerogative  was  then  ftrained  to  a 
very  tyrannical  and  oppreffive  height  y  and,  v/liat  was  the 
worft  circumftance,  it's  encroachments  were  eilahlifhed  by 
lav/,  under  the  fandion  of  thofe  pufillanlmous  parliaments, 
one  of  which  to  it's  eternal  difgrace  pafled  a  ftatute,  whereby 
it  was  enaded  that  the  king's  proclamations  fhould  have  the 
Force  of  a£ts  of  parliament;  and  others  concurred  In  the 
:re?.t-ion  of  that  amazing  heap  of  wild  and  new-fangled  trea^ 
Ions,  whicli  were  flightly  touched  upon  in  a  former  chap- 
ter ^  Happily  for  the  nation,  this  arbitrary  reign  was  fucceed- 
;d  by  the  minority  of  an  amiable  prince  •,  during  the  fhort  fun- 
Jiine  of  which,  great  part  of  thefe  extravagant  laws  were  re- 
}ea]ed.  And,  to  do  juftice  to  the  ihorter  reign  of  queen  Mary, 
nany  falutary  and  popular  laws,  in  civil  matters,  were  made  r  .^2  1 
inder  her  adminillration;  perhaps  the  better  to  reconcile  the 
)eop]e  to  rhe  bloody  meafures  v/hich  ihe  v/as  Induced  to  pur« 
ue,  for  the  re-eftablifliment  of  religious  flavery:  the  well- 
roncerted  fchemes  for  efFe£ling  which,  were  (through  the 
providence  of  God)  d.ef^ted  by  the  fcafo.nable  acceffion  of 
|ueen  Elizabetli. 

The  religious  liberties  of  the  nation  being,  by  that  happy 
vent,  eftabllflied  (we  trufl)  on  an  eternal  bafis  ,  (though 
ibliged  in  their  infancy  to  be  guarded,  againfl  papifts  and 
>ther  ncn-conformiils,  by  lav/s  of  too  fanguinary  a  nature,) 
he  foredlaws  having  fallen  Into  difufe  ;  and  the  adminiftra- 
ion  of  civil  rights  in  the  courts  of  juftice  being  carried  on  in 
regular  courfe,  according  to  the  wife  inftitutlons  of  king 
Edward  the  firft,  without  any  material  innovations ;  all  the 
•rincipal  grievances  introduced  by  the  Norman  conqueft 
sem  to  have  been  gradually  fliaken  off,  and  our  Saxon  con- 
litution  reftored,  with  conCderable  improvements ;  except 
nly  in  the  continuation  of  the  military  tenures,  and  a  few 
ther  points^  which  ftill  armed  the  crcwn  with^  very  op- 
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preffive  and  dangerous  prerogative.  It  is  alfo  to  be  remarked 
that  the  fpirit  of  enriching  the  clergy  and  endowing  religious 
houfes  had  (through  the  former  abufe  of  it)  gone  over  to  fuch 
a  contrary  extreme,  and  the  princes  of  the  houfe  of  Tudor 
and  their  favourites  had  fallen  with  fuch  avidity  upon  the 
fpoils  of  the  churchy  that  a  decent  and  honourable  maintenance 
was  wanting  to  many  of  the  biihops  and  clergy.  This  pro- 
duced the  rejlrahiihg  ftatutes,  to  prevent  the  alienations  of 
lands  and  tithes  belonging  to  the  church  and  univerfities. 
The  number  of  indigent  perfons  being  alfo  greatly  increafecl, 
by  withdrawing  the  alms  of  the  monafteries  a  plan  was 
formed  in  the  reign  of  queen  Elizabeth,  more  hum.ane  and 
beneficial  than  even  feeding  and  cloathing  of  millions  ;  by 
affording  them  the  means  (with  proper  induftry)  to  feed  and 
to  cloath  themfelves.  And,  the  farther  any  fubfequent  plans 
for  maintaining  the  poor  have  departed  from  this  inftitution, 
the  more  impraclicable  and  even  pernicious  their  vifionary 
{Attempts  have  proved. 


433  1  However,  confidering  the  reign  of  queen  Elizabeth  in  a 
a  great  and  political  view,  we  have  no  reafon  to  regret  many 
fubfequent  alterations  in  the  Euglifii  conftitution.  For, 
though  in  general  fhe  was  a  wife  and  excellent  princefs,  and 
loved  her  people;  though  in  her  time  trade  flourlflied,  riches 
increafed,  the  laws  were  duly  adminiftered,  the  nation  was 
refpefted  abroad,  and  the  people  happy  at  home ;  yet,  the 
jncreafe  of  the  power  of  the  flar-chamber,  and  the  eredion 
of  the  high  commiffion  court  in  matters  ecclefiaftical,  were 
the  work  of  her  reign.  She  alfo  kept  her  parliament  at  a 
very  awful  diftance :  and  in  many  particulars  fhe,  at  times, 
would  carry  the  prerogative  as  high  as  her  mod  arbitrary 
predeceflbrs.  It  is  true,  fhe  very  feldom  exerted  this  preroga- 
tive, fo  as  to  opprefs  individuals;  but  ftill  {"nt  had  it  to  exert : 
and  therefore  the  felicity  of  her  reign  depended  more  on  her 
want  of  opportunity  and  inclination,  than  w^ant  of  power,  to 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit;  but 
at  the  fame  tim*e  it  is  fuScient  to  fliew,  that  thefe  were  not 
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tliofe  golden  days  of  genuine  liberty  that  we  formerly  were 
taught  to  believe:  for,  furely,  the  true  liberty  of  the  fubje^l 
con(]fts  not  fo  much  in  the  gracious  behaviour,  as  in  the  li- 
mited power,  of  the  fovereign. 

The  great  revolutions  that  had  happened,  in  manners  and 
in  property,  had  paved  the  way,  by  imperceptible  yet  fure 
degrees,  for  as  great  a  revolution  in  government;  yet,  while 
that  revolution  was  effefllng,  the  crown  became  more  arbi- 
trary than  ever,  by  the  progrefs  of  thofe  very  means  which 
afterwards  reduced  it's  power.  It  is  obvious  to  every  obferver> 
that,  till  the  clofe  of  the  Lancaftrlan  civil  wars,  the  pro- 
perty and  the  power  of  the  nation  were  chiefly  divided  be- 
tween the  king,  the  nobility,  and  the  clergy.  The  commons 
were  generally  in  a  ftate  of  great  ignorance  *,  their  perfonal 
wealth,  before  tlie  extenfion  of  trade,  v/as  comparatively 
fmall  5  and  the  nature  of  their  landed  property  was  fuch, 
as  kept  them  in  continual  dependence  upon  their  feodal  lord, 
being  ufually  fome  powerful  br-ron,  fome  opulent  abbey, 
or  fometimes  the  king  himfelf.  Though  a  notion  of  general  [  434  "] 
liberty  had  firongly  pervaded  and  animated  the  whole  con- 
ftitution,  yet  the  particular  liberty,  the  natural  equality,  and 
perfonal  independence  of  individuals,  were  little  regarded  or 
thought  of ;  nay  even  to  affert  them  was  treated  as  the  height 
of  fedltion  and  rebellion.  Our  anceft^'Ts  heard,  with  de- 
teftation  and  horror,  thofe  fentiments  rudely  delivered,  and 
puflied  to  moft  abfurd  extremes,  by  the  violence  of  a  Cade 
and  a  Tyler;  which  have  fince  been  applauded,  with  a  zeal 
almoft  rifing  to  idolatry,  y/hcn  foftened  and  recommended 
by  the  eloquence,  the  moderation,  and  the  argum.ents  of  a 
Sidney,  a  Locke,  and  a  Milton. 

But  when  learninij,  by  the  inyention  of  Drintinc?  and  the 
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progrefs  of  religious  reformation,  began  to  be  vmiverfally  difle- 
minated  ;  when  trade  and  navigation  were  fuddenly  carried  to 
an  amazing  extent,  by  the  ufe  of  the  compafs  and  the  confc- 
quent   difcovery  of  the  Indies ;  the  mmds  of  men^  thus  cn^ 
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lightened  by  fclence  and  enlarged  by  obfervation  and  travel, 
began  to  entertain  a  more  juft  opinion  of  the  dignity  and  rights 
of  mankind.  An  inundation  of  wealth  flowed  in  upon  the 
merchants,  and  middling  rank;  while  the  two  great  eitates  of 
the  kingdom,  which  formerly  had  balanced  the  prerogative, 
the  nobility  and  clergy,  were  greatly  impoverlfhed-and  weak- 
ened. The  popifli  clergy,  deteited  in  their  frauds  and 
abufes,  expofed  to  the  refentment  of  the  populace,  and  ftrip- 
pe4  of  their  lands  and  revenues,  flood  trembling  for  their 
very  exiftence.  The  nobles,  enervated  by  the  refinements  of 
luxury,  (which  knowlege,  foreign  travel,  and  the  progrefs 
of  the  politer  arts,  are  too  apt  to  introduce  with  thcmfelves,) 
and  fired  with  difdain  at  being  rivalled  in  magnificence  by  the 
opulent  citizens,  fell  Into  enormous  expences;  to  gratify 
which  they  were  permitted,  by  the  policy  of  the  times,  to 
difTipate  their  overgrown  eflatcs,  and  alienate  their  antient 
patrimonies.  This  gradually  reduced  their  power  and  their 
influence  within  a  very  moderate  bound  :  while  the  king,  by 
the  fpoil  of  the  monaderics  and  the  great  increafe  of  the  cuf- 
toms,  grew  rich,  independent,  and  liaughty:  and  the  com- 
[  435  ]  mons  were  not  yet  fenfible  of  the  ftrength  they  had  acquired, 
ncr  urged  to  examine  it's  extent  by  new  burthens  or  oppref- 
five  taxations,  during  the  fudden  opulence  of  the  exchequer. 
Intent  upon  acquiring  new  riches,  and  happy  in  being  freed 
from  the  infolencc  and  tyranny  of  the  Orders  more  Immediate- 
ly above  them,  they  never  dreamed  of  oppofing  the  preroga- 
tive, to  which  they  had  been  fo  little  accaflomed;  much  lefs 
of  taking  the  lead  in  oppofition,  to  which  by  their  weight 
and  their  property  they  were  now  entitled.  The  latter  years 
of  Henry  the  eighth  were  therefore  the  times  of  the  greatefl 
defpotifm  that  have  been  known  in  this  Ifland  fince  the  death 
of  William  the  Norman  :  the  prerogative,  as  it  then  flood 
by  common  law,  (and  much  more  when  extended  by  a£l 
of  parliament,}  being  too  large  to  be  endured  in  a  land  of 
liberty. 

Queen  Elizabeth,  and  the  intermediate  princes  of  the  Tu- 
4ox  line,  had  almoft  the  fan^e  legal  powers,  and  fometimes 
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exerted  them  as  roughly,  as  their  father  king  Henry  the 
eighth.  But  the  critical  fituation  of  that  prlncefs  with  re- 
gard to  her  legitimacy,  her  religion,  her  enmity  with  Spain, 
and  her  jealouiy  of  the  queen  of  Scots,  occafioned  greater 
caution  in  her  condu6t.  She  probably,  or  her  able  advifers, 
had  penetration  enough  to  difcern  how  the  power  of  the 
kingdom  had  gradually  fliifted  it's  channel,  and  wifdom 
enough  not  to  provoke  the  commons  to  difcover  and  feel 
their  ftrength.  She  therefore  threw  a  veil  over  the  odious  part 
of  prerogative  5  which  was  never  wantonly  thrown  afide,  but 
only  to  anfwer  fome  important  purpofc :  and,  though  the 
royal  treafury  no  longer  overflowed  with  the  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed 
to  enrich  the  people,  fne  afked  for  fupplies  with  fuch  mo- 
deration, and  managed  them  with  fo  much  ceconomy,  that 
the  commons  were  happy  in  obliging  her.  Such,  in  (hort, 
were  her  circumftances,  her  necefTities,  her  wifdom,  and  her 
good  difpofition,  that  never  did  a  prince  -fo  long  and  fo  en^ 
tirely,  for  the  fpace  of  half  a  century  together,  reign  in  the 
affections  of  the  people. 

On  the  acceffion  of  king  James  I.^no  new  degree  of  royal  r  ^-^6  l 
power  was  added  to,  or  exercifed  by,  him  ;  but  fuch  a  fceptre 
was  too  weighty  to  be  wielded  by  fuch  a  hand.  The  unrea- 
fonable  and  imprudent  exertion  of  what  was  then  deemed  to 
be  prerogative,  upon  trivial  and  unworthy  occafions,  and 
the  claim  of  a  more  abfolute  power  inherent  in  the  kingly 
office  than  had  ever  been  carried  Into  pra£lice,  foon  awakened 
the  fleeping  lion.  The  people  heard  with  aftoniflnnent  doc- 
trines preached  from  the  throne  and  the  pulpit,  fubverfive  of 
liberty  and  property,  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it 
weakly  and  fallacioufly  fupported :  and  com^mon  reafon  af- 
fured  them,  that,  if  it  were  of  human  origin,  no  conftitu- 
tipn  could  eftabliili  it  without  pov/er  of  revocation,  no  pre- 
cedent could  fandify,  no  length  of  time  could  confirm  it. 
The  leaders  felt  the  pulfe  of  the  nation,  and  found  they  had 
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abiHty  as  well  as  mclination  to  refift  it:  and  accordingly  re- 
filled  and  oppofed  it,  whenever  the  pufiOanimous  temper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial ;  and 
they  gained  fome  little  viaories  in  the  cafes  of  concealments, 
monopolies,  and  the  difpenfing  power.  In  the  mean  time, 
very  little  was  done  for  the  improvement  of  private  juftice, 
except  the  abolition  of  fanftuaries,  and  the  extenfion  of  the 
bankrupt  lavi^s,  the  limitation  of  faits  and  aftions,  and  the 
regulating  of  informations  upon  penal  ftatutes.  For  I  can- 
not clafo  the  laws  againft  witchcraft  and  conjuration  under 
the  head  of  improvements ;  nor  did  the  difpute  between 
lord  Ellefmere  and  fa-  Edward  Coke,  concerning  the  powers 
of  the  court  of  chancery,  tend  much  to  the  advancement  of 
juftice. 

_  Indeed  when  Charles  the  firft  fucceeded  to  the  crown  of 
his  father,  and  attempted  to  revive  fome  enormities,  which 
had  been  dormant  in  the  reign  of  king  James,  the  loans  and 
benevolences  extorted  from  the  fubjeft,  the  arbitrary  impri- 
lonments  for  refufal,  the  exertion  of  martial  law  in  time  of 
peace,  and  other  domeftic  grievances,  clouded  the  morning  of 
[  437  ]  that  mifguided  prince's  reign;  which,  though  the  noon  oHt 
began  a  little  to  brighten,  at  laft  ^vent  down  in  blood,  and  left 
the  whole  kingdom  in  darkncfs.  It  muft  be  acknowleged  that, 
by  the  petition  of  right,  enaded  to  abolifh  thefe  encroach- 
ments, the  Englifh  Gonflitution  received  great  alteration  and 
.  improvement.     But  there  iliil  remained  the  latent  power  of 
the  forcft  laws,  which  the  crown  moft  unfeafonably  revived. 
The  legal  jurifdiaion  of  the  ftar-chamber  and  high  commif- 
fion  courts  was  alfo  extremely  great ;   though  their  ufurped 
authority  was  ftiil  greater.     And,  if  we  add  to  thefe  the  dif- 
uie  of  parliaments,  the  iil-timed  zeal  and  defpotic  proceed- 
ings of  the  ecclefiailical  governors  in  matters  of  mere  indif- 
ference, together  with  the  arbitrary  levies  of  tonnaije  and 
poundage,    fhip-money,    and    other   projeas,  we   niay  fee 
grounds  molt  amply  fuScient  for  feeking  redrefs  in  a  legal 
coailitutional  way.     This  redrefs,  when  fought,  was  alfo 

couliiculioniijiy 
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)n{i;tutionalIy  given  :  for  ail  thefe  oppreffions  were  ?.£la:al]y 

)oliriied  by  the  king  in  parliament,  before    the  rebellion 

*oke   out,  by  the  feveral  ftatutes  for  triennial  parliaments, 

T  abollfhing  the  ftar-chamber  and  higli  commiiTion  courts,     ^ 

ir  afcertaining  the  extent  of  forefts  and  foreft-laws,  for  re- 

Duncing  fliip-money  and  other  exaftions,  and  for  giving  up 

le  prerogative  of  knighting  the  king's  tenants  in  capite  in 

)nfequence  of  their  feodal  tenures :  though  it  muft  be  ac~ 

lowleged    that  thefe  conceffions  were   not  made   with  fo 

)od  a  grace,  as  to  conciliate  the  confidence  of  the  people. 

Unfortunately,  either  by  his  own  mifmanagement^  or  -by  the 

"ts  of  his  enemies,  the  king  had  loft  the  reputation  of  fince- 

ty  5  which  is  the  greateft  unhappinefs  that  can  befal  a  prince, 

hough  he  formerly  had  ftrained  his  prerogative,  not  only 

^yond  what  the  genius  of  the  prefent  times  would  bear,  but 

fo  beyond   the  examples  of  former  ages,  he  had  noY/  con- 

:nted  to  reduce  it  to  a  lower  ebb  than  was  confiftent  with 

lonarchical  government.  A  condufl:  fo  cppofite  to  his  temper 

id  principles,  joined  with  fome  rafh  alliens  and  unguarded 

^preffions,  made  the  people  fufpeft  that  this  condefcenfion 

^as  merely  temporary.     Flufhed  therefore  with  the  fuccefs 

ley  had   gained,  fired  with  refentm.ent  for  paft  oppreffions, 

ad  dreading  the  confequences  if  the  king  (liould  regain  his  [  ^^^  'j 

ower,  the  popular  leaders  (who  in  all  ages  have  called  them- 

dves  the  people)  began  to  grov/  infolent  and  ungovernable: 

leir  infolence  foon  rendered  them  defperate  :  and  defpair  at 

:ngth  forced  them   to  join  with  a  fct  of  military  hypocrites 

nd  enthufiafts,   who  overturned  the  church  and  monarchy, 

nd  proceeded  with  deliberate  folemnity  to  the  trial  and  mur- 

er  of  their  fovereign. 

I  PASS  by  the  crude  and  abortive  fchemes  for  amending 
lie  lavs^s  in  the  times  of  confufion  which  followed  ;  the  moll 
romifing  and  fenfible  whereof  (fuch  as  the  eftablifiiment  of 
,ew  trials,  the  abolition  of  feodal  tenures,  the  a£t  of  navi- 
;aticn^  and  fcmc  other :^')  were  adopted  in  the 

5  V.  Fifth 
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V.  Fifth  period,  which  I  am  next  to  mention,  viz.  after 
tie  rePioration  of  king  Charles  II.  Immediately  upon  which, 
the  principal  remaining  grievance,  the  dodrine  and  confe- 
quences  of  military  tenures,  were  taken  away  and  abolifhed, 
except  in  the  inftance  of  corruption  of  inheritable   blood, 
upon  attainder  of  treafon  and  felony.     And  though  the  mo- 
narch, in   whofe  perfon  the  regal  government  was  reftored, 
and  with  it  our  antient  ccnftitution,  deferves  no  commenda- 
tion from  pofterity,  yet  in  his  reign,  (wicked,  fanguinary, 
and  turbulent  as  it  was,)  the  concurrence  of  happy  circurn* 
ftanceswas  fuch,  that  from  thence  we  may  date  not  only  the 
re-eftablifhment  of  our  church  and  monarchy,  but  alfo  the 
complete   reftitutlon  of  Englifh    liberty,  for  the  firft  time, 
Inice  it's  total  abolition  at  the  conqueft.   For  therein  not  only 
thefe  flavifh  tenures,  the  badge  of  foreign  dominion.  Math  all 
their  opprefiive  appendages,  were  removed  from  incumbering 
the  eftates  of  the  fubje£l: ;  but  alfo  an  additional  fecurlty  of 
his  perfon  from  imprifonment  was  obtained,  by  that  great 
bulwark  of  our  conftitution,  the  /jaieas  corpus  aft.  Thefe  two 
ftatutes,  with  regard  to  our  property  and  perfons,  form  a  fecond 
magna  carta,  as  beneficial  and  efFedual  as  that  of  Runniufr- 
Mead,     That  only  pruned  the  luxuriances  of  the  feodal  fvf- 
tern ;  but  the  ftatute  of  Charles  the  fecond  extirpated  al]  it's 
[  439  ]  Slaveries;  except  perhaps  in  copyhold  tenure  ;  and  there  alfo 
they  are  now  in  great  meafure  enervated  by  gradual  cuftom, 
and  the  interpofition  of  our  courts  of  juftice.     Magna  carta 
only,  in  general  terms,  declared,   that  no  man  fhall  be  im- 
prlfoned  contrary  to  law  :  the  habeas  corpus  afi  points  him  out 
eiFedual  means,  as  well  to  releafe  himfelf,  though  committed 
even  by  the  king  in  council,  as  to  punifli  all  thofe  who  fhall 
thus  unconftitutionally  mifufe  him. 

To  thefe  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption  ;  the  ftatute  for  holding  trien- 
nial parliaments ;  the  teft  and  corporation  ads,  whi4:h  fecure 
both   our  civil  and  religious  liberties;   the  abolition  of  the 

v/rit  dehaeretico  cc^nburanb ;  the  ftatute  of  frauds  and  perju, 

ries. 
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ries,  a  great  and  neceflary  fecurity  to  private  property ;  the 
flatute  for  diftribution  of  inteftates'  eftates,  and  that  of 
amendments  and  jeofails^  which  cut  off  thofe  fuperfluous 
niceties  which  fo  long  had  difgraced  our  courts;  together  with 
many  other  wholefome  afts  that  were  paiTed  in  this  reign^ 
for  the  benefit  of  navigation  and  the  improvement  of  foreign 
commerce :  and  the  whole^  when  we  Hkewife  confider  the 
Freedom  from  taxes  and  armies  which  the  fubjcft  then  en- 
joyed^  will  be  fufficient  to  demonftrate  this  truth,  ^^  that  the 
^'  conftitution  of  England  had  arrived  to  it's  full  vigour,  and 
^^  the  true  balance  between  liberty  and  prerogative  was  hap- 
''^  plly  eftabllfhed  by  law^  \i\  the  reign  of  king  Charles  the 
''  fecond." 

It  is  far  from  my  intention  to  palliate  or  defend  many  very 
iniquitous  proceedings,  contrary  to  all  law^  in  that  reign, 
through  the  artifice  (tf  wicked  politicians,,  both  in  and  out  of 
employment.  What  feems  inconteflable  is  this ;  that  hy  the 
law^^  as  it  then  flood,  (notwithftanding  fome  invidious,  nay 
dangerous,  branches  of  the  prerogative  have  fince  been  lopped 
off,  and  the  reft  more  clearly  defined,)  the  people  had  as  large  r  aaq  -j 
a  portion  of  real  liberty,  as  is  confident  v/ith  a  ftate  of  fociety ; 
and  fufficient  power,  refiding  in  their  own  hands,  to  afl^crt 
and  preferve  that  liberty,  if  invaded  by  the  royal  prerogative. 
For  which  I  need  but  appeal  to  the  memorable  cataftrophe  of 
the  next  reign.  For  v/hen  king  Charles's  deluded  brother 
attempted  to  enilave  the  nation,  he  found  it  v/as  beyond  his 
power  :  the  people  both  could,  and  did,  refifi  him  ;  an4,  ia 
confequence  of  fuch  refinance,  obliged  him  to  quit  his  en- 
terprize  and  his  throne  together.  ¥/hich  introduces  us  to 
laft  period  of  our  legal  hifliory  ",  viz, 

VI.  From  the  revolution  in  if  88  to  the  prefent  time.     In 
this  period  many  laws  have  pafled ;  as  the  bill  of  rights,  the 

^  The  point  of  time  at  which  I  would  and  that  for  licenfing  the  prefs  had  ex- 

chufe  to  fix  this    theoretical   perfcdlion  pired :  though  the  years  vvhich  imme- 

of  our    public  lavr,   is  the  year  1679;  diaie'y  followed  it  were  ti/nes  of  great 

sfter  the  habeas  corpus  a6l  was  lalled,  praSiical  oppiefiion, 

toieratioa 
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toleration  afl:,  the  ad  of  iettlernent  wlih  it's  conditions,  the 
a£t   for  uniting  England  with   Scotland,  and   fome  others : 
which  have  afferted  our  liberties  in  more  clear  and  emphatical 
terms  ;  have   regulated  the  fuccefiion  of  the  crown  by  par- 
liament, as  the  exigences  of  religious  and   civil  freedom  re- 
quired ;  have  confirmed,  and  exemplified,  the  doftrine  of  re- 
fiftance,  when  the  executive  magiftrate  endeavours  tofubvert 
the  conftitution  ;  have  maintained  the  fuperiority  of  the  laws 
above  the  king,   by  pronouncing  his  difpenfing  power  to  be 
illegal-,  have  indulged  tender  confciences  with  every  religioug 
liberty,  confiilent  with  the  fafety  of  the  ftate ;  have  eftablifhed 
triennial,  fince  turned  into  feptennial,  eledions  of  members  to 
ferve  in  parliament ,  have  excluded  certain  officers  from  the 
houfe  of  commons ;  have  reftrained  the  king's  pardon  from 
obftrudling   parliamentary  impeachments  ;  have  imparted  to 
all  the  lords  an  equal  right  of  trying  their  fellow  peers  ;  have 
regulated  trials  for  high  treafon  5  have  afforded  our  pofterity 
a  hope  that  corruption  of  blood  may  one  day  be  abolifhed 
and   forgotten  ;  have  (by  the  defire  of  his  prefent  mnjefty). 
fet  bounds  to  the  civil  lift,  and  placed   the  adminiftration  of 
that  revenue  in  hands  tliat  are  accountable  toparfiamentj 
and  have   (by  the  like   defire)    made  the  judges  completely 
independent  of  the  king,  his  minifters,  and  his    fucceflbrs. 
Yet,  though  thefe  provifions  have,  in  appearance  and  nomi- 
[  441  2  nally,  reduced  the  ftrength  of  the  executive  power  to  a  much 
lov/er  ebb  than  in  the  preceding  period  j  if  on  the  other  hand 
we  throw  into  the  oppofite  fcale  (what  perhaps  the  immode- 
rate reduction  of  the  anticnt  prerogative  may  have  rendered 
in  fome  degree  necelTary)  the  vaft  acquifition  of  force,  arifing 
from  the  riot-act,  and  the  annual  expedience  of  a  ftanding 
army ;  and  the  vail:  acquifition  of  perfonal  attachment,  arif- 
ing from  the  magnitude  of  the  national  debt,  and  the  manner 
of  levying  thofe  yearly  millions  that  are  appropriated  to  pay 
the  interefl ;  we  fliall  find  that  the  crown  has,  gradually  and 
imperceptibly,  gained  almoft  as  much  in  influence,  as  it  has 
apparently  loft  in  prerogative* 

The 
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The  chief  alterations  of  moment  (for  the  thne  would 
fail  me  to  defcend  to  minutiae)  in  the  adminiftration  of  private 
juilice  during  this  period^  are  the  folemn  recognition  of  the 
law  of  nations  with  refpedl:  to  the  rights  of  embafladors  : 
the  cutting  off,  by  the  ftatute  for  the  amendment  of  the  law^, 
a  vaft  number  of  excrefcences,  that  in  procefs  of  time  had 
fprung  out  of  the  practical  part  of  it :  the  protecSlioa  of  cor« 
poratc  rights  by  the  Improvements  in  writs  of  tnandamusy  and 
informations  in  nature  of  quo  warranto :  tlie  regulations  of 
trials  by  jury,  and  tha  admitting  witneffcs  for  prifonets  upon, 
oath:  the  farther  reftraints  upon  alienation  of  lands  in  mort- 
main :  the  annihilation  of  the  terrible  judgment  01  peine  fort 
et  dure  :  the  extenfion  of  the  benefit  of  clergy,  by  abolifliing 
the  pedantic  criterion  of  reading  :  the  counterbalance  to 
this  mercy,  by  the  vaft  Increafe  of  capital  puniilnnent :  the 
new  and  effcftual  methods  for  the  fpeedy  recovery  of  rents  : 
the  improvements  which  have  been  made  in  ejeclmentsfor 
the  trying  of  titles :  the  introduftion  and  edabiiOmient  of 
paper  credit,  by  indorfemepts  upon  bills  and  notes,  which 
have  (hewn  the  legal  poffibility  and  convenience  (which  our 
anceftors  fo  long  doubted)  of  alTigning  a  cho/s  in  adion  :  the 
tranilation  of  all  legal  proceedings  into  the  Englifh  language  : 
the  ereclion  of  courts  of  conference  for  recovering  fmail 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts  :  the  great  fyftem  of  marine  jurifprudence, 
of  which  the  foundations  have  been  laidj  by  clearly  deve-  [  442  j 
loping  the  principles  on  which  policies  of  infurance  are 
founded,  and  by  happily  applying  thofe  principles  to  parti- 
cular cafes  :  and,  laftly,  the  liberality  of  fentiment,  which 
(though  late)  has  now  taken  pofleffion  of  our  courts  of  com- 
mon law,  and  induced  them  to  adopt  (where  fads  can  be  ^ 
clearly  afcertained)  the  fame  principles  of  redrefs  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  lord 
Nottingham  prefided  there  ;  and  this,  not  only  where  fpe- 
cially  impowered  by  particular  ftatutes,  (as  in  the  cafe  of 
bonds,  mortgages,  and  fet-ofts,)  but  by  extending  the  re- 
ir*edial  iafiaence  of  the  equitable  writ  of  trefpafs  on  the  cafe, 

according 
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according  to  it's  primitive  inftitution  by  king  Edward  the 
firft,  to  nlmoft  every  inflance  of  injuftice  not  remedied  by 
any  other  procefs.  And  thefe,  I  think,  are  all  the  material 
siltcrations  that  have  happened  with  refpedl  to  private  juftice, 
in  the  courfe  of  the  prefent  century. 

Thus  therefore,  for  the  amufemxnt  and  inftru£lion  of  the 
ftudentj  I  have  endeavoured  to  delineate  fome  rude  outlines  of 
a  plan  for  the  hiPcory  of  our  laws  and  liberties  ;  from  their  firfl 
rife,  and  gradual  progrefs,  among  our  Britifh  and  Saxon  an- 
ceflors,  till  their  total  eclipfe  at  the  Norman  conquefl;  from 
which  they  have  gradually  emerged,  and  rifen  to  the  perfec. 
tion  they  now  enjoy,  at  different  periods  of  time.     We  have 
feen,  in  the  courfe  of  our  inquiries,  in  this  and  the  former 
volumes,  th.^it  the  fundamental  maxims  and  rules  of  the  law, 
which  regard  the  rights  of  perfons,  and  the  rights  of  things, 
the  private  injuries   that  may  be  offered   to  both,  and  the 
crimes  which  affeft  the  public,  have  been  and  are  every  day 
Improving,  and  are  now  fraught  with  the  accumulated  wif- 
dom  of  ages :  that  the  forms  of  adminiftering  juftice  came  to 
perfeftion  under  Edward  the  firfl:  j  and  have  not  been  much 
varied,  nor  always  for  the  better,  fince :  that  our  religious 
liberties  were  fully  eftablifhed  at  the  reformation :  but  that 
the  i;ecovery  of  our  civil  and  political  liberties  was  a  work  of 
longer  time  •,  they  not   being  thoroughly  and  completely  re- 
gained,  till  after  the  refl:orsition  of  king  Charies,  nor  fully 
and  explicitly  acknowkged  and  defined,  till  the  aera  of  the 
happy  revolution.     Of  a  confl:itution,  fo  wifely  contrived 
I  443  ]  fo  flrongly  raifed,  and  fo  highly  finifhed,  it  is  hard  to  fpeak 
with  that  praife,  which  is  juftly  and  feverely  it's  due  :— the 
thorough  and  attentive   contemplation  of  it  will  furniih  it's 
bed  panegyric.  It  hath  been  the  endeavour  of  thefe  commen, 
taries,  however  the  execution  may  have  fucceeded,  to  examine 
it's  folid  foundations,  to  mark  out  it's  extenfive  plan,  to  ex- 
plain the  ufe  and  diftribution  of  it's  parts,  and  from  the  har- 
monious concurrence  of  thofc  feveral  parts  to  demonftrate  the 
elegant  proportion  of  the  v/hole.     We  have  taken  occafion 

to" 
3 


^h.  33.  Wrongs*  443 

)  admire  at  every  turn  the  noble  monuments  of  antient  fim- 
liclty,  and  the  more  curious  refinements  of  modern  art.  Nor 
ave  it's  faults  been  concealed  from  view;  for  faults  it  has, 
ift  we  fhould  be  tempted  to  think  it  of  more  than  human 
rudure:  defe6ts,  chiefly  arifing  from  the  decays  of  time 
r  the  rage  of  unflcilful  improvements  in  later  ages.  To  fuf- 
lin,  to  repair,  to  beautify  this  noble  pile,  is  a  charge  intruft- 
1  principally  to  the  nobility,  and  fuch  gentlemen  of  the 
ingdom  as  are  delegated  by  their  country  to  parliament, 
'he  proteftion  of  the  Liberty  of  Britain  is  a  duty 
^hich  they  owe  to  themfelves,  who  enjoy  it;  to  their  an« 
sftors,  who  tranfmitted  it  down  ;  and  to  their  pofterity, 
--ho  will  claim  at  their  hands  this,  the  beft  birthrightj  and 
obleft  inheritance  of  mankind. 
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§   r.    Record    of  an  Indidment  and  Convl&lon  of   Murder, 

at  the  AJfifcu 

Warwick{hire,|  m(E    ft    rctuembercl^,    that    at    tlie    general  SefTion  of 

to  wit.        J '^•^  feffion   of   the  lord  the  king  of  oyer  and^^^''^''^^^^^^ 
terminer  holden  at  Warwick  in  and  for  the  faid  county  of  V/ar-'"*''^^' 
wick,  on^  Friday  the  twelfth   day  of  March   in  the  fecond  year 
of  the  reign  of  the  lord  George   the  third,    now   king  of  Great 
Britain,^  before  fir  Michael   Foiler,  knight,  one  of  the   juftice^ 
of  the  faid  lord  the  king  afiigned  to  hold  pleas  before  the  king 
himfelf,  fir  Edward  Chve,    knight,  one  of  the  juftices   of  the 
faid  lord  the  king,  of  his  court  of  common  bench,    and  others 
their    fellows,   juilices  of  the    faid  lord  the  king,    affigned  by 
letters  patent  of  the  faid  lord  the  king,  under  his  great^'feal    of  CommilTion 
Great    Britain,  made  to  them  the    aforefaid  juilice's  and  others,-'^^ 
and  any  two  or  more  of   them,     (whereof  one  of  them  the  faid 
fir  Michael   Foiler  and  fir  Edward  Clive,  the  faid  lord  the  kin^ 
would  have  to  be    one,)   to   inquire   (by  the  oath  of  good  and 
lawful  men  of  the  county  aforefaid,    by  whom   the  truth  of  the 
matter  might  be  the  better  known,  and  by  other  ways,  methods^ 
and  means,    (vhereby  they  could  or  might    the  better  know,  as 
well    within   liberties   as   without)    more  fully    the    truth  of  all 
treafons,  mifprilions  of  treafons,  infui-redlions,  rebelhons,  coun- 
terfeitings,   clippings,  wafhings,    falfe    coinings,  and  other  falfi- 
ties  of  the  monies  of  Great  Britain,  and  of    other  kingdoms  or 
dominions  whatfoever ;  and  of  all  murders,  felonies,  manflaugh* 
ters,  killings,  burglaries,    rapes    of   women,    unlawful  meetings 
and  conventicles,    unlawful  uttering  of    words,    unlawful  affem- 
blies,    mifprifions,    confederacies,     falfe    allegations,    trefpaifes, 
riots,    routs,    retentions,    efcapes,     contempts,    falfities,    negli- 
gencesj   concealments,    maintenances,    oppreluons,   champarties, 

N  n  ^  deceits. 
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deceits,  and  all  other  mifdeeds,  offences,  and  injuries  wliatto- 
ever,  and  alfo  the  acceiTories  of  the  fame,  within  the  county 
aforefaid,  as  well  within  liberties  as  without,  by  whonifoever, 
and  howfoever  done,  had,  perpetrated,  and  committed,  and  by 
whom,  to  whom,  when,  how,  and  in  what  manner  ;  and  of  all 
other  articles  :md  circumftanccs  in  tlie  faid  letters  patent  of  the 
faid  lord  the  king  fpecified,  the  premifes  and  every  or  any  of 
f5!/fr  and  ^.^r- them  howfoever  concerning  ;  and  for  this  time  to  hear  and  de- 
mhicr,  tcrmine  tb—    ruid  treafons  and  other  the  prcmifes,  according  to 

and  of  the   the   lav/  and  cuftom  of  the  realm  of  England  ;    and  alfo  keepers 
peace.  q{  the  peace,  and  jutlices  of  the  faid  lord  the  king,  aiFigned  to- 

hear  and  determine    divers  felonies,  trefpafTes,    and  other  niifde- 
Grand  jury,  ixiefncrs  committed  within  the  county  aforefaid,  by  the  oath  of 
fir  James    Thomfon,    baronet,  Charles  Roper,    Henry  Dawes^ 
Peter  Wilfon,    Samuel  Rogers,  John  Dawfon,    James  Philip?, 
John    Mayo,     Richard  Savage,    William    Bell,    James  Morris^ 
Lawrence  Hall,    and  Charles  Carter,  efquires,  good  and  lawful 
men   of  the  county  aforefaid,  then  and  there  impanelled,  fworn, 
and  charged  to  inquire  for   the  faid  lord   the  king  and  for  the 
hiyXMmn)t.  body  of  the  faid  county,  it  is  prefented,  that  Peter  Hunt,  late  of 
the  parifh   of    Lighthorne    in   the  faid  county,  gentleman,    not 
having   the   fear  of  God  before  his    eyes,  but  being  moved  and 
fedv. ced  by  the  inlHgation  of  the  devil,  on  the  fifth  day  of  March 
in  tlie  faid  fecond  year  ot  the  reign  of  the  faid  lord  the  king,  at 
the  parifli  of  Lighthorne  aforefaid,  with  force  and  arms^  in  a: :d 
upon  one  Sarnuel  Collins,  in  the  peace  of  God  and  of  the  faid" 
lord  the  king  then  and  there  being,  feloniouily,  wilfidly,   and  of 
his  malice  aforethought,    did  make  an  aflault ;  and  tiiat  the  faid 
Peter  Hunt  with  a  certain  drawn  fwQ^d,  ojade  of  iron,  and  lleel, 
of  the  value  of  five  (hillings,    which  he  the  faid   Peter  Hunt   in 
his  right  hand  then  and    there  had   and   lield,  him  the  faid   Sa- 
muel Collins,  in  and  upon   the  left  fide  of    the  belly  of  him  the 
'     fviid  Samuel  Collins  then  and  there  felonioufly,  wilfully,  and  of 
bis  malice  aforethought,  did  if  rike,  thruil,  flab,  and   penetrate  ;. 
giving  unto   the  faid  Samuel  Collins,  then  and   there,  with  the 
iword   drawn  as  aforefaid,  in  and  upon  the  lefc  fide  of  the  belly 
of  him  the  faid  Samuel  Collins,  one  mortal  wound  of  the  breadth 
of  one  inchy  and  the  depth  of  nine  ir.ches  ;    of  which  faid  mior- 
tal  wound    he   the  faid  Samuel   Colhris,  at  the  parifli  of  Light- 
Jiorne  aforefaid  in  the  faid   county  of  Warwick,    from  the  faid 
fifth  day  of  March  in  the   year  aforefaid  until  the  feventh  day  of 
the  fame    month  in  the  fame   year,    did  languiih,  and  languifh- 
ing  did   live  ;    on   which  faid  feventh  day  of  March  in  the  year 
aforefaid,  the  faid   Samuel   Collins,  at  the  parifli  of  Lighthorne 
aforefaid,  in  the  county  aforefaid,  of  the  faid  mortal  wound  did 
die  :  and  fo  the  jurors  aforefaid,  upon  their  oath  aforefaid,  do  fay, 
that  the  faid  Peter  Hunt  him  die  faid  Sarnuel  Collins,  in  manner 
and  form  «;forefuid>  felonioufly,  wtifuUy,  and  of  hi«  malice  afore» 
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thought,  did  kill  and  murder,  againfl:  the  peace  of  the  faid  lord 
the  now  king,  his   crown  and  dignity.     CaijGVCUpon  the  flierifF 
of  the  county  aforefaid  is  commanded,' that  he  omit  not   for  any 
liberty  in  his  baihwick,  but  that  he  take  the  faid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick,  and  him  fafely  keep  to  anfwer 
to  the  felony  and  murder  whereof  he  flands  indiaed.     Cill'rjtCl)  faid  -^ffion  of 
indiament  the  faid  juflices  of  the  lord  the  king  above-named,  ^^'''^""^"'^^^ 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  the  f^iid  lord  the  "'''''* 
kmg,  holden  at  Warwick  in  and  for  the  county  aforefaid,  on  Fri- 
day the  fix th  day  of  Auguii  in  the  faid  fecond  year  of  the  reign 
of  the  iaid   lord  the  king,  before  the  right  honourable  Williain 
lord  Mansfield,   chief  juilice  of  the  faid  lord  the  king,  alTienedto 
hold^pleas  before  the  king  himfelf,  fir  Sidney  Staitord  Smythe, 
knight,  one  of  the  barons  of  the  exchequer  of  the  faid  lord  the 
kmg,  and  others  their  fellows,  ju(i:icesof  the  faid  lord  the  king> 
afligned   to  dehver    his   faid  gaol  of  the  county  aforefaid  of  the 
prifoners  therein  being,  by  their  proper  hands  to  deliver  here  in 
court  of  record  in  form  of  the  law  to  be  determined.      SulJ  ftftCtr  Armlgn- 
lJ3avt)0,  to  wit,   at  the  fame  dehvery  of  the  gaol  of  the  faid  lord  menu 
the  king  of  his  county  aforefaid,  on  the  faid^Friday  the  fixth  day 
of  Auguft,  in  the  faid  fecond  year  of  the  reign  of  the  faid  lord 
the  jiing,  before  the  faid  juftices  of  the  lord  the  king  laft  above- 
named  and   others  their  fellows    aforefaid,  here  cometk  the  faid 
Peter   Hunt,    under  the  ciiilody  of  William   Browne,   efquire, 
fheriff  of  the  county  aforefaid,  (in  whofe  cuftody  in  the  gaol  of 
the  county  aforefaid,  for  the  caufe  aforefaid,  he  had  been  before 
committed,)  being  brought  to  the  bar  here  in  his  proper  perfoa 
by  the  faid  fheriff,  to  whom  he  is  here  alfo  committed:     3nB 
forthwith  being  demanded  concerning  the  premifes  in   tlie  faid 
indiament  above  fpecified   and  charged  upon  him,  how  he  will 
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acquit  himfelf  thereof,  he  faith,  that  he  is  not  guilty  thereof ;  pjea-  not 
and  tnereof  for  good  and  evil  he  puts  himfelf  upon  the  country :  guilty. 
3^1ID  John  Blencowe,  efquire,  clerk  of  the  afTifes  for  the  county  Ilfae. 


atoreiaid,  who  profecutes  for  the  faid  lord  the  king  in  this  be- 
half, doth  the  like  :  Cljercfore  let  a  jury  thereupon  here  irv^mQ-Venire 
diately  come  before  the  faid  jullices  of  the  lord  the  king  lail 
above-mentioned,  and  others  their  fellows  aforefaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the  faid  parifh  of  Lip-ht- 
horne  in  the  county  of  Warwick  aforefaid,  by  whom  the  tmth 
of  the  matter-may  be  the  better  known,  and  who  are  not  of  kin 
to  the  faid  Peter  Hunt,  to  recognize  upon  their  oath,  whether 
the  faid  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
mdiament  aforefaid  above  fpecihed,  or  not  guilty:  becaufe  as 
well  the  faid  John  Blencowe,  who  profecutes  for  the  faid  lord 
the  king  in  this  behalf,  as  the  faid  Peter  Hunt,  have  put  them^ 
ielves  upon  the  faid  jury.  And  the  jurors  of  the  faid  jury  by  the 
laid  fheriff  for  this  purpofe  impanelled  and  returned,  to  wit, 
David  Williams^  John  Smith,  Thomas  Horiie,  Charles  Nokes, 
■   '       ^  .  Nn  3  Richard 
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RicKard  May,  Walter  Duke,  Matthew  Lion,  James  Whit(S 
William  Bates,  Oliver  Green,  Bartholomew  Nalh,  and  Henry 
Long,  being  called,  come;  who  being  eleded,  tried,  and 
fworn,  to  fpeak  the  truth  of  and  concerning  the  premifes,  upon 
their  oath  fay,  tl)at  the  faid  Peter  Hunt  is  guilty  of  the  felony 
and  murder  aforefaid,  on  him  above  charged  in  the  form  afore- 
faid,  as  by  the  indi6:ment  aforefaid  is  above  fuppofed  againll 
him  ;  and  that  the  faid  Peter  Hunt  at  the  time  of  committing  the 
faid  felony  and  murder,  or  at  any  time  fmce  to  this  time,  had 
not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the 
faid  county  of  Warwick,  or  elfewhere,  to  the  knowledge  of  the 
faid  jurors.  And  upon  this  it  is  forthwith  demanded  of  the  faid 
Peter  Hunt,^  if  he  hath  or  knoweth  any  thing  to  fay,  wherefore 
the  faid  juftices  here  ought  not  upon  the  premifes  and  verdi6t 
aforefaid  to  proceed  to  judgm.ent  and  execution  againft  him  : 
who  nothing  farther  faith,  unlefs  as  he  before  had  faid.  lW:)ZXt'= 
upon,  all  and  fmgular  the  premifes  being  feen,  and  by  the  faid 
juftices  here  fully  underftood,  ft  10  CDUflDcret)  by  the  court  here, 
that  the  faid  Peter  Hunt  be  taken  to  the  gaol  of  the  faid  lord  the 
king  of  the  faid  county  of  Warwick,  from  whence  he  came,  and 
from  thence  to  the  place  of  execution  on  Monday  now  next  en- 
fuing,  being  the  ninth  day  of  this  inftant  Auguft,  and  there  be 
hanged  by  the  neck  until  he  be  dead ;  and  that  afterwards  hi» 
body  be  diffedled  and  anatomized. 
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§  2.  Convi&lon  of  Manflaughter. 

^•; upon  their  oath  fay,  that  the  faid  Peter  Hunt  is  not 

guilty  of  the  murder  aforefaid,  above  charged  upon  him;  but  that 
the  faid  Peter  Flunt  is  guilty  of  the  felonious  flaying  of  the  afore- 
faid Samuel  Collins  ;  and  that  he  had  not  nor  hath  any  goods  or 
chattels,  lands  or  tenements,  at  the  time  of  the  felony  and  man- 
flaughter aforefaid,  or  ever  afterwards  to  this  time,  to  the  know- 
lege  of  the  faid  jurors.  And  immediately  it  is  den-anded  of  the 
faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  where- 
fore the  faid  juftices  here  ought  not  upon  the  premifes  and  ver* 
did  aiorefaidto  proceed  to  judgment  and  execution  againft  him  : 
iBljO  faitl)  that  he  is  a  clerk,  and  prayeth  the  benefit  o'f  clergy  to 
be  allowed  him  in  this  behalf.  ^\^ttmpm,.  all  and  fmgular 
the  premifes  being  feen,  and  by  the  faid  juftices  here  fully  un- 
derftood,  it  10  COttfiDetetl  by  the  court  here,  that  the  faid  Peter 
Hunt  be  burned  in  his  left  hand,  and  delivered.  And  imme- 
diately he  is  burned  in  his  left  hand,  and  is  delivered,  according 
to  the  form  of  the  ftatute. 
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^  3.  Entry  of  a  Trial  inftanter  in  the  Court  of  King^s  Bench ^ 
upon  a  collateral  IJfus ;  and  Rule  of  Court  for  Execution 
thereon, 

Michaelmas  term,    in  '  the  fixth  year  of  the  reign  of  king 
George  the  third. 

Kent ;  The  King         ^  Ct)e  pn'foner.  at  the  bar  being  brought 
againll  >into  this  court  in  cuftody  of  the  (heriff 

Thomas  Rogers.      J  of  the  county  of  Suffex,    by  virtue  of 
his  majeily's  writ  of  habeas  corpus^  It  113  OtDeVCD   that  the    faid  ^^^^^^  ^^^'' 
writ  and  the  return  thereto   be   filed.     3lnD  it  appearing  by    a  ^^l[^^  of 
certain  record  of  attainder,  which  hath   been  removed   into   this  attainder 
court  by  his  majeily's  writ  of  certiorariy    that  the^prifoner  at  the  read; 
bar   ftands  attainted,    by    the  name    of    Thomas    Rogers,    of 
felony  for  a  robbery  on   the  highway,    ^nd   the    faid   prifoner ''^^r  felony 
at  the  bar  having  heard  the  record  of   the  faid  attainder   now  ^'^t'/obbery. 
read  to  him,    is  now  afl<:ed  by  the    court    here,    what  he    hath  ^^^"^  ^1^^^. 
to  fay  for  himfelf,    why  the  Court  here    (hould  not  proceed   tOhecanfayia 
award  execution  againfl  him  upon  the  faid  attainder  ?     J^C  forbar  of  exe- 
plea  faith,  that  he  is  not  the  fame  Thomas   Rogers  in  the  faidcution. 
record   of  attainder  named,    and   againll   whom   iudement  was^'^^.'  "°^ 
pronounced :     and    this   he  is  ready  to  verify    and  prove,     l^c.  .erf^n. 
^0  which  faid  plea    the    honourable   Charles   Yorke,    efquire,  i<^eplication, 
attorney-general  of  our   prefent  fovereign  lord  the    king,    who 
for  our  faid  lord  the  king  in  this  behalf  profecuteth,  bei.-ig  now 
prefent  here  in  court,  and  having  heard   what  the   faid   prifoner 
at  the  bar  hath  now  alleged,  for  our  faid  lord  the  king  by  way  averring 
of  reply  faith,  that  the  faid  prifoner  now  here  at  the  bar  is  the  ^^^^^  ^^  ^^* 
fame  Thomas  Rogers  in  the  faid  record  of  attainder  named,  and 
againil  whom  judgment  was  pronounced  as  aforefaid  ;  and  this  he  Huejained. 
prayeth  may  be   inquired  into  by  the.   country;    and  the   faid ' '^''"'"'^ 
prifoner  at  the  bar  doth  the  Hke  :   Cl)Stefore  let  a  jury   in  this 
behalf  immediately  come  here  into  court,  by  whom  the  truth  of '^^^"''''^^ 
the  matter   will  be  the  better  known,  and  who  have  no  affinity^ 
to  the  faid  prifoner,  to  try  upon  their  oath,    whether  the  faid 
prifoner  at  the  bar  be  the    fame  Thomas    Rogers  in  the    faid 
record  of  attainder  named,  and  againll  w^hom  judgment  was    fo 
pronounced  as  aforefaid,   or  not :  becaufc  as  well  the  faid  Charles 
Yorke,  efquire,  attorney-general  of  our  faid  lord  the  king,   who 
for  our  faid  lord  the  king  in  this  behalf  profecutes,    as  the   faid 
prifoner  at   the   bar,    have  put   themfelves  in   this  behalf  upon 
the  faid  jury.'    2^nti   immediately  thereupon  the  faid  jury  comeJar/. 
here  into  court  ;    and  being   clecied,  tried,  and  fworn  to   fpeak 
the  truth   touching  and  concerning   the   premifes    aforefaid,    and 
having'  heard  thi  faid  record   read  to  them,    do  fay  upon  their 
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oath,  that  the  faid  prifoner  at  the  bar  is  the  fame  Thomas  Ro- 

Vcdia;      gers  in  the  faid   record  of   attainder  named,  and  againft  whom 

thftme     J^^f^^"^    ^as  fo  pronounced  as  aforefaid,  in  manner  and  form 

'    as  the  faid  atcorney ^general  hath    by   his  faid  replication  to  the 

faid  plea  of  the  faid  prifoner  now  here  at  the  bar  alleged,     ^Jnl^ 

l)CreU|)Dn  the  faid  attorney-general  on  behalf  of  our  faid   lord 

the  king  now  prayeth,    that  the  court  here  would  proceed  to 

award  execution  againft  him  the  faid  Thomas  Rogers  upon  the 

Aw.rdof    faid    attainder.      Mtfeercapon,    all   and  Angular    the    premifes 

execution,   being  now   feen  and  fully  underftood  by  the  court  here,    it  10 

OtpcrelJ  by  the   court  here,  that  execution  be  done  upon  the 

faid  prifoner  at  the  bar  for  the  faid  felony  in   purfuance  of  the 

faid  judgment,  according  to  due  form  of  law  :     Stnll  it  is  laftly 

ordered,  that  he  the   faid  Thomas  Rogers,  the  prifoner  at  the 

bar,    be  now   committed  to  the  f:uftody  of  the    fheriff  of  the 

county  of  Kent  (now  alfo  prefent  here  in  court)   for  the  purpoCe 

aforefaid  ;  and  that  the  faid   fheriff  of   Kent  do  execution  upon 

the  faid   defendant  the  prifoner  at  the  bar  for  the  faid   felony, 

in  purfuance  of  the    faid  judgment,  according  to   due  form  of 

law. 

On  the  motion  of  Mr.  Attorney  General. 

By  the  Court. 

€  4.    Warrant  of  Execution  on  Judgment  of  Deaths  at  the  general 
Gaol-delivery  in  London  and  Middlefex. 
London     *^  To  the  /lierifFs  of  the  city  of  London ;  and  to  the 
and  >     jflierifF  of  the   county  of  Middlefex  :    and  to  the 

Middlefex.  J      keeper  of  his  majefty's  gaol  of  Newgate. 

^  Wi^tXtti^  at  the  feffion  of  gaol  delivery  of  Newgate,  for  the 
city  of  London  and  county  of  Middlefex,  holden  at  Juflice 
Hall  in  the  Old  Bailey,  on  the  nineteenth  day  of  Odober  laft, 
Patrick  Mahony,  Roger  Jones,  Charles  King,  and  Mary  Smith, 
received  fcntence  of  death  for  the  refpedive  offences  in  their 
feveralindidments  mentioned  ;  ii^OlS)  It  10  l^crebp  CrDcrctJ .  that 
execution  of  the  faid  fentence  be  made  and  done  upon  them 
the  faid  Patrick  Mahony  and  Roger  Jones,  on  Wednefday  the 
ninth  day  of  this  inftant  month  of  November  at  the  ufual  place 
of  execution.  UuDi  it  is  his  majcfty's  command,  that  execution 
cf  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  refpited,  until  his  majefty's  pleafure  touching  them  be 
farther  known. 

(EfltJCn  under  my  hand  and    feal  this  fourth  day 

of  November,   one  thoufand  feven  hundred  and 

fixty-eight. 

James  Eyre,  Recorder.   L.  S. 
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^  5.    Writ  of  Execution  upon  a  Judgment  of  Murder,  left 
the  King  hi  Parliament. 

(IB>C£>^!R(©^  the  fecond,  by  the  grace  of   God  of    Gx^ 
Britain,  France,    and   Ireland   king,    defender  cf  the  faith,  and 
fo    forth,    to   .the   fherifEi  of  London  and  flieriff  of   Middlefex, 
greeting.       t21l)ercs0    Lawrence    earl    Ferrers,    vifcount    Tam- 
worth,    hath  been   indidled  of    felony  and  murder  by  him  done 
and  committed,    which  faid  indi6lment   hath  been  certiiied  be- 
fore  us  in  oar  prefent  parliament  ;    and  the  faid  Lawrences   earl 
Ferrers,    vifcount   Tamworth,    hath    been  thereupon  arraigned, 
and  upon  fuch  arraignment  hath  pleaded  not  guilty ;  and  the  fuid 
Lawrence    earl    Ferrers,    vifcount   Tamworth,    hath  before  us 
in  our    faid  parliament  been  tried,  and  in   due  form  of  law  conr 
vi6ted  thereof;    and   whereas  judgment  hath   been   given  in  our 
faid  parliament,  that   the  faid  Lawrence  earl   Ferrers,    vifcount 
Tamworth,  fhall  be   hanged    by   the  neck  till  he  is  dead,    and 
that  his  body   be   diffei^ted    and  anatomized,    the  execution  of 
which  judgment  yet  remaineth  to  be  done  :     MIC  require,    and 
by  thefe  prefents  ll:ri<?tly  command  you,  that   upon   Monday  the 
fifth  day  of    May    inilant,    between  the  hours    of    nine   in  the 
morning  and  one  in  the  afternoon  of  the  fame  day,  him  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  without  the  gate  of 
our  tower  of  London   (to  you  then  and  thereto  be  delivered,  as 
by  another  writ  to  the  lieutenant  of  our  tower  of  London  or  to 
his   deputy  dire^led,    we  have  commanded)  into  your  cuilody 
you  then  and  there  receive  ;  and  him,  in  your  cuftody  fo  being, 
you   forthwith    convey  to  the  accu domed  place  of  execution  at 
Tyburn  ;  and  that  you  do  caufe  execution  to  be  done  upon   the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in  your  cuiiodj 
fo  being,    in  all  things  according   to  the  faid  judgment.     Ana 
this   you    are   by  no  means  to   omit,    at    your  peril.     £2Iitn£fo 
ourfelf  at  Wellminfter  the  fecond  day  of  May,    in    the  thirty- 
third  year  of  our  i^eign. 

YOrke  and  Yorko^ 
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««-- .-,  plea  in.    III.  301.  IV. 


334- 
Abbey-lands.  II.   32.   IV.   115. 
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^ f litis  faciendum.  III.  160.414. 


Centenariiis .  I.  116*- 

Centenu  I.   116.   III.  31^. 

CentumvlrL   III.  315. 

Cepi  corpus.  III.  288.  xviii.  xxii.xxiv. 
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Captives.  II.  402. 
Captures  at  fea.  II,  401. 
Caput  lupinum.  IV.  320. 
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Clerico  admlttetido^  wntde.  HI.  413. 
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to  examine  witneffes.  IIL 


270, 


383.  438.  449. 

take  anfwers  in  equity. 
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5  guardian  by.  I.  461* 
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Common-v^^ealth,offencesagainft.IV. 
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truce  and  fafc  con- 

duas.  IV.  69. 
Coiiaderation  of  contrads.  IL443. 
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Conlillory 


INDEX. 


Confiftory  court.  IIL  64. 
Confort,  queen.  I.  219. 
Confpiracy.  IV.  136. 

• ,  afiiQii  cf.  III.  126. 
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38.  IV,  268. 


,  his  court. IIL 

68.  IV.  267. 
Conftitution,    Enghrti.    I.  50.   127. 
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^. truftees  to 

fupport.  IL  171.  V. 
ufes.  IL  334. 
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— ,  court  of  biihops  in. IIL 


67. 

Coparceners,  IL  187. 

Copper  coin,  counterfeiting.  IV.  100, 

Copy  of  indi6lment.  IV.  351. 
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^ ^  modern.  L  235. 

Coronatore  eligetidoy  writ  de.  \.  347. 
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,  his  court.  IV.  274. 
Corporate  counties.  I.  120. 
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J^xe^iitlon^  criminal,  warrant  of.  IV. 
J  0.1.  vi. 


*r'.v 


v.] 


-  Gi  (levlfes.  11.  376 
ufes.  IT.  333. 
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362. 
Exportation  of  wool^  l^c.  IV.  154, 

428. 
Exprefs  condition.  II.  154. 

^ contradl.  II.  443.  III.  154. 

~ malice.   IV.  198. 

-  warranty.  II.  301. 
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Fealty.  L  367.  - 

— ' ,  oath  of  IL  45.  53.  86, 

Fear,  putting  in.  IV.  242. 
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Five,  negligence  of.  I.  431  JV.221, 
Fire-botc,  II.  '^^. 
Fire-ordeal.  IV.  342, 
Fire- works,  IV.  168. 
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Fornication.  IV.  64. 
Forts  and  caftles.  I.  263. 
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Huftings,  court  of,  in  London.  Ill, 

80. 
Hydage.  I.  311. 
Hypoihsca,  H.  159. 


J  I 

Ja£litation  of  marriage.  III.  93. 
Identity  of  perfon.  IV.  396. 
Idiot.  I.  303.  II.  291.  IV.  24. 

5  cognizance  of.  III.  427. 

—J  infpeclion  of.  III.  332, 

-,  marriage  of.  I.  438. 

Idiot  a  inc/mrendo,  writ  de.  I.  1 04. 

Idlenefs.  IV.  iCg. 

Jeofails.  III.  407.  IV.  375.  439,  . 

Jerfey,  ifland  of.  I.  106. 

Jet/am,  I.  293.  III.  I o5. 

Jews.  I.  375.  IV.  373. 

-~ ,  children  of.  I.  449. 

Ignominious  punifhments.  IV.  377. 
Jgnorafuus*  IV.  305. 
Ignorance.  IV.  27. 
Illegalconditions.il.  156. 
Imagining  the  king's  death.  IV.  76, 
Imbezzling  king's  armour  or  ilores. 

IV.  loi. 

•— public  money.  IV,  121. 

" — -  records.  IV.  12S, 

Immediate  defcent.  II.  226. 

' ilates  of  the  empir^.  II. 

60. 
Imparlance.  II.  xix,  III.  299.  301. 

xxix. 
Vol.  IV. 


Impeachment    in    parliament.    IV. 

259. 

, — of  wade.  II.  283.  v. 

Imperial  chamber.  III.  39. 

• Gonfcitutions.  I.  80. 

-^ — —  .  crown  and  dignity.  I.  242, 
Impediments  of  marriage.  I.  434. 
Implication.  II.  381. 
Implied  condition.  II.  152. 
—  contrad.  II.  443,  III.  159. 

* malice.  IV.  200. 

—  warranty.  II.  300. 

Importing  agnus  dei,  crofles,  c^'c,  IV, 

115. 
counterfeit  money.  IV.  84, 

89. 

Impoffible  condition.  II.  1^6. 
Impollures,  religious.  IV.  62. 
Impotency.  I.  434. 
Impotentiae,  property  raiione.  II. 394. 
Impreiling  feamen.  I.42o« 
Imprifonment.  I.  134.  136.  IV. 377. 

beyond    fea.    I. 


IV. 


116. 


falfe.  III.    127. 


IV. 


218. 
Improper  feuds.  II.  58. 
Impropriations.  I.  386. 
Incapacities.  IV.  377. 
Incendiaries.  IV.  220. 
Incefl.  IV.  64. 
Inchantment.  IV.  60, 
Incidental  prerogatives.  I.  240. 
Incloiures,  deftroying.  IV.  247. 
Incomplete  judgments.  III.  397. 
Incorporation,  power  of.  1. 472. 474, 
Incorporeal  hereditaments.  II.  20. 
Incorrigible  roguery.  IV.  i6g. 
Incumbent.  I.  392. 
Incumbrances,  covenant  againfl.II.x. 
Jn dthitatus  ajfiimpfit.  III.  15). 
Indefeafible  right  to  the  throne.  I. 

Indentures,  II.  295. 

of  a  fine.  II.  351.  XV. 

India,  mifdemefnors  in,  IV.  305. 
Indlcavity  writ  of.  III.  9  ! . 
Lidid?.ble,  what.  IV.  2'i8. 

P  p  Indi£lment. 


INDEX. 


indiAment.  IV.  302.  ii. 

— H ..,  copy  of.  III.    126.  IV. 
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.,  locality  of.  IV.  3-3. 


Individuals,  offences  agalnit.  IV.  17^. 
Indorfement  of  bills   and  notes.  II. 

468.  IV.  441. 
Indii^lion  to  a  benefice.  I.  391.  II. 

312.  IV.  107. 
Indujlriamy  property /cT.  II.  391. 
Infamous  witnefs.  III.  3/0. 
Infant.  I.  463.  II.  292.  462.  497. 

IV.  22. 
— — ,  carnal  knowledge  of.  IV.  212. 
— — •  cognizance  of.  III.  427. 
— — -,  evidence  by.  IV.  2  14. 
— -,  infpeclion  of.  III.  332. 
,  in  centre  fa  mere.  I.  129,  130. 

II.  169. 
•-,  privileges  and  difabilities  of. 


I.  464. 

Iilfeodations  of  tithes.  II.  27. 
Influence  on  eledlions  to  parliament. 

I.  178. 
Information,  compounding  of.   IV. 

" ,  criminal.  IV.  308.  429. 


43<^- 


308. 


308. 


— ,  ex  officio.  III.  427.  IV. 

— ,  for  chanties.  III.  427. 
—5  iii    crown    office.    IV. 


III.  TOI. 


ecclefiallical     courts. 


,  exchequer.  III.  261. 

,  nature    of    quo    njotir- 

ranto,  IV.  312.  441. 

— —  rem.  III.  262. 

of  fuperftitious  nfes.  III. 


Injundion  in  ^qu'ty.  HI.  443. 
Injuries,  civil.  Hi.  2. 

,  with  and  without  force.  II L 

118. 
Inland  bill  of  exchange.  II.  467. 
Inmates.  IV.  168. 
Inn  of  court  and  chancery.  I.  23.  2^. 
Innkeeper,  action  agaiuft.  III.  165, 

166. 
Inns,  diforderly.  IV.  167. 
Innuendo.  III.  1 26. 
Inofficious  teflament.  I.  447.  II.  502. 
Inquefl  of  office.  III.  258.  IV.  301. 

424. 
I nqinfitio pojl mortem  1\.  68.  III.  258. 
Injldzatlo  viarum.  IV.  374. 
Inftmul  computajfent.  III.  164. 

Infolvency,  a6l  of.  II.  484. 

Infolvent  debtors.  II.  484.  III.  416. 

Infpeclion,  trial  by.  III.  331. 

Inftallment.  II.  312. 

Lijlantery  trial.  IV.  396.  v. 

Inilitutes  of  Juftinian.  I.  81. 

Inllitution  to  a  benefice.  L  390.  IL 
23.  IV.  107. 

Infurance.  II.  458.  III.  74.  IV.441. 

Inierdidum,  III.  442. 

Litereffe  Tenuini.  II.   134. 

Intereil  of  money.  II.  454. 

. on  bankrupt's  debts. 11.488. 

legacies.  II.  514. 

or  no  interefl,  infurance.  II. 

459,  460.  ^ 

Interefted  witnefs.  III.  370. 

Interlineation  in  a  deed.  II.  308. 

Interlocutory  decree  In  ecclefiafllcal 
courts.  III.  10 1. 

chancery.  III. 
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'^udgmerit.  III.  448, 


42S. 
Informer,  comnfon.  II.  437.  III.  161. 

IV.  308. 
Infortunium, homicide  per,  IV.  xSz. 
Inheritable  blood.  II.  246. 
Inheritance.  II.  11.  201. 

— -,  canons  of.  II.  2cS. 

«-=«-_ — -,  eftates  of.  II.  104. 

Initiate,  tenant  by  courtefy,  IL  127 


Interpleader,  bill  of.  III.  448. 
Interpretation  of  laws.  I.  58. 
Interrsgninn.  I.  196.  249. 
Interrogatories,  examination  on.  III. 
383.  438.  IV.  2S7.  • 

in  chancery.  III.  449. 

lutellacy.  IL  494. 

Intellat^s,  their  debts  andeftc6ls.IV. 

425.  428. 

Intnifion, 


INDEX. 


tntrufion,  information  of.  III.  261. 

« —  on  freehold.  III.  169. 

" writ  of.  III.  183. 

Inventory  of  deceafed's  effeds.   II. 

510. 
Inveiliture.  II.  209. 

— '-  of  benefices.  II.  23. 

— feuds.  II.  53. 

- — lands.  II.  311. 

Involuntary  manflaughter.  IV.  192. 
John,  king,    his    refignation  of  the 

crown  to  the  pope.  IV.  107.  111. 
Joinder  in  demurrer.  III.  315.  xxx. 

of  battel.  III.  V. 

' iilue.  III.  315.  xiii.  IV. 

340.  iii. 
Joint-tenancy  in  lands.  II.  180. 
.  things  perfonal.  11. 

399- 
Joint-tenant,    king  cannot  be.   II. 

409. 
Jointure.  II.  137.  180.  v. 
Ireland.  I.  99. 
Iron,  Healing.  IV.  233. 
Iron's,  to  fecure  prifoners.  IV.  300. 

322. 
Iflands.  11.  261. 
liTuable  terms.  III.  353. 
liTue  at  law.  III.  313,  314. 
— ~~,  collateral.  IV.  396.  v. 

• ,  feigned.  III.  452. 

— —  in  crimin^i  cafes.  IV.  399.  iii.  v. 

equity.  III.  448. 

•,  joinder  of.  III.   2ir.    xiii, 

IV.  340.  111. 

' — ,  tender  of.  III.  313. 

IfTues  on  ^dijnngas,  III.  280. 
Itinerant  courts.  IV.  411.  422. 

■ juftices.  III.  59.  IV.  422. 

Judges.  I.  267.  III.  25.  IV.  440. 

,  aiTaulting  them.  IV.  125. 

• ,  how  counfei  for  prifoners, 

IV.  355:  . 
— —     ,  killing  them.  IV.  84. 
>■'  '"      ■■  ',  their  coiumiffions.  I.  267. 
-,  threatening  or  reproaching 

them.  IV.  126. 
Judgment.  II.  xrx.  111,395,  '^'^'  ^i"» 

;s£v.  xxxi.  xxxiiiv 


Judgment,  aftion  on.  III.  160.421, 
:: ,  in   criminal    cafes.    IV. 

315'  iv- 
' — — — — ,  property  by.  II.  436, 

— ,  relieved  againil  in  equity* 

III.  437. 

Jtidkes  or  dinar  II,  III.  3 1 5. 

Judicial  power.  I.  267.  209. 

writs.  III.  282. 

Juaicium  Del.  TV.  341,  342. 

—  ^farr't^  aquae y  et  ignis 


IV. 


344- 


—  parlum.  111.  350. 


Jure  divino,  right  to  the  throne,  I, 

191. 
' — .  tithes.  IL 


Ji 


25 


ure^  king  de.  I.  264.  IV.  77. 
Juris  ntrum^  writ  of.  III.  252. 
Jurifdi£lion,  encroachment  of.  III. 

III. 
— of  courts,    fettled  by- 


Ed  w,  1. 425, '42  6. 
,  plea  to.   Ill 
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fining    or  imprifoning 


IV. 
IV„ 


333- 
Jurors, 

361. 
Jury,  trial  by.  III.  349,  IV.    349 

414.  441. 
Jus  accrcfcetuli.  II.  184.  v«  \ 

ad  rem.  II.  312. 

"^ —  duplicatum.  II.  199. 

jiduciarium.  II.  328, 

•— *  imaginum.  I.  406. 
- —  in  re.  II.  ^12. 

' Irgitimiim.  II.   328. 

*-—'  paironatus.  III.  246, 
^—-practorium.  III.  50. 

precarium.  II.  328. 

Juilice,  free  courfe  of,  I.  141, 

-- — -,  homicide  in  advancement  of, 

IV.  179. 

-,  king  the  fountain  of.  I.  265, 

,  negled  or   refufal  of.   Hi; 

109. 

,  offences  againil.  IV,  128. 

Juilice-feat,  court  of.  III.  72. 
Ju/Hcies,  writ  of.  III.  36. 
JuftifiabIehomicide.lv,  178. 
Pp  z 


Jufttr 


INDEX. 

Juftification,  fpeciaMII.  3c6.  King,  Iiis  feals.  II.  34-5,  347.  III. 

JuMying  bail.  ill.  291.  47-  ^  .  ,        ^,, 

^    ^  ,  counterfeiting.  IV. 

K  . filvcr.II.  350. 

fovereignty.  I.  241. 

Keeper,  lord.  III.  47.  title.  I.  190. 

Kidnapping.  IV.  2  . 9.  ^  ^ '.  contempts  againft.  1\  . 

Killir.;^r,  what  amounts  to  homicide.  123. 

IV."  96.  ubiquity.  I.  270. 

Kindred,  how  numerous.  II.  205. ,  injuries  to  or  by.  111.  254. 

King.  I.  190.  • .  levying   war   agamll.    1\  , 

can  do  no  Avrong.  I.  246.  III.         81. 

2C4.  IV.  32.  •  5  refufal  to  advife  or  aiiilt  him. 

,  compaiTing  or  imagining  his         IV.  122. 

death.  IV.  76  King's  bench,  court  of.  III.  41.  I\  . 

I ,  his  councils.  I.  227.  '^6^. 

.—^ counfeLIII.  27.  • y    j^^^ces    of,    killing 


courts,  contempts  againft.         them.  IV.  84. 


IV.  124.  Knight  bachelor.   I.   404. 

LI-  dignity.  I.  241.  banneret.  I.  403. 

^—  duties.  I.  226.  of  the  bath.  I.  403. 

enemies,  adhcrincr  to.  IV. g^^^^ter  I.  410 


g^  Ihire,  his  electors.  1. 

Vovernment,   contempts  a-         172. 
r\T   ,^^  . to  be  returned  on  a  lord  » 


gainft.  IV.  123. 

p-rants.  11.  346.  jury.  HI.  359-                   __    ^ 

money,  counterfeiting.  IV.  Knight's-fee.  I.  404.  410.  II.  6z 

g                  ^  Knighthood.    I.  404.   II.  69.    iV 

palaces,  contempts  againft.  437- 


jY^  ^2A  Knight-fervice.  II.  62 

perfedlion.  I.  246. 

perpetuity.  I.  249. 


peribn,  contempts  againft. 

'  %1eafure,    how  underftood.     Labour,  foundation  of  property.  I L 


IV.  121.  5        ,      ,   ^.,  ^^^ 

power.  I.  250.  ^^^''^'  IV.370,  371.  3/7- 

-  prerogative.  I.  237.  Labourers.  I.  407.  426. 

,   contempts  a-    Laches.  I.  247 


gainft.  IV.  122.    '        *    *  _— of  infant.  I.  465. 

,    felonies    a-     L^ijhe   majcjiatis    crimen.   iV.    7j, 


frainft.IV.g8.  ^9        ^^  .    ^  .           ^_^    _ 
— ,  hib  prerogative  in  debts,  judg-  Laejione  fdci,  ixiitpro.  iU.  5-. 
ments,  and  executions.  liL  420.  Laity.  I.  396.                -    ^ 
revenue,  extraordinary.  I.  Lancaller,    county   palatine  oi.    i. 


306.  ^^7- 

.,  ordinary.  I.  281 '   '^  ^ 


royal  family.  I.  2 19.2  > 5!         courts.  III.  78. 
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jX. 


Lancafter,  duchy  of,  it's  courts.  III. 

78. 
Lands.  II.  16,  17. 

~-)  property  in.  II.  7. 

Land-tax.  I.  3:9.  IV.  423. 
Lapfe.  II.  2/6.  IV.  107. 
Lap  fed  legacy.  II.  51J. 
Larceny.    IV.  229. 
^^ — — ,  appeal  of.  IV.  314. 

,  compound.  IV.  239. 

J  from  the  houfe.  IV.  240. 

^^ — — perfon.    IV.  241. 

— .,  grand.  IV.  239. 

— ,  mixed.  IV.  239. 

— 5  only  of  things  perfonal.  IV. 


Law  of  parliament.  I.  163. 

■ fide  of  the  chancery.  III.  47' 

exchequer.  III.  45» 

.  ftatute.  I.  85. 

,  uhwritten.  I.  63.  IV.  408. 

. ,  wager  of.  HI.  341.   IV.  414. 


474. 


written.  I.  85. 


232, 


.-,  petit.  IV.  229. 
.,  fimple.  IV.  229. 


Lathes.  I.  1 17. 

Latitaty  writ  of.  III.  2S6.  xxiii. 


Law.  L  3S 
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,  amendment  of,  ftatute  for.  IV. 

I. 

,  and  equity,  courts   of,    how 
diilinguiilied.  III.  429. 
— y  canon.  I.  14.  19.  79.  82,  83. 
— ,  civil.  I.  80. 

and  canon,  authority  of. 


I.  14.  79.  83..  IV. 42 1,  422. 

reje6led    by 


the  Engliih  nobihty.  I.  19. 

— -,  common.  I.  63.  67. 

— ,  divine  or  revealed.  I.  42. 

. ^    offences 


againft.  IV.  43. 

_,  Jfeodal.  II.  44.  IV.  418. 

— ,  french.    HI.    317.    IV.  416. 

428. 

—  greek.  III.  321. 

—  hiftory  of  IV.  407. 

—  latin,  m.  319.  IV.  428. 
— ,  martial.  I.  413.  IV.  436. 
— ,  merchant.  I.  273.  IV*  67. 

—  municipal.  I.  44. 
-—  of  nations.  I.  43. 

,  offences  againfl. 


Lawing  of  maftiffs.  III.  72. 
Lay  corporations.  I.  470. 

inveltlture  of  billiops.  L  37S. 

Lazarets,  efcaping  from.  IV.  162. 
Lead,  ilealing.  IV.  233. 
Leading  interrogatories.  III.  449* 
Leap-year.  II.  141. 
Leafe.  II.  317.  ii. 

and  releafe.  IL  339.  \u 

— — ,  entry,  and  oufter,  ruk  to  cofl* 

fefs.  III.  204.  xi. 
Leet.  IV.  273.411.424. 
Legacies.  II.  512. 

•- — ,  fubtra6lion  of  III,  98, 

Legal  ellates  for  life.    IL  124.  i:|6. 

129. 
Legatine  conftitutions.  I.  82^ 
Legidative  power.  I.  147. 
Legidature,  how  far  controllable.  L 

161.  .1' 

I  legitimate  child.  I.  446. 
Lending.  II.  454. 
Letter,  demanding  money,  £5fr.  IV, 

H4-      .  -      '. 

— ,  miffive,  for  eleSing  a  bifhop, 

I-  379- 
' — ' ,  in  chancery.  III. 445, 

•,  threatening.  IV.  137.  144. 


IV.  66. 
——  nature.  L  39, 


Letters  patent.  IL  346. 

Levant  and  couch  ant.  III.  9.  239. 

Levari  faciasy  writ  of.  III.  41 7. 

Levitical  degrees.  I,  435. 

Levying  money  withouc  confent  of 

parliament.  I.  140. 
. war  againft  the  king.  IV, 

81. 
Lewdnefs.  IV.  64. 
Lex  manifejla.  III.  344, 
— -  talionis.  IV.  12. 
Libel,  immoral  or  illegal,  IV.  i  ^o. 
P  p  3  Libel, 


INDEX. 


Libel,  in  ccclefiaftical  courts.   Ill, 

ICO. 

— ,  malicious.  III.  125.  IV.  150. 
Liber  am  legem  y  lofmg.  III.  340.  404. 

IV.  348. 
Liberties  or  franchifes.  II.  37. 
Liberty,  civil.  I.  6.  125. 

« ,  natural.  I.  125. 

of  the  prefs.  IV.  15 1. 

•« — — ,  perfonal.  I.  134. 

< ,    crimes    againft. 

IV.  218. 
— — — ,  perfonal,  injuries  to.  III.  127. 

— ,  political-  J.  125 
Licenc  V  for  marriage.  I  439. 

■    —  from  the  pope.  IV.  1 15, 
''■  of  alienation.  11.  72. 

. mortmain.  II.  269. 

— —  to  adminifler  oaths.  III.  59. 


agree 


in  a  fine.  II. 


ZjO- 


Lineal  defcent  of    the    crown.    L 

194. 
■  warranty.  11.  301. 

Linen,  ftealing  from  plac«  of  manu- 

fafture.  IV.  23S. 
Lip,  cutting  of.  IV.  207. 
Literary  property.  II.  405. 
Litigious  church.  III.  244.  246. 
Li  aeton.  I.  72,  73. 
Liturgy,  reviling  of.  IV.  jo. 
Livery  in  chivalry.  II.  69. 

deed.  II,  315. 

law.  II.  316. 

-  of  feifm.  II.  311.1 


XIV. 

Licenfed  curate.  I.  394. 
Liceiifmgof  books.  IV.  152.439. 
Licentla  concordandi*  11.  353.  xiv. 

* loquendi.  III.  299. 

Xiege.  I.  367. 

Lieutenant,  lord.  I.  412.  IV.  272. 

Life.  I.  129. 

,  annuities.  II.  46'r. 

'^ ,  crimes  againft.  IV.  177. 

»— ,  eftates  for.  II.  120.  v, 
JLigav,  I.  293.  III.  106. 
Xigeance.  I.  366. 
Light.  II.  14. 

—  houfes.  I.  264. 
■  -  prefumption.  III.  372, 

Limbs.  I.  130. 

Limitation  of  entries,  aftions,  and 
indidrnents.   III.   178.  188.  192. 


J  96.    250. 


IV.    306.  308.  31 

-  eftate.  II.  155. 

«^— ,  ftatutesof.  III.  306* 

Limited  adminiftratidn.  II.  506, 

fee*  IL  109. 

■^-   -  '   ■     property.  IL  39 1« 
Lineal  confanguinity.  IL  203. 

.r-rrn^W-.,^     ddfCCHt,!!.     21©, 


Lo?ri«^,    comoulfive.    I.     140.    IV. 
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Local  adions.  III.  294. 

Locality    of   trial.    III.    384.    IV. 

303-  .  n         .  TXr 

Locks   on  rivers,    deftroying. »  IV. 
144. 

Logic,  it's  efFc(5^s  upon  law  and  the- 
ology. I.  33.  II.  ^8.  IV.  417. 

Lollardy.  IV.  47. 

London,  courts  of.  III.  81. 

,  cullcms  of.  I.  7j,  76.  II. 

518. 

. y  franchifes  of,    not  forfeit- 
able. III.  264.  IV.  424. 

,  mayor    and    aldermen   of^ 


their  certificate.  III.  334 
Lord  and  vafal.  II.  53. 

,  feodal.  II.  53. 

Lords  committees  for  courts  of  juf 

tice.  III.  57. 
,  houfe  of,   it's  attendants.  I 

168. 

may  kill  the  king's  deer.  I 


167. 


fpiritual,  I.  155. 

temporal.  I.  157. 

triors.  IV.  259,  260.  440. 


Lotteries.  IV.  16S. 

Lunatics.  I.  304.  II.  291.  IV.  24^ 

395. 
— — — 'f  cognizance  of.  III.  4270 
— ,  marriage  of.  I.  439. 


Luxur)-,  IV.  170. 


Madd 
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Madder  roots,  ftealing   them.    IV. 

233-  ^ 
Madhoules.  I.  335. 
Magiftrates.  I.  146. 

. ._- — ._j  oppreffion  of.  IV.  141. 

■"     ■ ,  fabordinate.  I.  338. 

*- • — ,  fupreme.  I.  338. 

Magna  ciffifa  ellgetiday  writ  de.  III. 

' carta.  I.  127.  IV.  423.  425. 

*~ ,  it's  contents.  IV.  423, 

424. 
Mainour.  III.  71.  IV.  307. 
Mainpernors.  III.  128. 
Mainprize,  writ  of.  III.  128. 
Maintenance  of  baftards.  I.  458. 

. children.  I.  447. 

«■ parents.  I.  454. 

... ^ fuits.    I.    428.   IV. 


134- 


wife.  I.  242. 


Making  law.  Ill,  343. 
Mala  infe.  I.  54. 

prohihita*  I.  ^7. 

Mal-adminifti-ation   of   government. 

IV.*I2I. 

Male  preferred  to  female  in  defcents. 

I.  194.  II.  212. 
"■         line    preferred  to  female.    I. 

194. 

ftock  preferredtofemale.il.  234. 

Malice  exprefs.  IV.  199. 

implied.  IV.  200. 

~ prepenfe.  IV.  198.  2c6. 

Malicious  mifchief.  IV.  24^. 

— __ profecution.  III.  126. 

Malt'tax.  I.  314. 
Man,  ifland  of.  I.  to6. 
Mandamus^  writ  of.  III.  IIO,  264. 

IV.  44,. 
Mandates,  royal,  to  the  judges  in 

private  caufes.  I.  142.  IV.  426. 
Manhood.  11.  54. 
Manor.  IL  90. 
Manfion-houfe.  IV.  224. 
Manflaughter.  IV.  191. 
'X"" '     .  •'  " — >  convidion  of.  IV.  iv. 


Manftealing.  IV.  219, 
Manufadlurers,    feducing    them    a* 

broad.  IV.  160. 
Manufactures,     encouragement    of. 

IV.  428. 
Manumiffion  of  villeins.  IL  94.  347, 
Marchers,  lords.   I.  398. 
Marches.  L  398. 
Marefchall,  lord.  III.  38, 

^  his  courts.  III.  6S, 

Marine  felonies,  how  clergyable,  IV, 

373^- 
triable.  IV.  269. 

Mariners,  wandering.  IV.  164. 

Marines.  I.  416. 

3faritagium.  II.  70. 

Man  tare.  II.  71. 

Maritime  cauftss.  III.  106. 

courts.  III.  69. 

Hate.  I.  419. 

Mark,    fubfcribed    to     deeds.    II. 

305- 
Market,  I.  274.  III.  218. 

— ,  clerk  of,  his  court.  IV. 275. 

— — overt.  IL  449. 

■ —  towns.  I.  T15. 

Marque  and  reprifal.  I.  258. 

Marquefles.  I.  397. 

Marriage.  I.  433. 

' ",  clandeftine  or  irregular.  I. 

439.  IV.  162. 

— ~ — — ^  contra £1,  fuit  for.  III.  93. 

' ,  forcible.  IV.  208. 

in  chivalry.  II.   70.    IV. 


418.  420.  421. 

focage.  II.  88. 

licences  and  regifters,  forg- 


ing ordeflroying.  IV.  163.  249. 

— —  -  of  royal  family.  L  225*» 
IV.  117. 

— — — ,  proof  of.  III.  140. 

,  property  by.  IL  433. 

' fettlement.  1 1.  364. 

..^ .-  J  it's  antiqui- 
ty. IL  138. 

,  when  goo^.  L  440. 

Marfliall  of  the  king's  bench.  Ill, 

-'   ■ ,  cuf- 

tody  of.  III.  43.285. 

P  p  4  Ma^rfnaU 
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Marniall  of  the  king^s  Kofi,  certifi- 
cate of.  III.  334. 

Marflialiea,  court  of.  III.  76.  IV. 
276. 

Martial,  courts.  I.  4 1 6. 

. law.  I.  413.  IV,  436. 

Mafiibooks.  IV.  115. 

Mailer  and  fervant.  I.  423. 

^ m  chancery.  III.  442. 

. — ,  injuries  to.  III.  142. 

— of  the  rolls.  III.  442. 

^ ,  his  judicial  au- 
thority. 111.4^0. 

Materia  prima.  III.  322. 

Miiterna  tnaternis,  II.  236. 

Matrimonial  caufes.  III.  92. 

Matroas,  jury  of.  III.  362.  IV.  395. 

Maxims.  I.  68. 

Mayhem.  I.  130.  III.  121.  IV.  205. 

„_ ,  appeal  of.  IV.  314. 

,  infpedlion  of.  III.  332. 

Mayors.  IV.  413. 

Meafures.  I.  274.  IV.  275.  424. 

^ ,  falfe.  IV.  159. 

Mediate  flates  of  the  empire.  II.  60. 

Mcdtetatt,  jury   dc   HI.  246.   56:.. 
IV.  128.  166.  278.352. 

Mediterranean  pailes,  counterfeitmg 
of.  IV.  249. 

Members  of  parliament.  I.  153. 

Memory,  time  of.  II.  31. 

Menaces.  III.  120. 

Menial  fervant s.  I.  425. 

Men/a  et  thoi'Oy  divorce  a.  1. 440. III. 

94. 

Mcrcen-Iage.  I.  6s>  IV.  412. 
Merchants,  cuftom  of.  I.  75. 

,  foreign.  I.  260.  IV.  424. 

Mir ch eta.  II.  83. 
Mere  right.  II.  197. 

. ,  not  affignable.  II.  290. 

Merger.  II.  178. 

Mefne  lords.  II.  59. 

— »-- .  procefs.  III.  279.  415. 

..^^ —  profits,  adiouof  trefpafsfcr, 

III.  205. 
— — ^.-  writ  of.   III.  234. 
Metaphyfics,  their  efF«as  upon  law 

and  theology.  11.  58.  IV.  417. 


I. 
L 


Mlchel'gernote.  I.  147.- 
MtcheUfxnofh.  1.  147. 
Middlefex,  bill  of.  III.  285.  xxiiL 
Migration.  II.  7. 
Military  caufes.  HI.  103. 

.  courts.  III.  68. 

feuds.  II.  57. 

-. ofTences.  I.  415.   IV.  lor. 

power  of  the  crown.  I.  262. 

~ Hale.  I.  408.   - 

tenures.  I.  287. 

. teflament.  I.  418. 

Militia.  I.  410.  412,  413. 
Mines.  1.295. 

. ,  deftroying  their  works.   IV. 

247. 
,    ileahng    ore   out   of.    IV. 

Minority,    none    in    the    kmg. 

248. 
Minors  not  to  fit  in  parliament 

162. 
Minllrells.  II.  96. 

Mifadventure,  homicide  by.  IV.  iSz*. 
Milchief,  mahcious.  IV.  244. 
I\Ii<;den-e[nor.  IV.  i.  5. 
Mife.  III.  305.  vi. 
Misfortune.  IV.  26. 
Mifnofmcr.  III.  302.  IV.  3J4. 
Mifpleading,    when    cured    by 

did.  III.  394. 
Mifprifion.  IV.  119. 

of  felony.  IV.  121. 

treafon.  IV.  I2Q. 

Miftake.  IV.  27. 
Mif-ufer.  II.  153. 
Mitter  h  droit.  H.  325. 
._.-.  —  PeJiateAl.'^ZJ^. 
Mittimus.  IV.  300. 
Mixed  anions.  III.  118. 

^-  larciny.  IV.  239. 

tithes.  II.  24. 

Modus  dec'mandL  II.  29. 
Mcerda.  IV.  194. 
MoUiiur  man  as  impofult.  Ill 
Monarchy.  I.  49. 
Money.  I.  276. 

'-  bills.  I.  170.  284. 

»n. counterfeiting.  IV.  84.  88. 

2         Money 
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Money  expended  for  another,  a£lion 
for.  III.  163. 

_—-  received  to  another's  life,  ac- 
tion for.  III.  163. 

Monk.  I.  132. 

Monopolies.  IV.  160.  436. 

-,  ftay  of  fuits  therein.  IV. 


116. 

Monilers.  II.  246. 
Moriflrans  ds  droit.  III.  256. 
Month.  II.  141. 
Monuments.  II.  42S. 
Mort  d'anceftor,  affife  of.  III.  1 85. 
Mortgage.  II.  157.  IV.  435. 
-— -,  how  conlddered  in  equity 


III.  435. 
Mortmain.  I.  479.  II.  26^.  IV.  108. 

424.  426.  441. 
Mormaries.  II.  425. 
Mortuo  vadio^  ellate  In.  II.  57. 
Mother-church.  I.  113. 
Motion  in  court.  III.  304. 
Moveables.  II.  384. 

. ^  property  in.  II.  5. 

Mount,  or  bank.  I.  328. 
Mountebanks.  IV.  167. 
Mul'ier  puifne .  II.  248. 
MultipHcity  of   laws,  it's   original. 

III.  325. 
Municipal  law.  I.  44. 
Murder.  IV.  194. 

, by  perjury.  IV.  138.  196. 

— ,  convidion  of.  IV.  i. 

^^ ,  indidment  of.  IV.  ii. 

'«» — .    J  when  pardonable.  IV.  194. 
400. 

Murdrum.  III.  321.  IV.  195. 

Muta  canum.  II.  427. 

Mute,  Handing.  IV.  324. 

^ .^ ,  adviiiig  it.  IV.  126. 

Mutilation.  1. 130,  III.  121.  IV.  207. 

^_. ^  punifhment  by.  IV.  377. 

Mutiny-ad,  I.  415. 

Mutual  debts.  III.  305. 


N 
Namium  vejlltum,  vel  repetiium.  III. 


National  debt.  I.  328.  IV.  440. 
Nations,  law  of.  I.  43.  IV.  66^ 
Naflvi.  11.94. 
Natural  liberty.  T-  125. 

life.  I.  132.  II.  121. 

perfons.  I.  123. 

Natural-born  fubjeds.  I.  366.  371- 
Naturahzatiou.  I.  374.  II.  250. 
Nature,  crime  agatuli.  IV.  215. 

J  guardian  by.  1. 461. 

3  lav/  of.  I.  39. 

Navigation-a6ls.  1. 419.  IV.  439. 
Navigations,  deftroying.  IV.  244. 
, J  hard  labour  for  the  be- 
nefit of.  IV.  371. 
Navy,  articles  of.  I.  420*, 
Nc  admktasy  vnit  of.  Ill,  248. 
■^  exeat  regnum.  I.  137.  266.IV.122* 
— .-  injtijie  vexes,  writ  of.  III.  234. 
Necefiity.  IV.  27. 

. .^^  homicide  by.  IV.  178, 

Negative  in  corporations.  I.  478* 

— of  the  king.  I.  154. 

Negle£l  of  duty,  aftion  for.  III. 163, 

Negligence  of  ofiicers.  IV.  140. 

Negligent  efcape.  III.  415-  IV.  130*^ 

Negro.  I,  127.  425.  II.  402. 

Neife.  IL  94. 

Nemhda.  III.  350. 

New  cifiignmeiit.  IIL  311. 

trial.  IIL  387.  IV.  361.  438. 

News,  fjlfe.  IV.  149. 

Next  of  kir.  II.  224. 

Nient  culpable^  plea  of.  IV.  339. 

Night,  in  burglary,  what.  IV.  224, 

Nightwalkers.  IV.  292. 

Nilnl  dkitj  judgment  by.  IIL  296. 

397- 
,  return  of,  to  wnts.IIL282.xv11. 

Nihil  debet,  plea  of.  IIL  305. 

Nlf.prlus,  courts  of.  III.  5R. 

. ^ —  .,jufticesof.III.6o..rV.259. 

— ,  trial  at.  III.  353.  IV.  351. 

,  writ  of.  IIL  354.  xiii. 

Nobility  L  396. 

_ ,  it's  ufes.  1.  T57. 

No6lurnal  crimes,  how  prevented  or 

refilled.  IV.  180. 

Non 
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Non  afftimpfii.  III.  305. 

■ infrafex  einnos.\\\,'^o^. 

■■■         coynpos  mentis,  I.  304.   II.  497. 
IV.  24.  395. 

• cuL  IV.  339. 

culpabilisy   plea    of.    III.  305. 

— —  dechnandoy  preicription  ^^.11,3 1 , 

£;^/^^w??2,  plea  of.  III.  305. 

— --  eji  inventus,  return  of.  III.  283. 

xviii,  xix.  xxiii. 
• objiante.  I.   342.    II.   273.   IV. 

401  • 

r profequifur.YLl.  296. 

^—'fuminformaius^  judgment    by. 

III.  397. 
Non-claim  in  fines.  II.  354. 
■  of  infants.  I.  465. 

Nonconformity.  IV.  51.432. 
Nonjuror.  IV.  124. 
Non-payment  of  ecclefiallical  dues. 

III.  89. 
Non-refidence.  IL  322. 
Notifuit,  III.  296.  316.  376.  vl. 

— ,  judgment  as  in  cafe  of  III. 

J57- 
jNon  nfer»  II.  153. 
Northern  borders,    rapine  on,   IV. 

244. 
Northumberland,  theft  in.  IV.  i'^^, 
Nonnan  conquefl.  I.  99.   IV.   414, 

415. 

— -"^ ifles.  I.  107. 

Nofe,    cutting  off.   or  flitting.  IV. 
'    207.247.377. 
Not  guilty,  plea  of.  III.   305.   xiii. 

IV.  33S.  iii. 

Note  of  a  {\m.  II.  351.  xv. 

hand.  II.  467. 

Notice  in  ejedlment.  III.  ic^.yi, 

' —  of  trial.  III.  ^57. 

Novel difeifin,  affife  of.  III.  187. 
Novels,  in  the  civil  lav/.  I,  8r. 
Nnduni  pad  urn.  II.  445. 
i'sul  dllfeifiu^  plea  of.  III.    3 05.   II. 

xviii. 
«^  tie!  record.  III.  33 1. 
— .  /IT/,  plea  of  III.  305, 


Nuncupative  wills.  II.  yocfr 
Nurture,  guardian  for.  I.  46^ 
Nufance,  abatement  of.  III.  5. 

• ,  affife  of  III.  2  o. 

.,  common.  IV.  166. 

,  private.  III.  216. 


O 


Oath  ey:  officio.  III.  101.447. 

of  the  party.  III.  382.  437. 

Oaths  to  the  government,  refiifal  or 

negled  to  take  them.  I.  368.  IV. 

116,  117.  123. 
5  voluntary  and  extrajudicial.  IV. 

137- 
Obedience  to  parents.  I.  452. 
Objeds  of  the  laws  of  England.  I. 

121. 
Obhgation  of  human  laws.  I.  57. 
— p-,  or  bond.   II.    340.  xiik 

III.  xxiv. 

Obftrudiing  of  procefs.  IV.  129. 
Occupancy.  II.  3.  8.  258.  400. 
Odhal  right.  II.  45. 
Odio  et  atia,  writ  de.  III.  128. 
Oeconomy,  pubhc,  offences  agaiuft. 

IV.  162. 

Office  found.  III.  259. 

inqueil  of.  III.  258. 

OfBcers,  arrefl  by.  IV.  292. 

• ,  killing  them  in  executing 

their  office.  IV.  200. 

of  courts,  their  certificates. 


III.  336. 

,  refufal  to  admit.  III.  264, 

,  removal  of.  III.  264. 


Offices.  I.  272.  II.  36. 

' and  penfioiis,  duty  on.  I.  327. 

Officio^  oath^A:.  III.  lot.  447. 
Olerouj  laws  of  I.  419.  IV.  423. 
Opening  council.  1 1 1.  366. 
OpprelFion  of  crown,  how  remedied. 
i.  243. 

— magiilrates.  IV.  141. 

Option  of  the  archbifhop.  I.  381. 
Optional  writs.  III.  274. 

Orcb^rdsj 
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Orchards,  robbing  of.  IV.  233. 
Ordeal,  trial  by.  IV.  342.  414.  425. 
Order  of  ioilions.  IV.  272. 
Orders,   holy.  I.  388. 
Original  contrail  of  king  and  peo- 
ple.   I.  211.  233. 

' fociety.  I.  47. 

, , — «_  conveyances.  II.  310. 

of  a  deed.  IL  296. 

*  procefs.   III.  279. 

- — — writ.  Ill,  272.  ix..  xvi. 


Orphanage.  II.  519. 
OJiluw  ecclejiae^  dow^r  ad,  II.  132. 
Overieers  of  the  poor.  I.  3;;9. 
Overt  a£l  of    treafon.  IV.  79.  86. 

357- 
-— — ,  market.   II.  449. 

,  pound.  III.  ir, 

Ouilerof  chattels  real.  III.  19S. 

—  freehold.  III.  167. 

Oujlerlemain.  IL  08. 

Outlawry.  1. 142.  III.  284.  xix.  IV. 

Owhng.  IV.  154. 

Oyer,  III.  299.  xxviii. 

— -  and   terminer^  commifiion  of. 

iV,  269.  i. 
' — ■ >- ,  ju dices  of,  killing 

them   IV.  84. 
Oyexo  IV.  340. 


Pains  and  penalties,   aA  to  infli^l. 

IV.  259. 
Paisy  matter  In.  II.  294. 

,  txidX  per.  III.  349.  IV.  349, 

Palace  court.  ITI.  76. 

Palatine  counties.  I.  117.  IV.  431. 

_., J  their  courts.  III. 

79. 
Pande«5ts.  I.  81. 

— .»-  difcovered.  I.  17,81. 

Panel  of  jurors.  III.  354.  IV.  302. 

Papal  encroachments.  IV.  104. 
«--«5— -  procefs,  obedience  to.  IV.  11  j. 


Paper  book;  III.  317.  407* 

credit.  I.  330.   IL  466*   IV. 

441. 

Papirian  code.  I.  81. 

Papills,  children  of.  I.  449.  451. 

. ^-"5  incapacities  of.  II.  257.  293. 

— ,  laws  againft.  IV.  55. 87. 425* 

Paramount,  lord.  II.  59.  91, 

Paraphernalia.  IL  435. 

Paravail,  tenant.  IL  60. 

Parcels  in  a  conveyance.    II.  i,  ii. 
iv. 

Parceners.  II.  187. 

Parco  frado^  writ  de.  III.  146. 

Pardon.  IV.  316.337.  376.  396. 

—  for  difcovering  accomplices 
or  receivers.  IV.  331. 

— not  pleadable  to  impeach- 
ment. I.  334.  IV.  261.  399,  440. 

Pardoning,  prerogative  of.  I.   269. 

IV.  3,7. 
Parent  and  child.  I.  446. 

— ,  injuries  to.  III.  140. 

Parental  power.  I.  452. 

Parents,  ^c,  their  confent  to  mar* 

riage.  I.  437. 
Pares  curtis*  II.  54. 
— —,  trial /^n  III.  ^^o, 
Parifh.  I.  112. 
Parifh-clerk.  I.  395. 
Park.  IL  38.  416. 
Parliament.  I.  141.   147.   IV..    412* 

425.  428. 
— — ,  court  of  Uie  king  in.  IV* 
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263. 

— ,  difufe  of.  IV.  437. 

—  of  France.  I.  147. 
— ,  power  of.  I.  160. 

—  rolls.  I.  181. 
-,  fummons  of.  I.  i  ^o* 


Parliamenium  indodum*  L  177 
Parol  conveyances.  1 1.  297. 

■ ,  demur  of.  III.  300, 

evidence.  III.  369. 

or  pleadings.  III.  293. 

Parricide.  IV.  202. 

Parfon.  L  3S4. 

— -  -imparfonee.  I.  391. 

Particul^iv 


INDEX. 


Particular  ellate.  II.  i6<. 


tenants,  alienation  by.  11. 


274. 


Parties  to  a  deed.  II.  298.  ii,  iii. 

-^  fine.  II.  555. 

Partition.  11.  189. 


— ^ ,  deed  of.  II.  323. 

*  ■  — ,  writ  of.  II.  189.111,302. 

Partnerfliip,  cognizable    in    equity. 

III.  437. 

Pafs-ports.  I.  260. 

■ -,  violation  of.  IV.  6S. 

Pafture,  common  of.  II.  ^^. 
Patents.  II.  346. 

-^ for  new  inventions.  IV.  159"^*. 

— of  peerage.  I.  40c. 

*- precedence.  III.  28. 

Patent  rolls.  II.  ^46. 
— —  writs.  II.  346. 
JPaterna  paternis .   1 1 .  2  3  6. 
JPatriamitvidlper.  III.  349.  IV. 349. 
Patronage.  II.  21. 

• ,  difturbance  of.  III.  242. 

Pauper'C^u{es.lll, /\.Q0. 

Pawns.  II.  452. 

Payment  of  deceafed's  debts.  II.  511. 

— "'     '    ■  incney  into  court.  III. 

304- 
Peace  and  war,  right  of  making.  I, 

257. 

. ,  breach  of.  IV.  142. 

■ ,  clerk  of.  IV.  272. 

. ,  commiiFion    cf.    I.    351.  IV. 

270. 
— ,  converfation  of.  I.  349. 
— ,  juftices  of.   I.  349.  IV.   270. 

282.  290.  292.428. 

-"5  conviction  by.  IV. 


281. 
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Reafonable  part.  11.  492.  516.   IV» 

408.424. 
Re-afTurance.  II.  460. 
Rebellion,  commiflion  of.  III.  444. 
Rebutter.  III.  310. 
Recal  of  fubjeds  from  abroad.    I. 

266.  IV.  122.  160*. 
Recaption.  III.  4.  IV.  363. 

— ,  writ  of.  III.  151. 

Receiviwg  ftolen  goods,  IV.  132. 
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Recitals  in  a  deed.  it.  298.  iv. 
Reclaimed  animals.  II.  39  j. 
Recognizance.  II.  341. 
^ for  the  peace  or  good 

behaviour.  IV.  252. 
. in  nature  of    ftatute 

llaple.  IL  160.  342,  IV.  431. 

„ of  bail.  II.  391.  XV. 

fine.  II.  XV,  xvi. 


Recompence  in  value.  II.  3;^ 9. 
ReconciHationtothepopejC^V.IV.Sy. 
Record.  I.  69.  III.  24.  IV.  426. 

• 5  alTurance  by.  II.  344. 

',  court  of.  III.  24. 

.-^ ,  debt  of.  II.  465. 

— ,  imbezzling  of.  IV.  128. 

— — ,of  aftions.  II.  xviii.III.317. 


IV.   Xll.  XXVI. 

forcible  entry  or  detainer. 


IV.  148. 


riot.  IV.  147. 


.,  trial  by.  III.  330. 
.,  vacating  of.  IV.  128. 


Recordari  facias  loquelam.  ITI.   34. 

37.195- 
Recovery,  common.   II.   116.  271^ 

357.  xvii.  IV.42^. 

in  value.  II.  359.  xix, 


,  revifal  of,   when  fufFered 

of  copyhold.  II.  368.  III.  i66^-. 
•,  roll.  II.  3  58.  xvii. 


Recreant.  III.  340.  IV.  348, 
Reftorof  a  church.  I.  384. 
Reaorial  tithes.  I.  388. 
Recuiants,  popifh.  IV.  55.  124. 
Recufatio  judlds.  III.  361. 
Reddendum  of  a  deed.  II. 299.  i.  iii. 
Re-dilTeifin,  writ  of.  III.  1S8. 
Redrefs  of  injuries.  III.  2. 
Reference   to   mailers  in   chancery. 

III.  453. 
Reformacion  of  religion.  IV.  430. 
Refufalof  a  clerk,  I.  389. 
Regalia  inajor a  et  minora,  I.  241. 
Regard,  court  of.  III.  72. 
Regardant,  villeins.  II.  93. 
Regent.  I.  240. 

-,  queen.  I.  219. 

Regifterof  deeds.  II.  343. 
«— —  marriages,  IV.  163. 
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Regifter  of  Teamen.  I.  419"'^^ 
RegiJIrum  omnium  brevium.  III.  183. 
Regnant,  queen.  I.  219. 
Regratiiig.  IV.  160. 
Rejoinder.  III.  310. 

—  in  error.  III.  xxxiii. 

Rehearing.  III.  /153. 

Relation  backinbiinkruptcy.il. 486. 

. forfeiture.  IV.  381. 

.3S6,  387. 

judgments.  III.  420, 

421. 

Relations,  private.  I.  422. 
— ' public.  I.  146. 

Relative  rights  and  duties. 1. 123. 146. 

Relator,  in  informations.    III.  264. 
427.  IV.  30S. 

Releafeof  lands.  IL  324.  iii. 

Relief.  II.  s^.  65.  87.  IV.  418.  42c, 
421. 

Religion,  offences  agaiud.  IV.  443. 

Religious  impoilures.  IV.  61, 

Rem,  information  in.  III.  262. 

Remainder  in  chattels  perfonal.  II, 

398- 

of  lands.   II.  164. 

,  writ  of  formcdon  in.  Ill 

192. 
Remedial  part  ef  laws.  I.5J. 

llatute.  I.  86. 

Remife.  II.  x v. 
Remitter.  III.  19.  190. 
Removal  of  poor.  I.  364. 
Rent.  II.  41,  42.  57.  299. 

. charge.  II.  42. 

,  remedy  for.  III.  6.  206.  231. 

IV.  441. 

feck.  II.  42, 


fervice.  11.  41. 

,  fubtradion  of.  III.  230. 

Repetitum  nam'ium.  III.  149. 
Repleader.  III.  395. 
Replevin.  III.  13.  170. 

'— ,  adion  of.  III.  146. 

. ,  bond.  III.  148. 

Replication  III.  310. 

Replication  at  law.  III.309.iv.xxix 

... ,    .       in  criminal  cafes.   IV 


339- v.- 


equity.  III.  448. 

Reporti 
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Iveports  by  the  inaftcr  in  chancery. 

HI.  453. 

— ■ —  of  acljudged  cafes.  I.  71. 
Reprefentation  in  defceiits.  ^.  217. 

I.  194.  201. 

-^         . diilribution.    II. 

5^7- 

~ — parliament.!.  159. 

Reprieve.  IV.  394. 
Repriial  of  goods.  III.  4. 
Reprifais  on  foreigners.  I.  258. 
Republication  of  will.  II.  379.502. 
Repugnant  coi-iditions.  .11.  156. 
Reputation.  I.  134. 

-,  injuries  to.  III.  123. 
Requeflsj    court    of.     I.    2^0     III 

~ -3  for  fmall  debts. 

III.  8]. 
Rere  fiefs.  IL  ^7. 
Referipts  of  the  emperor.  I.  ^S, 
RefcQus^  writ  of.  III.  146.      - 
Refcue.  III.  12.170.  IV.  125.  131. 
K-ehdence.  I.  390.  392. 

i^£/^///,;z/?72ofinteftates'efFec'tsJI,5i4. 
Refignation,  I.  382.  393. 
iReililance.  I.  251.  IV.  436.440. 
;Kefpite  of  jury.  HI.,  354.  xiii. 
R^fpondiat  ouJ}cr.l\l,^7^Qi^,  596  IV 

Refpondent'ia,  II.  458. 
Refponfa  prudentum.  I,  ^o. 
Reititution  in  blood,  l^c.  IV.  402. 

" of  conjugal  rights.   Ill, 

94. 
W-, ^.  flolen  goods.  IV.  362. 


IV.  421. 


•-  teiTiporalties.    I.   '^%o. 


•'  writ  of.  IV.  I 


'•  Z^^2v 


Reftoration,  A.  Z).  1660. 1.  210  ^IV 

438, 
Reftrammg  ftatute.  I.  87. 
~~-        _..  of  ieafes.  II.  520. 

IV.  432.  ^ 

Refulting  ufe.  II.  '^'^^, 
Retainer  of  debts.  II.  511.  HJ,  jg 

fervants  by  another.  Ill 

142. 

Retaliation.  IV.  12. 

Rctoruo  habmhy  ple^lide.  III.  14S, 


Retoniohahtndo^Yjritde.lll.  150.41-5, 
Retraxit.  III.  296.  395. 
Return,  falfe  or  double.  I.  t8o. 

—-,  adlion  for.  III.  in.  372. 

• -,  irreplevifable,  writ  of,  HI. 

150, 


of  v/rits.  III.  273. 

'   7. — 7 — :: — :i  ^^^^  ^^-  H-  ^^^^'* 

xvii.  xik.  Ill.iii.  vii.  xv,  xvi,  xvii, 
xviii,  xix,  XX,  xxi,  xxii,  xxiii, 
XXIV.  xxxii.  <xxxiv,  xxxv. 

Return  day  of  writs.  III.  275* 

Returns  of  the  term.  III.  277. 

Revealed  law.  1. 42. 

Revenue  caufes,  cognkance  of.  IIL 
4>:8. 

.^ ^  trial  of.  IV.  28k 

> ^  extraordinary.  I.  307. 

--,  ordniary.  I.  281. 

Pveverfidof  attainder.  IV.  392. 

"~"~ ji^dgment.  IIl4ii.x.xxiii 

IV.  390. 

— : —-  outlawry.  III.  284,  IV. 

320.  392.  _ 
Reverhon.  li.  17^. 
■—— — ,  it's  incidents.  II.  175. 

-^ ajGTignee,    intitled   to 

^  what  remedies.  III.  158. 
Revertmdi  animus,  II.  392. 

/^^•ucT/z/r,  writ  offormedonin. III. 192* 
Review,  bill  of.  III.  454. 

■'"- — — ',  commiiTion  of.  III.  67. 
Revihng  church  ordinances.  IV.  50; 
Revival  of  perfons  hanged.  IV,  406. 
Revivor,  bill  of  HI.  448. 
Revocation  of  devifes.  II.  376. 

— -^ '-  will.  II.  ^02. 

Revolution,  A.D.  1688. 1.  211.  IV* 

440. 

Rewai'dsfor  apprehending  offenders; 

IV.  294,  295. 
' difcoverin^  accomplices, 

.;v.33i.  ^ 

Ridings.  I.  1 17. 

Right  clofe,  writ  of  II.  99.  HI.  195^; 

'  ~ i  fecundiim  confuetudinem 

manerity  writ  of  HI.  19^. 

• de  raiionabUi  parte,  writ   of. 

HI.  194. 

,  mere  writ  of.  HI,  193. 
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S-ight  of  advowfon,  writ  of.  1 1 1. 243. 

do\^r,  writ  of.  III.  183. 

- — . pofTefTion.  II.  196. 

^.^ ,  property.  II.  197. 

•— ward,  writ  of.  III.  141. 

-— — ,  patent,  writ  of.  III.  141.  i. 
*- —  ,  petition  of.  I.  128.   III.  256. 

AV.437. 

— 5  qiiJa  dofninus  rem'ifitcuriatn ,  w  rlt 

of.  III.  I95.iii.  vi. 
'  fur  difclalmer,  wri  t  of .  1 1 1 . 2  3  3 . 

Rights.  I.  122. 

.,  bill  of.  I.  -128.  IV.  440. 

of  perfons.  I.  122. 

' "^^hi^igs.  II.  I. 

Riot.  IV.  125.  142.  146. 
Riot-a6l.  IV.  142,  143.  440. 
Riotousaffembiies,  felonious.  I  V.I  42. 
Rivers,  annoyances  in.  IV.  167. 
• — .,  banks    of,    deflrovin:!f.  IV. 


244.  246. 

,  fluices  on,  deftroyin 

144 


IV. 


• thefts  on  navigable.  IV.  239. 

Robbery.  IV.  242. 
Roberds-men.  IV.  245. 
Roguery,  incorrigible.  IV.  169. 
Rogues.  IV.  169. 
Romney  marfh,  laws  of.  III.  74. 
Roots,  deilroying  of.  IV.  246. 

^ ,  Healing  of.  IV.  233. 

Rop^-dancers.  IV.  167. 
Routs.  IV.  146. 
Royal  affcnt.  L  154.185:. 
— family.  I.  219.  225. 


IV, 


marriages 


of.  I. 
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117. 
-  filh. 


I.  223.  290. 
mines.  I.  295. 


Rule  of  court.  HI.  304.  xi. 
Rural  dean.  I.  383. 

^ —  deanery,  i.  112. 

Ryder  to  a  bill  I.  183. 


Kabbatli  breaking.  IV.  63. 
Sacculari'u  IV.  242. 
^ticrament,  reviling  of  IV.  50. 
Sacramtntum  dec'ifiotiis.  III.  342,  . 


Safe-conduds,  violation  of.  IV.  6^.^ 
Saint  Martin  legratid,  court  of.  HI 

80. 
Saladine  tenth.  I.  309. 
Sale.  II.  9.  446. 

. of  diftrefs.  III.  14. 

Salt'duty.  I.  322. 

Salvage.  I.  293.  II.  458.  460. 

Sandion  of  laws.  I.  ^6. 

Sanauary.    IV.  332.  365.436. 

Sark,  ifland  of.  I.  107. 

Satifdatio.  III.  291. 

Satisfadion,  entiy  of,  on  record.  IV 

428. 
Saxon  laws.  I.  64.  IV.  410.  412. 
Scale  of  crimes  and  puniihments.  IV 

18. 
Scandal  or  im.pertinence  in  bills    \\ 

equity.  III.  442. 
Scan  a  alum  magnatum .  1 .  402 . 1 1 1 . 1 2  3 
Schire  men.  I.  39B. 
Schifm.  IV.  52. 
Scboolmader.  I.  453.  IV.  54. 
Sciences  auxiliary  to  the  ftudy  of  th 

law.  I.  33. 
Scire  facias  againftbail.  III.  416. 

in  detinue.  III.  41 3. 

. •  to  hear  errors.  III.  xxxi 

remove    an   ufurper' 

clerk.  III.  248. 

repeal  letters  patent 


111.261. 


revive  a  judgment.  II 


421 


■feci  HI.  xxxii. 


Scold,  common.  IV.  169. 
Scotland.  I.  95.  IV.  292.  304.  427. 
Scots,  or  affeifments.  III.  74. 
. peers,  their  eleftion.    I.    i-6r 

IV.  117. 
Scripture,  fcofRngat.  IV.  59. 
Sc-.itage.  I.  310.  II.  74. 
Sedrfaukndo,  homicide.  I.  130.  Iv 

183. 
Sea  l^anks,  deftroying.  IV.  244.  24^ 
Seal,  counterfeiting  the  kmg's.  I\' 

83.89. 

,  great.  IL  346,  347.  HI-  4^- 

of  a  corporation.  I.  475* 

. ,  privy.  II.  347.  

c.,r,T>^  r^r  Aoni\^  TT   3o<r.  ui.xu.xn 
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Seals,  their  antiquity.  II.  305. 
Sea-marks.  I.  264. 

deftroying.  I.  294. 


Seameix  I. 


420^ 


teamen's  wages.  III.  107. 
' wills  or  powers,    counter- 
feiting. IV.  248. 
Second  deliverance, writ  of.  Ill,  150. 

^■^ — -  furcharge,  writ  of.  III.  239. 

Secondary  conveyances.  II.  324. 

' ufe.  II.  ^^^, 

Secretaries  of  flate.  I.  338. 
Seffa.  III.  2(}^.  344. 

ad  mokndinumy    i^c,  writ   de, 

III.  235. 

S^ciinda  fuperoneratlone^  writ  J^.  III. 

Securities  for  money,  their  true  con- 

ilrudlion.  III.  439. 
Security  for  good  behaviour.    IV. 

251.   256. 

•""— —  peace.  IV.  251.  254. 

-~ —^  of  perfon.  I.  129. 

Seduaion  of   women-childien.  IV. 

209.  212. 
Seifm.  II.  209. 
— — >  for  an  inftant.  II.  131, 

,  livery  of.  II.  311.  i. 

— ,  writ   of.   III.  412.   IL    359. 

xix. 
?^eifing  of  heriots,  Sifr.   Ill,  15. 
Meai  judices.  III.  366. 
5elf-defence.  III.  3. 

■ '~ >  homicide  iiu  I.   irtQ, 

IV.  183.  ^ 

^elf-murder.  IV.  189. 
^emi-pknaprohatio.  III.  371. 
)enatus  confulla.  I.  80.  86. 
^enalus  deer  eta.  I.  %G. 
septennial  eiedions.  I.  189.4^3. 
Jequeflration  in  chancery.  Ill,  444, 

-— . .  (jf  ^  benefice.  IIL  418. 

^eijeant,  antient.  III.   18. 

— at  arms  in  chancery.   III. 

44^- 


Servants  embezzling  their  mafters* 

goods.  IV.  230,  231. 
- — ,  firing  houfes  by  negligence, 

I.  431.  IV.  222. 

■ ■  larciny  by.  IV.  230. 

mailer  when  anfwerable  for. 


law.  I.  24.  III.  27 


j premier.  III.  28. 

Jerjcanty,  grand.  II.  73. 

; ,  petit.  II.  81. 

Servants.  I.  423. 

- — ' — ,  battery  of.  III.  142. 


1.430,  431.  III.  154. 

• ,  retainer  of.  1.  425.  ' 

■ ,  tax  on.  I.  327. 

Service,  feodal.  II.  54. 

5  heriot.  II.  422, 

Seffion,  great,  of  Wales.    III.  77 

•  of  gaol-delivery.  IV.  iii. 

— • oyer  and  termmer.  IV.  i. 

parliament,  1. 1863  187^ 

^5  quarter.  IV.  271.  274. 

Set  off.  III.  304.  IV.  442. 
Settlement,  ad  of.  I.  128.  216.  IV 

Settlements  of  the  poor.  I.  ^Si, 

Several  fidiery.  II.  39. 

Severalty,  eilates  in.  II.  179. 

Severance  of  jointure.  II.  186. 

Severity  of  punifhment.  IV.  16. 

Sev/ers,  commiffioners  of.  Ill,  73 

Sextons.  I.  395. 

Sheep,  Icjc.  dealing  or  killing  with 
intent  to  Ileal,  IV.  239. 

Shepway,  court  of  III.  79. 

Sheriff.  I,  117.  339.  IV.  292.  413, 
428. 

Sheriff's  court  in  London.  III.  So. 
.tGurn.  IV.  273.  411.424. 

Shifting  ufe.  IL  335. 
Ship-money.  IV.  437. 
Ships  in  dillrefs,  plundering  them.  I. 
294.  IV.  235.  239, 

,  mahcioufly  deftroying.  I.  293. 

IV.  245. 
Shire.  1.  116. 

Shooting  at  another.  IV.  207. 
Shop-books.  III.  368,  369. 
Shrubs,  deftroying  of  IV.  246. 

,  ftcaling  of.  IV.  233. 

Shroud,  ftcaling  of.II. 429. IV.235*. 
*S/  fccerit  te  feeurum.  III.  274.  ix. 
Signet,  privy.  IL  347. 
Sigfiijicavjt,  writ.  of.   HI.   I02. 
Signing  of  deeds.  II.  303'.  iii.  xii,xlii. 
Sign-manual.  IL347. 
r-..^.- ,  forging  it.  IV.  89. 
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Siniilitude  of  hand- writing.  IV.  3^8. 
Simony.  I.  389.  393.   IL   278.  IV. 

62. 
Simple  contraft,  debt  by.- II.  465. 
—5  larciny.  IV.  229, 
Sine-cure.  I.  386. 
Single  bond,  II.  340. 

•.^ combat.  IV.  346. 

voucher.  II.  xvii. 

Sinking  fund.  I.  332* 

^i  non  ojnnes,  lil.  59'^. 

8ix  clerks  in  chancery.  III. 443. 

Sixpenny  deduction  from  peniions, 
tfc.  I.  327. 

Slander.  III.  i%^. 

Slavery.  I.  418.  423. 

Slaves.  I.  127. 

Sledge.  IV.  92.  377. 

Sluices  on  rivers,  dellroying.  IV.  144. 

Small  debts,  courts  for.  III.  81.  IV. 

, tithes.  1.388. 

Smoke-farthings.  I.  325. 
Smuggling.  I.  318.  IV.  154. 
Socage.  II.  79.  IV.  419. 

,  free  and  common.  II.  79. 

—       «  ",  guardian.  I.  461. 

•— ,  villein,  II.  98. 

Society,  it'r. nature.  1. 47. 

Sodomy.  IV.  215. 

Sodorand  Man,  bifliopric  of.  I.  106. 

112. 
Sokemans.  IL  100. 
Soldiers.  I.  408. 

wandering.  IV.  164. 

Sole  corporations.  I.  469. 
Solicitor.  III.  26. 

m . general.  III.  27. 

Sofi  ajfaiilt  demefne.  III.  120.  306. 

gophia,  princefs,  heirs  of  her  body. 
I.  217. 

Sorcery.  IV.  60. 

Sovereignty.  I.  49. 

. — ■ — ^ of  the  king.  I.  241. 

Soul-fcot.  II.  425. 

South-fea  company,  mifbehaviour  of 
it's  officers,  IV.  234. 

,_ fund.  I.  331. 

3p^^k^^*  ^^  ^^^^  houfe  of  parliament, 
I.  181. 

Spraking  with  profe^utor.  IV-  363, 


Special  adminlftration.  II.  506. 

bail.  III.  287.  xxiv. 

baihff.  I.   345. 

baftardy.  I.  454. 

.^ cafe.  III.  378. 

demurrer.  HI.  315. 

imparlance.  III.  301. 

j"^'  ni.  357. 

matter  in  evidence.  III.  306, 

. occupant.  II.  259. 

■ plea.  III.  305. 

property.  II.  391. 

■  feflion.  IV.  272. 

(latute.  I.  86.  \ 

tail.  II.  113. 

verdid.  IIL   377.  IV.  360, 

. warrant.  IV.  291. 

Specialty,  debt  by.  IL  465.  III.  155. 
Specific  legacies.  IL  512. 

— . r  relief  in  equity.  III.  438. 

Spiriting    away   men  and    children. 

IV.  219. 
spiritual  corporations.  I.  470. 

court.  HI.  f)\. 

Spiritualties,   gu-.rdianof.  I.  380, 

Spoliation.  HI.  90. 

Sponjio  judicialis.  HI.  452. 

Springing  ufes.  II.334. 

Squibs.  IV.  168. 

Stabbing.  IV.  193. 

Stage  plays.  IV.  167. 

Stake  driven  through  the  body.  IV, 

190. 
Stamp  duties.  I.  324. 
Stamping  of  deeds.  IL  297.  iii.  xii, 

xiii. 
Stamps,  forging  of.  IV.  249. 
Standard  of  coin.  I.  278. 
— . weights  and  meafures.  L 

274,  273.  IV.  275. 
Stannary  courts.  HI.  So. 
Staple  commodities.  L315. 
Starchamber,  court  of.   I.  230.  Ill 

445.  IV.  266. 310.429  433.437 

Starrs.  II.  342.  IV.  266. 
Stated  damages.  III.  435. 
Statham.  I.  72. 
Statute.  I.  85. 

• ,  guardian  by.  1. 462. 

,  merchant.  II.  160.  IV. 426 

^ J  rolls.  I.  182. 

Statute 
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Statute  ftaple.  11.  160.  IV.  428. 

., J  recognizance  in  na- 
ture of.  II.  i6'j.  342.  IV.  431. 

Statutes  of  a  corporatioi-s.  I.  475, 

Staundforde.  I.  72. 

Stealing  an  heirefs.  IV.  2oS. 

Sterling.  I.  278. 
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Siihpoena  in  equity-j  it's  original,  III 

Subfcription  of  witnefTes.  IL  378. 
Subfcriptions,  unlawful.  IV.  117. 
Sj^ibfenuent  conditions.  II.  154. 
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102. 


Succeflion  ah  inteftato,  II.  516. 

. to  goods  and  chattels.  II» 


430. 


the  crown. 


^97 


IV. 


the  univerfities.  I.  lO. 
Stultifying  one's  felf.  II.  291 
Subjedtion,  civil.  IV.  28. 


.Q,^ 


ubinfeudation.  II.  91. 
Subornation  of  perjury.  IV.  137. 
Subpoena  ad  icjlificandum.  III.  3 69. 
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— — -,  profecution  by.  IV,  309. 

Suicide.  IV.  189. 

Suit  and  fervice.  II.  54. 
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fpecial.  II.  I J  3. 

— ,  tenantin.  II.  112.  ' 
Taking,  felonious.  IV.  230.232. 
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,  mifprifion  of.  IV.  120* 

• ,  petit.  IV.  75.  203. 
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Vagrants.  IV.  169. 

J  harbouring  tiieni.  IV.  170. 

Valor hencjicior urn,  I.  284. 
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Vafal.  11.53. 
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Waite.  11.281.10.223. 
,  how  prevented  in  equity.  11 
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Water.  1 1.  14.  t8. 

Watermen  overloading  their  boa 

IV.  192. 
Water-ordcal.  IV.  342. 
Ways.  IL  'i^^. 
,  and  means,  committee  of. 
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3;g.  IV.  350. 

Vittena-gemote.  I.  148.  IV.  412. 

Vomen,  appeals  by.  IV.  424. 

— ,  children,  fteahng  or  feduc- 

tion  of.  IV.  209. 
-— ,  guilty  of   ckrgyable  felo- 

nies.  IV.  369. 

~ ,  jury  of.  III.  362.  IV.  395. 

^oodmote,  court  of.  III.  jj. 

^^ood-ftealing.  IV,  233. 

^ool,  b^V.   tranfportiuo-.  IV.  icj. 

428.  ""  ^^' 


Words^aftion  for.  III.  123. 

~ ,  cofls  in  anions  for. III. 4^^ 

-" >  treafonable.  IV.  70  ^ 

Workhoufe.  IV.  370. 
Worthiell  of  blood.  IL  213. 
Wounding.  HI.  J2i.IV.2i6. 

Wreck.I.29r.II.  14.  IIL106.IV. 

2  ^  c 

Writ.  ill.  273. 

' clofe.  IL  346. 

of  eledion    to   parliament,  I. 

177- 

peerage.  L  400. 

patent.  IL  346. 

Writs,   forms  of.  HI.  /ri.  18c;.  2-- 

IV.  427.  ^  ^      '^' 

Writing  of  a  d§ed.  II.  297. 

,  trcafon  by.  IV.  80. 

Writings,  ftealingof.  IV.  234.. 
Written  conveyances.  II.  297.' 

• evidence.  HI.  36S. 

Wron;rs.  I.  122. 


--,  private.  III.  2. 

,  public.  IV.  1. 

Y 

Year.  11.  140. 

and  day,   in  appeals  of  death. 

^^'3^5'  335' 


111.  175. 


ure.  II.  284, 


306, 


continual    claim. 

copyhold  forfeit- 

cflrays.  I.  297. 
fines.  II.  354. 
murder.  IV.  197. 

wrecks.  I.  292. 
,  day,   and  wafte.  IL  2C2.  IV. 

..  385- 

1  earbooks.  I.  72. 

Years,  ellates  for.  IL  140. 

Yeomen.  I.  406. 

York,  cullom  of  the  province  of.  II, 

JIcS. 
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^    The  firjl  number  denotes  the  Volume^  the  jfeccnd  the  P^ge^ 
and  the  Niimhers  after  n.  the  Notes. 

A 

^BJTFMENTy  pkas  in,  m.  302.  «.  3. 

AhdicatiGti^  Scotch  declaration  of,  i.  211.  k.  3, 
Abeyance y  ii.  107.  «.  2,,  3. 
Abortion^  attempt  to  caufe,  i.  130.  n.  8, 
Accejfaries^  where  tried,  iv.  40.  n.  2. — 305.  11.  2, 
Accomplice^  vAi^v.  admitted  a  witnefs,  iv,  331.  n^  5. 
Anions  under  40^-.   flayed,  iii.  36.  n.  2. 
Admimjlrator^  how  compellable  to  pay  creditors  equally,  ii,  511. 

n,  15. 
Advocates^  conduft  of,  and  reafons  for  their  admilSon,   iv.  355, 

n,  9. 

• — -^ ,  aftion  againil,  iii.  164.  «.  6. 

• ,  opinion  of  Cicero  concerning,  iv,  356^.  n.  7. 

Advowfons^  how  conveyed,  and  who  entitled  to  prelent  to,  it  22., 

n,  i. 
Affidamt  to  hold  to  bail  mull  be  pofitive,  iii,  287.  ?j,  2« 
Affirmation  of  Quakers,  iii.  369.  n,  14. 
AgCy  full,  how  computed,  i.  463.  n.  4, 
Alehoufe  licences,  iv.  64.  ?2.  11. 
-^/V^;2  bill,  i.  260.  ^.9. 
Alienh  duty,  i.  316.  w.  24. 
Aliens,  rights  and  difabilities  of,   i.  372.  n,  3,  4,  5,  6^  7,  8,  9^ 

10,  II. 
Allegiance,  whan  due,  i.  370.  n,  I,,  2, 
Allodium,  derivation  of,  ii.  45.  «.  2. 
America,  independence  of,    i.  109.  n.  17. 
Anntiiries,  confideration  of,  ii.461.  n.  17,  18. 
Annuity i  when  a  qualification  to  vote,  i.  173.  n,  30. 
* —5  out  of  perfonal  property  to  a  man  and  the  heirs  of  hi* 

body,  a  fee  conditional,  ii.  113.  w.  7, 
^n//V«/ demefne,  plea  of,  ii.  99.  n.  7. 

At'Psah  of  felooy,  iy.  yj.  n.  5. 

J^^rpitlcei 


INDEX  TO  THE  EDITOR'S   NOTES. 

j^pprentlcey  i.  426.  71.  4,  5.  4:8.  n.  7.  iv.  i6o»  n.  9. 

appropriations y  i.  386.  n.  21,  22,  23. 

ArchhiJJoop  Abhof^  accident  in  fiiootingwithalongbow,  ii.4i3.?z.5. 

Archhijioopsy  privileges  of,  i.  3Si./z.  12,  13,  14,  15.  — i.  405. /?.  17. 

Arguments  from  inconvenience,  effect  of,  i.  70.  /^  3- 

Arraigiiy  derivation  of,  iv.  322.  n.  i. 

Arrejtsy  how  to  be  made,  iii.  288.  n,  3. 

,  for  felonies  when  juftifiable,  iv.  293.  n.  i. 

,  protedlion  from,  iii.  289.  //.  4. 

,  dcpofit  of  the  debt  upon,  iii.  287.  n,  2. 

Ajrforiy  iv.  221.  n.  I,   2. 

AJfaults  and  batteries,  a    jnilification  maybe  given  in  evidence  in 

profecutions  for,  iii.  120.  n.  i. 
AJfetSy  marfhalHng  of,  ii.  512.  n.  15. 
Ajjignecy  when  bound  by  covenants,  ii.  327.  fi.  10. 
Ajjifcy  grand  number  ©f  recognitors  in,  iii.  351.  //.  I. 
Afportations  to  conllitute  larceny,   iv.  231.  n.  4. 
Attempt  to  commit  a  crime,  a  mifdemeanor,  iv.  99.  n.  2.  221.  n   » 
—  to  utter  falfc  coin,  iv.  99,  n,  2. 

*- to  poifon,  iv.  196.   n.  3. 

to  procure  an  abortion,  i.  130.  ;/.  8. 

to  commit  burglary,  iv.  227.  n.  6. 

Attorney -g^x\\tY-e\y  when  a  party  inequity,  iii.  42r^.  ;/.  4, 
Attorneysy   number  of,    in  Norfolk  and  Suftolk,  iii  25.  ;z.  i. 
Aivards^  iii.   17.  n,  9. 


B 

Bachelor y  derivation  of,  i.  404.  «.  14. 

Maily  common,  when  filed,  iii.  2B7.  w.  1. 

—  fpecial,  when  put  in,  iii.  290.  tu  4,  5. 

■ — ~  how  they  may  furrender  the  defendant,  iii.  292.  71.  6. 

Bailmentsy  ii.  453.  71.  11,   12. 

Banky  embezzlement  by  clerks  of  the,  iv.  234.  «.  7. 

Banh'tiotesy  pofleflion  of  forged,  felony,  iv.  250.  71.  29. 

Ba7ikriipty  his  wife's  lands  how  fold,  ii.   286.   ti.  15. 

,  originally  termed  an  offender,  ii.  471.  ;/.  i. 

,  who  may  be,  ii^.474.  71.  2,  3,  4,  5,  6.   12. 

• ,  fees  of  commiffioners  of,  ii.  480.  n.  17. 

• ,  certificate  of,  ii.  482.  n,  2\y  22,  23,  24. 

• ,  affignment  of  his  effcds,  ii.  485.  ti.  25.  27, 

9  payrnents  by  and  to,   when  vahd,  ii.  486.  7i.  28,  29. 

,  meeting  of  creditors  ®f,  how  determine,  ii.486.  «.  30. 


,  afiignees,  when  to  verify  their  account  upon  oath,  ii.  487, 

n.  32. 

,  creditors  of,  how  to  produce  their  fecurities,  ii*  48 7. ;/.33. 

y  may  prove  the  deficiency  of  a  mortgage,  ii.  437.  n.  33. 

,  landlord  of,  his  remedies,  ii.  487.  /z.  34. 

^i  debts  of,  how  proved;  ii.  488.  n.  2^,  ^6,  37,  38. 

Bankruptcyy 
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Baniniptcy^  ads  of,   ii-  478.  n.  7,  8,  9,  10,  11,  125  13, — ii,  4Sfi. 
fi,  26. 

• ,  how  provcc%  ii.  480.  n»  18. 

-,  different  from  iniolvency,  ii.  479.  n.  I4. 


~,  a6l  of,  though  no  creditor  calls  forpajmentj  ii.  47S- 

Bark,  ffealing  of,  iv.  233.  n.  j. 

Baronets,  origin  of,  i.  403.  w.   12,  13. 

Bar  oris  y  by  what  right  they  originally  fat  in   parliament,  L  39S, 

f?.  3. 
-• ,  not  neccffarily  the  fame  with  lords  of  manors,  i,  399^2. 4. 

Nor  with  freeholders,  iii.  33.   n.  i. 
BaJJards  born  during  wedlock,  i.  457.  n.  S. 

how  l^vfdn  nullvus^  i.  459.  n,  1 1,  12. 

■ adininiflration  to,   ii.  ^06,  7i,  9.  ' 

' ,  murder  of,  iv.  198.  n,  7. 

" ,  concealment  of  death  of,  iv.  358.  ;/.  ii^. 

Bafiardy-bond,  when  put  in  fuit,  i.  456.  n,  9. 

Battle,  trial  by,  iv.  348.  n.  \, 

Berwick  upon  Tweed,  i.  99.  tu  9. 

Bigamy,  iv.  164.  n.  3,  4.— iv.  305.  n>  2. 

BUI  in  equity,  when  amended,  iii.  448.  n,  S. 

BUls  of  exchange  upon  an  u furious  contrc'cl,  or  for  a  gaining  debt, 

void,  ii.  463,  /z.  19. 
'  of  exchange,  alteration  of,  makes  void,  ii.  ::c8.  n,  5. 

for  lefs  than  five  pounds,  ii.  468.  n.  2Z, 

— —  flamps  upon,  ii.  4O8.  n.  2Z. 

"  verbal  acceptance  of,  ii.  469.  n,  23. 

— — — J  days  of  grace  upon,  ii.  469.  n    25. 

_ — ,, — — J  notice  of  difhonour  of,  ii.  470.  ??.  26. 

. . ^  actions  upon,  ii.  470.  n,  27. 

,  ilealingof,  iv.  234.  n,  6. 

Btfljoprlcks,  v»'hen  derive  and  donative,  i.  379.  //.  7, 
Bi/Jjops^  fees  kept  vacant,  i.  28*3.  n,  i. 

•  age  of,  when  confecrated,  i.  380.  ??.  9* 

may  be  deprive-d,  i.  380.  //.  10, 

^'- — — -  why  not  tried  in  parliament,  i.  401.  «.  8.  — iv.  26^,  n.  5. 
.Bleaching  grounds,   (leaHng  from.  iv.  240.  ru  i^. 
Boiling  to  death,  iv.   196.  ?:.  3. 

BoUnghroke,  lord,  upon  the  ihidy  of  th^  law,  i.  33.  n.  %. 
Bona  vacantia  not  always  the  property  of  the  king,  i.  296.  n.  9* — 

i.  299.  n.  \2. 
Bond,  not  binding  upon  the  heir,  unlefb  he  is  named,  ii,  339,  n.  14. 

' ,  not  an  incumbrance  upon  land,  ii.  339.  n,  14. 

— — ,  upon  a  turpis  coniradus,  effe£l  of,  ii,  340.  //.  15, 
— ----,  intereil  of  beyond  the  penalty,  ii.  341.  n.  16. 
Bribery,  iv.  140.  //,  8. 


*  hi  this  note  months  is  errcneoufij  printed  foi'  years, 

Briherx 


INDEX  TO  THE  EDITOR^s  NOTES^ 

Bribery  at  eledlions,  i.  179.  ;/.  48,  49,  50,  51^ 
Burgage  tenures,  i.  175.  n,  36. 
Burglary,  iv.  225.  n,  3,  4,  5. 
^ji-'laws,  by  whom  made>  i.  476*  «>  6. 


CandicJaies,  bill  to  prevent  the  expencesof,  1.  179.  rt.45, 
Carwji-l^w,  not  binding  upon  the  iaity,  i.  83.  «.  14. 

• ^  degrees  in,  i.  392.  n.  36*     * 

Carriers y  iii.  1 64.  «,  7* 

6'<7/2'x  for  the  opinion  of  the  judges,  how  fent  out  of  courts  of 

equity,  iii.  452,  «.  11. 
Cajllt  may  include  a  manor,  \\.  jg.  rt.  i. 
Callkf  Healing,  what,  capital,  iv.  240.  «.  14- 

maiming  of,  iv.  246.  n.  i^, 

Cejfiouy  when  it  produces  a  vacancy  and  lapfe,  i.  392.  n.  37^ 
Challenge  to  fight,  iv.  221.  «.  I. 

Challenges^  peremptory,  when  allowed,  iv.  353.  n.  7.  8. 
Chancellory  jurifdlc^lion  of,  over  lunatics,  i.  303.  «.  15. 

. J  church,  patronage  of,  iii,  48.  n.  6. 

'  y  mufl  exercife  his  juriididtion  iu  bankruptcy  perfoimlly, 

iii.  428.  n.  3. 
Chejlery  earl  of,  i,  224.  n,  8. 
Chilitrn  hundreds,  llewardfhip  of,  i.  176.  n.'T^^. 
Chofes  in  2i€i\ox\y  Healing,  iv.  221.  w.  i. 
Chique  ports,  precept  to,  i.  177.  n,  45. 
Ciths  not  originally  bifliops'  fees,  i.  1 J4.  n.  21. 
Civil  law,,  i.  19.  71.  2. 
Clergy y  right  of,  to  fit  in  parliament,  i.  175.  n.  37. 

• ,  privileges  and  difabiHties  of,  i.  ^J'J.  n.  1,2,  3,  4,  5,  6, 

,  when  allowed  to  marry,  i.  439.  n.  10. 

,' benefit  of,  iv.  370.  /i.  2,  3,  4,  5. 

Cteri  of  the  peace,  removal  of,  iv.  272.  ;;.  12. 

Coiriy  counterfeiting,  iv.  9?. /?.  12, 

— ~,  attempt  to  fell  or  utter  counterfeit,  a  mifdem.eanor,  iv.  99. 

«►  2.  • 
,  procuring  with  an  intent  to  utter,  a  mifdemeanor,  iv.  99. 

n.  2, 
-^ — ^  copper,  counterfeiting,  iv.  100.  n,  3. 

foreign,  counterfeiting,  iv.  89.  n,  11. 

Collegesy  majority  of  elc6lnis  in,  concluiive,  i.  478.  n,  9. 

^ ^  lay  corporations,  i.  472.  «.  2. 

Comhinaiions  amongit  workmen,  iv.  160.  n.  8. 
Ccmmenda?nsy  i.  393.  n*  38. 
CoiiimUtees  for  trying  elections,  i.  175.  n.  35. 
Commons^  figiiification  of  the  word,  i.  158.  «.  10. 

««-^^ appendant,  how  depaftured,  ii.  34.  n,  13. — iii.  239.  n.  r, 

when  th^  lord  may  approve,  ii,  34,  n,  14. 

CQinimrientihus 
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C omtn orient ibitsy  cafes  de^  ii.  5:16.  fz.  3. 
iJonfaquences  of  an  unlawful  adl,  iv.  26.  ;7.  3. 
"Conjideration  arifing  from  a  moral  obligation,  ii',  44J.  ^.  3» 

— ■ when  material  in  a  promiffory  note,  ii.  446.  n.  ^o 

Confoltdation  of  cuftoms  and  excifc,  i.  316.  n,  23. 

Confpirachs<,  iv.  i$J*n.  4. 

Conjlahle^i  lord  high,  commifiion  of,  i.  ^^'^^  n*  Xp* 

OonJIitutio  in  the  civil  law,  definition  of,  i.  74.  ;z.  6b 

ijQntenemeniy  fignification  of,  iv,  379.  w.  2. 

C&ntingent  remainders,  ii.  172.  >z.  3^, 

Contra8ors  difqualified  to  fit  in  the  houfe  of  commons,  i.  174* 

n,  42. 
iJontra&Sy  how  bound  by  earneft,  ii.  448.  n*  6. 
' i  when  neceiTary  to  ht  in  writing,  ii.  448.;7.  7.~™iii,  ijB, 

«.  3» 

void  by  fraudulent. concealment,  iL  45 1'  ^-  ^^ 


Conveyances  by  a  bankrupt  when  valid,  ii.  286.  n»  15. 
— — .  voluntary,  efie(^  of,  ii.  296.  n,  i, 
Convoc^iohSf  i.  280.  ?2.  24. — iii.  67.  n,  U 
€40pyhoidsy  origin  of,  ii.  96.  n.  4' 

-,  arbitrary  fines  of,  ii.  98.  n,  6. 

* ,  devifes  of,  without  previous  fiirrende r,  when  good,  ih 

^6S.  n.  1.  =    - 

*- ,  cannot  be  intaiJ.ed  without  a  cuftom,  ii.  372.  7?,  5. 

^. — _^  intereft.  of  the  furrenderee,  before  admittance,  ii.  368. 


n*  2. 


*- — ,  will  pafsby  a  will  without  three  wit nefTes,  ii.  376,  n.  ie 

- — -^ ,  heirs  title  to,  complete  before  admittance,  ii.  37!.  n.  4^ 

' — ,  for  lives  how  renewable,  ii.  ^70.  h»  3! 

Xlarnwdtly  duke  of,  i.  224.  «.  10. 
Coroner y  antient  dignity  of,  i.  347.  n.  lb» 

~ ,  may  a6ls  as  a  juilice,  i.  353.  n,  14. 

Corporations  may  have  a  name  by  impHcation,  i.  47j.?2.  3« 
Corporation  and  teft  a6ls,  iv.  5§.  n.  2,  3,  4. 
Cojls^  iii.  214.  n.  5,  6,  7.— iii.  400.  7u  5,  6. 

awarded  by  juflices,  iv.  283.  n.\. 

'-^—\  none  allowed  in  mifdemean'ofs,  iv.  362.  n.il. 

ought  ro  be  allowed  in  many  tiiifdemeanors,  iv,  362.  ;;.  li, 

— ,  how  allowed  in  an  action  upon  a  judgment,   iii.  287.  «.  2, 

Couiifely  when  allowed,  iv.  3  ^6.  ;?.  9. 

— — — ,  king's,  licence  for^  iii«  27.  n,  2« 

Counties'^  wHdt  cities  and  towns  are,  i.  126.  «•  2^. 

Courts  of  confcience,  iii.  Si.  n.  k. 

Covenants  binding  upon  executors  and  adthiriifl:rator3,  though  not 

tiamed,  ii.  304.  n:  2\ 
Crimes  and  injuries,  diftindlion  betwixt,  iv.  fj.  n,  3. 
— — «-,  when  juftified  in  law  by  compulhon,  iv.  30.  n,  5. 
Criminal  converfation,  adlion  for,  iii.  140.  n.  12, 
Crofs  remainders,  ii.  381.  n.  15. 
Cro^ivn  lands,  i,  287.  «.  G, 

Vol.  IV,      .  Rr  Culprit^ 
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Culprtty  conjefture  concerning  its  origin,  iv.  340.  n;  I. 
Curates  in  confequence  of  a  title,  i.  394.  n.  40. 
Curtefeyf  tenant  by,  derivation  of,  ii.  126.  n,  4. 

. ,  in  garel-kind,  ii.  228.  «.  7. 

Cutting  TiVidi  Jlahbingy  iv.  207.  n.  i. 

Cujloms  mull  be  beyond  time  of  memory,  i.  76.  n,  10, 

not  contrary  to  ftatute,  i.  77.  «.  11. 

• not  uncertain,  i.  78.  n,  la. 

-  conftrued  ftri6lly,  i.  78.  ;2.  13. 

revenue,  origin  of,  i.  313.  ^.  13.  -      . 

D 

Deacons^  1.  388.  «.  24. 

Dead  bodies,  dealing,  ii.  429.  n.  4. 

Deanrtesj  i.   382.  rz.  16,   17. 

Deathy  civil,  i.  133.  n,  il. 

Debty  a£^ion  of,  upon  a  fimple  contraft,  iii.  154.  fz.  3. 

Debts y  how  paid  by  perfonal  reprefentatives,  ii.  51 1.  ;/.  13,  14,  15, 

Decrecy  minutes  of,  how  amended,  iii.  451.  ;?.  9. 

Deeds y  ancient,  ii.  304.  n.  3. — ii.  308.  n.  4. 

Delegates y  i.  280.  «.  2/;. 

Defcentj  immediate,  from  a  fon  to  a  father,  in  what  cafes,  ii.  212, 

«.  7. 
— — ,  to  No.  10  in  preference  to  No.  11,  fupportcd,  ii.  240. 

«.  17. 

when  broken  by  a  devife,  ii.  241.  n.  i 


DefcentSy  new  table  of,  ii.  240.  at  the  end  of  n,  17.    • 

Deodandsy  i.  301.  «.  13,    14. 

Devifesy  lapfed,  ii.  379.  72.  1 1. 

Dioichia  ^nd paroicfjia,  i.  ill.  n,  iS. 

D'tfcharged  benefices  what.  i.  285.  n.  4. 

D'tfcovery  of   the  longitude  and  North  paffagc,  premiums  fsr, 

i.  421.  n.  12. 
Difpenfattonsy  i.  381.  c.   1 3. 

Dijlref$s  cannot  be  made  of  a  horfe  with  the  rider,  i^i.  8.  «.  3. 
.-.^ ^  may  be  of  cattle  fent  to  agift,  and  horfes  and  carriages 

at  livery  llables,  iii.  9.  n,  4. 

*- ,  of  implements  of  trades,  iii.  9.  n.  5. 

• ,  when  to  be  fold,  iii.  1^.  n.j. 

when  irregular,  trover  will  not  lie,  iii.  15.  n.  8. 


Dlftributlon  of  inteilate  perfonal  property,  ii.  516.  n,  23, 

per  Jiirpesy  when,  ii.  ^ij.  n.  24. 

Divorce  a  menfa  et  thoroy  iii.  94.  «.  3. 
Divorces y  i.  441.  «.  13,  14. 
Docket y  flriking,  ii.  480.  «.  16. 
Dogsy  Healing  of,  iv.  236.  n.  10. 

,  anions  for  injuries  by,  or  to,  iii.  140.  «.  12. 

Donatio  cauf a  mortis,  of  what,  ii.  514.  n»  21. 

DQMtmh  propertk*  of,  ii.  23.  «.  z^  3* 

8  Dowiry 
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J)onv^ry  forfeited  by  an  aflignment  of  the  wife,  li.  130.  «.  9. 

■ ,  not  out  of  a  truft  edate,  ii.  132.  n.  11. 

< ,  when  wife  fhall  have  choice  between  dower  and  a  devife, 

ii.  138.  n.  13. 
,  infant  may  bar  herfelf  of,  by  affenting  to  a  jointure,  ii. 

138.   n.  14. 
Duhsf  when  created,  i.  397.  n»  i. 
D'wMii^r^houk,  fteahng  in,  iv.  242.  «.  16. 


Effigy^  libel  by  an,  iv.  151.  «.  6. 

Egyptians y  ftatute  againft,  repealed,  iv.  4.  ;?.  i.  ;  iv.  166.  /i.  6. 

Ejedmenty  by  one  tenant  in  common  againft  the  other,  ii.  194.  n.  9* 

— ,  when  barreti  by  an  outftanding  term,  iii.  204.  n.  2» 

— ,  pra6lice,  colls  and  new  trial  in,  iii.  205.  n.  4. 

,  devifee  may  defend  as  a  landlord  in,  tinder  I X  Gt^o.  %^ 

c,  19.  iii.  206.  n.  3 
EleBionsy  hovvto  be  appointed,  i.  178.  <3.  46. 

,  ought  to  be  free,  i.  178.  n,  47. 

—. ,  how  continued,  i.  :  80.  n.  53. 

EleBors  and  eleded,  refidence  of,  i.  172.  n.  27. 

~ ,  oaths  of,  i.  180.  n,  53. 

• ,  in  corporations  reltrained  by  a  bye-law,  1.  47^.  n.  4# 

Emhajfador,  inviolabihty  of,  i.  254.  n»  4,  5,  $,  7. 

Embezzlement  hy  fervants  and  clerks,  felony,  iv,  230.  n»  3« 

Emblements^  maybe  devifedby  an  incumbent,  ii.  123.  n.  t. 

Entryy  adlual,  when  necelTary  in  ejeftments,  iii.  203.  tz.  i. 

Equality y  incompatible  with  good  government,  i.  407.  n»  ^. 

Equity  in  the  P^nghfh  law,  what,  i.  62.  /?.  1 1. 

Error  J  writ  of,  from  the  exchequer,  iii.410.  «.2. 

Efcheaty  truft  eftates  do  not,  ii.  246.  n.  3. 

Efquiresy  who,  i.  406.  n,  18,    19,  20. 

EJlates-t2ii\j  cannot  be  created  in  perfonal  property,  ii*  113*  n,  7» 

,  how  created  by  will,  ii.  iij.w,  lo. 

E^flates  pur  autre  vie,  ii.  259,  «.  I,  2. 

EJlraysy  i.  296.  tz.  10,   li. 

Evidencey  iii.  367,   w.^p,  10,  ri,   12,   13,  I4,  15,  16,  17,   iS,   IO« 

23,  24. 

.  in  ufury  and  forgery,  iv.  157,  n.  4. 

— in  impeachments,  iv.  261.  //.  3. 

Examination^  lait,  enlarged,  ii.  481.  n,  19. 

Exchequer  chamber,   a  court  of  error,  iiio  46.  n.  5. 

Excife,  i.  318.  n,  26, 

Execution^  when  two  writs  are  delivered  to  the  fheriff  ©n  the  fame 

day,  ii.  447.  ;?*  5.  - 
,  under  an,  how  the  fherift  may  afcertain  the  property^ 

iii,4i7.  «.  3. 

,  landlord,  how  far  indemnified,  ib. 

R  r  2  jExecutiorJf 
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Executiojiy  oi  fen  facias^  how  afFe^led  by  an  extent,  iii;420.  n.  4. 

_» J  of  eriminals,  how  ordered,  iv.  404.  n.  1. 

Mxccuior^  what  afts  he  may  do,  before  probate,  ii.  507.  n.  10. 

• ,  de fon  torty  ii.  508.  n,\\* 

, , ,  good-s  of  the  teftator  not  Hable  in  an  action  againft,  ir* 

his  own  right,  ii.  511.^.  12. 

-,  when  a  truftee  for  the  next  of  kin,  ii.  515.  n.  22, 


— ,  how  compellable  to  pay  creditors  equally,  li.  512.  «.  15. 

Executory  devifes,  ii.  174.  n,  4,  5. 


Ealfi  pretences^  iv.  158.  n^  6. 

Farmtfi  when  liable  for  cattle  fent  to  agift,  ii.  453.  /;.  1 1. 

Father y  not  entitled  to  receive  a  legacy  left  to  a  child,  1 .  46 1 .  w.  I  * 

i^<?^-farm.  ii.  43.  n.   27. 

/V^-hmple,  created  by  will  without  words  of  inheritance,  ii.  108. 

n.  4. 
Feigned  iffue,  ought  not  to  be  tried  without  confent  of  the  court, 

iii.  452.  n,  10. 
Feme  covert,  communicates    no    rank   to   her  hufband,    i.   401, 

n.  9,   10. 

J  when  liable  for  her  own  ads,  i.443.  "'  ^9-  ^^»  ^'^' 

■ ,  inwhat  inftances  (lie  may  convey  by  a  line,   or  a  re- 


covery, ii.   355.  ;z.  2.  .  ri      1    u        -11 

— : ^  may  have  the  power  of  appomtment  ot  landb  by  will, 


11.  37:5.  n.  I*  , 

-,  may  bequeath  by  willperfonal  property  given  to  her 


fcparate  ufe,  ii.  497.  «.  4-  . 

,  arrellcd  with  her  hufband  upon  riie^s.ie  proceis,   how 


relieved,  iii.  414.  ;/.  1.  •  1.  k 
,  when    indemnified  for  crimes  committed   with  her 


hulband,  iv.  29.  ;/.  4.  t         1  j  '• 

Feudal  fyib^m,   acquaintance  with,  ncceilary   to  a  knowledge  ot 

the  conllitution,  ii.  .44.  «.  1. 
Ftney  the  chief   ufe  in  levying,  ii.  ^54.  "•  i- 
./^/wfj- and  recoveries,  ii.  357.  n,  3,  4,  5. 
Firer  accidents  by,  iii.  281 .  n.  i  i.~iii.  229.  ti.  ^. 

' ,  tettinrr,  to  growing  corn  not  telony,  iv.  5.  n.  y 

— i— ^,  nor  to  a  parcel  of  corn,  iv.  246.  f/.  23. 

F/iv-works,  iv.  168.//.9, 

FirJ  fruits  and  tenths,  1.  285.  n,  2,  3. 

Fifheryy  feveral^,  ii.  39.  «-  22,  23.         ^ 

Fixturcsy  v/hen  executor  entitled  to,   ii.  281.  ??.  10 

For€fy  when  a  defence  in  trcafon,  iv.  30.  n.  5. 

Forefls  and  chafes,  ii.  38.  n,  17.  i9.--iii.  7i-«-  '- 

Forfeiture  m  high  trcafon-reilorcd^  iv.  385.  n,  3,   . 

Fargtryy  it.  249.  «.  27,   28,   39. 

^.^^.-^ — ^„    evideuce  1%  iv.  197-  "-  4'-  ^ 

i  OX" 
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i^ox -hunting  over  another's  ground  jiiftifiable,  iii.  213.  n.  ^f 
Frauds y  ilatute  of,  iii.  159.  n,  4. 

Fraudulent  devifes,  exceptions  to  the  ftatute  of,  ii.  378.  n.  9. 
Freehold  ^^iCte^i  what,  ii.  I04«  «.  i. 

< value  of,  to  vote^,  i.  iy2.  n*  28. 

-— — ,  to  vote,  how  afTefTed  to  the  land  tax,  i.  173.  «^  32, 
Free  warren,  ii.  39.  n.  20,  21. 

G 

Gamey   Mr.    J.   Blackftone's  doftrine   refpefting,    controverted, 

ii.  418.  n>  8.;  ii.  4.  19.  n.  10,  11. 

,  qualincations  to  kill,  iy.  17^.  ;?•  13,  14,0 

Gaw^ -keepers,  ii.  418.  w.  9. 
Gamingy  h,  173.  n,  ic,  II. 

ilatute  of,  i.  88.  n.  20. 

' debt,  affault  or  challenge  in  confequence  of,  iv.  ico.  n.  4. 

Gaoler y  not  to  fuffer  tippling  or  gaming,  i.  ^46.  w.  9. 

Gentlemerty  all  the  fons  equally,  i.  406.  n,  21. 

Giannoney  his  account  of  the  civil  law,  i.  81.  n.  14. 

Gibbon^    his   opinion  of  the  utility  of  ledlures  upon  law,  1.  37, 

«.  6. 
G/^^/zi/?j^  upon  another's  ground  illegal,  iii.  213.  ?^.  3 ^ 
Goods  ftolen,  property  in,  ii.  450.  n.  8. 
Grants y  voluntary,  when  valid,  ii.  296.  «.  I. 
Grenville's  a8:,  i.    160.  «.  54. 
Guardian  in  focage,  i.  462.  «.  2. 

' teflamentary,  i.  462,  n,  3. 

, liow  appointed  to  an  infant  by  the  coiirt  of  chaDcery, 

fii.  42  7 •  77,  1. 

H 

Habeas  corpus  aft,  carried  by  a  fraud,  iii.  136.  n.  to. 

"'■ — ->  efficacy  in  cafes  of  private  confinement,  iii. 

138.  ti,  II. 
Hackney  coaches,  i.  326.  n.  36. 

Half  blood,  cannot  inherit,  i.  71.  n,  5.-~~ii.  223.  n.  16. 
— ,  no  impediment  in  the  defcent  of  honours,  or  in  the 

fucceflion  toperfonal  property,  ii.  253.  n.  i^.;  ii.  516.  «.  23. 
Hanging  in  chains,  iv.  202.  «.  6. 

^^«r/-writing,  when  evidence  in  high  treafon,  iv.  358.  n,  lo. 
Heir  at  law,  referable  to  a  fpecific  ellate,  ii.  223.  n.  10. 
Htghivaysy  power  in  juflices  to  widen  or  divert,  i.  139.  n*  15.   I. 

358.  n,  21. 
Highjlcnvardy  court  of,  iv.  261.  //.  3,  4. 
Hcnejle  vivere,  interpretation  of,  i.  40.  n,  2. 
Honorary  freemen,  i.  175.  n,  36. 
.hrr/e  races,  iy.  173.  n.ii. 
Horfesy  fale  of,  ii,  451.  n,  9.— iii.  165.  «.  8. 

R  r  3  ffoufe^ 
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Hujhandy  may  grant  to  his  wife,  i.  442.  n,  16. 

, J  when  liable  for  his  wife's  debts,  i.  442.  n.  17,  18,  15^. 

„        — ,  not  a  witnefs  for  or  agaiaft  his  wife,  and  'vtce  verfa, 

1.  443.  n,  20. 
!-■     — ,  "gbt  of>  to  the  wife's  fortune,  and  chofes  in  aftion. 


11.  433.  n.  I,  2,  3. 

and  wife,  and  a  third  perfon,  grant  to,  11.  182.  n.  i 


Impeachment  of  a  commoner  for  a.  capital  crime,  iv.  260.  «.  I. 

,  evidence  in,  iv.  261.  n.  2, 

— ,  king's  power  to  pardon  in,  iv.  393.  n.  2. 

. ,  commons  mull  demand  judgment  in,  ib. 

•___ — ,  docs  not  abate  by  a  diflblution,  ib, 

Jndiay  intcrefl. allowed  in,  ii.  464.  11,20. 

Jndt&ments  and  informations,    when  tried  at  nlfi  frtus,   iv.  309. 

«.  3. 
Infant,  en  ventre  fa  mere,  privileges  of,  i.  130.  «.  9. 
» ,  attempt  to   procuie  a  mifcarrlage  of, 

i.  30.  n,  8. 
Infants,  for  what  liable,  i.  465.  n.  5,  6. 

,  when  of  age  to  bequeath  perfonalty,  ii.  497.  n.  I. 

Inhabitants,  refident  fix  months  in  order  to  vote,  i.  175.  77.  36. 

Inheritances,  how  divelled  by  fubfequent  births,  li.  208.^.5. 

//T/wr/Vj"  and  crimes,  diftinftion  betwixt,  iv.  5.  /;.  3. 

InpinStion  inequity,  effed  of,  iii.  443.//.  7. 

Inns  of  court  and  chancery,  i.  25.  n.  3. 

Innkeepers,  liable  for  their  gueft's  property,  i.  430.  /7.  il. 

Infohent  debtors,  iii.  416.  n.  2. — iv.  285.  n.  i. 

Infurance,  ii.  459.  «.  14,   15,   16. 

«i ,  no  adion  upon,  if  no  lofs  has  been  incurred,  ii.  462. 

n*  16. 
/;2/fr£/?  beyond  the  penalty  of  a  bond,  ii.  341.  w.  16. 
♦7o/«/-tenaricy,  how  created,  ii.  193.  «.  8. 
*^o//?/-tenants,  proceedings  betwixt,  ii.  183.  «.  2. 

*■     ■ ,  where  no  furvivorfhip  betwixt,  ii.  184.  «.  3. 

,__ — ,,  will  by,  before  partition,  ii,  186.  n,  4. 

> ^  ~ -^-,  refiduary  legatees  and  executors,  ii.  398.  n*  2, 

.«..— ,  cotnmittmg  fuicide,   the  whole  eftate  is  veiled  in 

the  king,  ii.  409.  72.  i.-  ' 

J<?/;2/«r^,  .not  forfeited  by  adultery,  ii.  139.  n.  15* 
Ireland,  origin  of  the  title  of  king  of,  i.  99.  n.  10, 
— .    X~-^  Enghfh  ftatutes  binding,  i.  104.  //,  13. 
■         — ,  independence  of,  i.  104.  «.  14. 
liP..  ,  offenders  cfcaping  from  or  to,  how  apprehended,  iv.  292* 

«.  I. 
Irt/lj  parliament,  account  of,  i.  103.  «.  17, 

Irlfh 
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Irijh  peer  tried  by  an  Eaglifh  jury  for  a  crime  in  Ireland,  i.  104, 

«.  13. 
Judges^  independence  of,  i.  268.  w,  13. 
— — — ,  may  fit  in  the  criminal  courts  in  their  own  counties,  iii,  59^ 

n.  8. 

-,  how  far  counfel  for  the  prifoner,  iv,  355.  n,  8. 


Judgment'^  arreft  of,  iii.  395.  /i.  2. 

• wan*ant  of  attorney,  to  confefs,  iii.  397.  n.  3. 

Juries y  fpecial,  iii.  358.  72.  5. 

* — — ^  conjefture  refpeding  the  origin  of  the  unanimity  of,  iii.. 

376.  n,  20. 
Jurers  in  London  and  Middlefex,  Avho,  iii.  362.  «.  6. 
Juror  withdrawing,  effect  of,  iii.  377.  «.  21. 
Juryy  grand,  may  hear  evidence  in  public,  iv.  303.  «.  I. 

_,  when  they  may  difclofe  the  evidence,  iv.  126.  n,  $, 

Jujlices  of  the  peace,  qualifications  of,  i.  353.  n.  12, 

■  ,  where  two  muft  a6l,  i.  354.  n,  15,  16. 

^-_ — J  how  punifhed  and  proteded,   i.  354.  n.  17, 

>- ■-— ^ — ; conduft  with  refped  to  alehoufes,   iv.  64, 


n.  II. 


K 

KtHy  next  of^  who,  ii.  516.  n.  23. 

Ktndredy  computation  of,  by  the  civil  and  the  canon  laws,  ii.  207. 

n»  4» 
^,  fuch  computation  not  ufeful  in  a  treatife  of  defcents,  ii. 

225.  n,  12. 
Kinfmauy  remoteil  paternal,  inherits  before  the  neareft  maternal, 

ii.  224.  «.  II.  ; 

King'%  authority  over  a  conquered  country,  i.  107,  «.  16. 

« 's  anfwers  to  bills  in  parliament,  i.  1 84.  «.  62. 

.— . — 's  declaration agaimft  popery,  i.  234.  «.  2. 

— 's  inviolability,  i.  246.  s.  2. 

— 's  prerogative  to  grant  precedence,  1.  272.  ;z.  ij*. 

_ — with  regard  to  coin,  i.  278.  n.  21,  22. 

K'tngSy  w^hen  they  fat  in  courts  of  juilice,  iii.  41.  n.  4. 
Knight y  an  infant  created,  became /z/i  juris y  ii.  67.  «.  2. 
Knight-^QQ^y  who  were  compelled  to  receive,  i.  404.  n.   lS.-«— ^ 

ii,  69.  n,  3. 
Knighf%  fervice,  i.  410.  n.  i,  2,  3. 
^ — — *s  fee  not  limited  in  extent  or  value^  ii.  62.  n.  I. 


Landy  when  devifable,  ii.  12.  n.  4. 

bought,  the  price  is  a  lien  upon,  11.  452.  h*  li; 

Landlord,  has  aot  alien  upon  goods  repleyied|  iii.  148.  n.  t* 

R  r  4  JLanit^^ 
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Land't?i^^  i.  7,12,  n~  l8,  19.   313.  ;?.  21. 

— ,  not  payable  for  a  clear  rent-charge,  11.  42,  n.  26. 

X^j^A^  benefice,  who  prefents  to,  upon  the  death  of  the  bifliop, 

ii.  276.  n.  3. 
Larceny^  when  in  Healing  animals  fera  natura^  ii.  393.  n,  i. 
Larcenies^  under  pretence  of  hiring  horfes   or  other  contrivance, 

iv,  2^0.  /2.  I,  2. 

by  hiring,  but  not  by  buying,  iv.  230.  «.  i. 

Lawy  fignification  of  the  word,  i.  39.  n,  I. 

,  municipal,  definition  of,  i.  44.  n,  5, 

*'■    '    )  valid,  though  abfurd  and  unjuft,  i.  70.  n.  3  and  4. 

9  origin  of  the  common,  i.  74.  n.  7. 

,  of  the  road,  i.  74.  72.  7. 
Xjdws^  human,  not  fuperfeded  by  the  law  of  nature,  1.41.  n.  j. 
—  -,  neceffary  in  a  ilate  of  nature,  i.  43.  n.  4. 

'f ,  pofitive,  binding  in  confcience,  i.  58.  n,  7. 

Leajes\x\  reverfion  and  pofTeflion,  ii.  319.  n,  6. 

college,  ii.  322.  n,  7, 

— — ,  clergymen's,  when  void  by  non-refidence,  il.  322.  tu  8,91 

jLe8uresy  feditious,  iv.  88.  n,  9. 

Legacies^  when  veiled,  ii.  513.  Ur  17. 

^ given  over  to  a  fecond  legatee,  when  payable,  ii.  513, 

«.  18, 
*■  given  to  all  the  children  of  A.,  how  d'ivided,  th. 

"  and  portions  raifed  out  of  real  property,  ii.  513.  n,  19* 

Legacy^  when  recovered  in  an  aftion,  ii.  512.  ;;.  16. 
• ,  by  a  parent  to  a  child  carries  intereft  immediately,  ii.  514* 

If.  20. 

• ,  in  favour  of  popery,  how  difpofed  of,  iv,  58.  n,  i^ 

Letters y  ftealing  money  out  of,  not  capital,  iv.  224.  «.  j. 
>  ioxgmg  fubfcription  of,  iv.  249.  n,  27. 

,  threatening,  iv,  144.  n*  2, 

Lenvdnefsy   iv.  64.  w.  12. 
Lex  mercatoria^  i.  75.  n,  8. 
L'tbelsy  aftions  for,  iii,  126.  «.  6. 

,  criminal  profecutions  for,  iv.  150.  n,  5,  6, 

Llhely  truth  may  be  a,  iv.  1 50.  n    5. 

— --,  burning  in  effigy  a,  iv.   151.  n.  6. 

Liberty,  different  kinds  of,  i.  126.  n»  3. 

Lunsy  ii.  453    n.  II. 

Life  eftate,  how  forfeited  by  grant,  ii.  171.  n.  2. 

— ,  tenant  for,  without  impeachment,  powers  of,  ii.  283.  «.  13. 

Lightsy  when  antient,  iii.  217.  «.  i. 

Limitation,  words  of,  ii.  172.  n,  3. 

• to  adlions,  iii.  307.  n,  6,  7,  8,  9,   10. 

■  to  ecclefiaftical  profecutions,  iii.  103.  n*  4. 

Literary  property,  ii.  407.  n.  5,  6. 

London,  cuftoms  of,  i.  76.  n.  9. 

Lcngitude,  rewards  for  the  difcovery  of,    i.  421.  n,  I2» 

Lordly  truftees  for  the  people,  i.  213.  n.  4. 

Lotteries, 
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Lotteries^  iv.  i68.  «.  S. 
Lunacyy  plea  of,  ii.  292.  n,  2, 
Lunaticsy  i.  304.  n.  16. 

* --,  authority  of  juftices  over,  iv.  25.  n,  2. 

-.,  hov7  confined  after  trial,  iv.  396.  ^.  2. 

M 

il/<7^«^  cliarta,  iv.  425.  «.  3. 

^ „— .-,  lord  Coke's  conftrudlion  of,  erroneous,  iii.  ^i.n.Ji^ 

Maily  robbery  of,  iv.  244.  n.  20.  ^ 

Mala  prohibita,  confequences  of,  iv.  26,  n,  3, 

Malicious  profecution,  aelion  for,   iii.  126.  n.  7,  8. 

Mall-t?LX,  i.  313.  «.  20.  ^  ^  . 

Manjlaughter^  convi(^ion  of,  at  the  admiralty  feffions,  iv,  26^^ 

n.  10. 

; .^ — J  punifliment  of,  iv.   193.  n.  3. 

Manufad.urers  and  tools,  fending  abroad,  iv.  160.  n.lo» 

Marque^  letters  of,  i.  259,  «.  8.  ^ 

MarriagCy  between  whom  prohibited,  i.  435.  w.  i,  2. 

. — ,  precontraft  of,  void,  i,  435.  n,  3. 

-.^ r — ,  contract  of,  with  a  minor,  valid,  i.  456.  ti.  5. 

,  when  felony  in  the  clergyman,  i.  437.  n.  6. 

«— — • ,  of  an  heirefs  under  lixteen  without  confent,  i.  437.  n^ 

7.  —iv.  209.  «.  3. 
, — ^_>^,  ^  aft,  i.   438.  w.  8,  9.  ir. 
— — ^-^  articles,  how  conllrued,  ii.  172.  n,  3, 

, — .^ ^  early,  why  difcontinued,  ii.    131.  n.  10. 

Mayhem^  remarkable  property  in  theadionof,  iii.  12 1.  «.  2. 

I ,  under  the  Coventry  a8,  iv.  207.  n.  i. 

Mefne  profits,  recoverable  only  for  fix  years,  iii.  205.  «.  5. 

Middlefex  eledion,  i.  163.  n,  160 ;    176.  n.  43. 

. feflions  not  difcontinued  by  the  fittings  of  the  king^s 

bench,  iv.  266.  n,  7. 
Militiay  i.  412.  n.  4,  5. 
Mi/chief  by  tame  animals,  when  the  owner  is  liable  for,  iii.  153. 

n.  2. 
Mifdemeanoursy  what,  iv.  5.  n.  2.;   22t.  n,  i. 
. — . — — —  committed  in  India,  where  and  how  tried,  iv.  305. 

;;•  2. 

compounding  legal,  iv.  136.  n,  3. 


Money  hWhy  i.  170.  «.  26. 

"  to  be  laid  out  in  land,  how  difpofed  of,  ii.  364.  n.  6. 

Monthy  when  reckoned  by  the  calendar,  ii.    141.  n.  I. 
Months y  fix,  different  from  half  a  year,  ih, 
Mortgagey  when  it  maybe  redeemed,  ii.  159.  n,  I,  2. 
Mortgagee y  may  diflrain,  ii.  159.  n.  3. 

»— ' — ,  with  title  deeds,  when  preferred,  ii.  159.  ;?.  4. 

* ,  third,  purchafmg  the  firil  mortgage  preferred  t©  the 

(econd,  ii.  159.  «.  4. 

Mortgagee  f 
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Mortgagee f  heir  and  devifee,  when  they  fhall  have  the  eftate  exo- 
nerated of  the  mortgage  out  of  the  perfonal  eflate,  ii.  512.  n.  15. 

Mortmain  aft,  what  cafes  within,  ii.  274.  w.  i,  2. 

Murder  and  manflaughter,  originally  the  fame,  i.  129.  n.  7. 

,  when  by  procuring  an  abortion,  i.  130.  n.    8. 

■  ■ ,  cannot  be  committed  by  perjury,  iv.  196.  n.  4. 

' ,  conviftion  of,  upon  an  indidment  for  petit   treafon,  ir. 

204.  «,  8. 

,  by  cruelty  to  apprentices,  iv.  196.  n.  ^. 

' committed  abroad,  where  and  how  tried,  iv.  305.  n.  2. 

,  by  kilHng  a  perfon  fuppofed  to  be  a  ghofl,  iv.  201.  n.  5. 


Mutiny t  inciting,  iv.  io2,  «.  5 

N 

National  ithti  i.  327.  n.  38.  ;  328.  n.  40,  41,  42. 

Ne  exeat  regno,  i.  266.  n.  10. 

Negroes,  freedom  of,  i.  127.  /r.  4.  ;  425.   n.  i,  2. 

Nobility,  how  tried,   I.  401.  n,  7. — iv.  348.  n,  2. 

Nolo  epifcopart,  a  vulgar  error,  i.  380.  n.  8. 

Notice  to  quit,  half  a  year,  ii.  141.  n,  i.;    147.  n.  3. 

• ,  when  fufficient,  ii.  147.  n.  3,  4,  5. 

—  of  trial  of  anions,  iii.  357.  n,  3,  4. 
■■  of  mifdemeanors,  iv.  351.  ;z.  3. 

—  to  produce  written  evidence,  iii.   382.  n.  23. 

—  not  to  kill  game,  ii.  147.  n.  3. — iii.  215.  n.  6. 
— ^ —  copy  of  evidence,  ii.  747.  n,  3. 

— —  to  quit,    a  copy  of,  approved  by  Lord   Kenyon,  ii.  147. 

Nudum  paBumy  what  in  the  civil  law,  ii.  445.  n,  2. 
Nuifance,   iii.  217.  n,  2,  3. 
Nullum  iempusy  i.  247.  72.  3. 

o 

Oath  cannot  be  adminiftered  by  the  houfe  of  commons,  iv.  137. 

Oaths  J  illegal,  adminiftering,  iv.   102.  n,  4. 

OJice,  vacated  by  the  acceptance  of  another  incompatible,  ii.  37* 

n*  16. 
Officers y  half-pay  of,  n6t  aflignablc,  i.  417.  «,  8. 
Opiionsy  i.  381.  /z.    II. 
Ordinary,  who,  i.   383.  n.  18. 
OutlazuSf  when  ou fled  of  clergy,  iv.  319.  n,  i. 


Papyisy  how  far  tolerated,  iv.  58.  «.   i. 

Paraphernalia,  ii.^436,  n,  3. 

Parcfficr^  grantee  of,  may  prefent  alone  to  a  befiefice,  ii.  1 89.  «.  5. 

Parceners^ 
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Paranersy  defcent  of  honours  and  offices  to,  li,  216.  «.  8. 
Parents  and  children,  how  far  compelled  to  fupport  each  othet".,  1* 

448.  n.  I,  2,  3.  5,  6. 

not  heirs  to  their  children,  reafon  why,  ii.  212.  n.  7. 

Par'tjh  boundaries  no  evidence  of  the  boundaries  of  a  manor,  i. 

113.  n.  19. 
Pai'Hamentj  origin  and  derivations  of  the  word,  i.  147.  n,  i. 
— ,  king's  prerogative  of  giving  a  right  to  fend  members 

to,  i.  97.  n.  6. 

-,  a  place  not  neceffary  to  be  incorporated  to  have  the 


grant  of  fending  members  to,  i.  114.  n.  21 

y  fifty  days  between  the  tefte  and  the  return  of  the  writ 


of  fummons,  i.  150.  n,  3, 

— ,  number  of  the  members,  i.  155.  n,  8'.  j   174.  it,  34, 

-,  bifhops'  authority  in,  i.  156.  n.  9. 

— ',  omnipotence  of,  i.  161.  n.  12. 

- — ,  minors  incapable  of  fitting  in,  i.  162.  «»  12. 

,  the  lord  fteward's  oath  to  the  members,  i.  162,  n.  14. 

,  law  of,  to  beconftrued  like  other  laws,  i.  163.  n.  iS» 

•,  privileges  of,  ought  to  be  afcertained  and  defined,  i. 


164.  n*  19. 

— — ,  privileges  of,  after  a  diflblution,  i.  165.  n,  21. 

,  privileges  of,  in  the  cafe  of  libels,  i.  167*  fz.  22. 

' ^ — ,  attorney-gencral,  capable  of  fitting  in,  i.  168.  n,  23*' 

— 5  proxies  in,  i.  168.  n.  24. 

^  how  convened  after  adjournment  or  prorogation,   i. 

187.  n.  64. 
Parltamentsy  antient  durations  and  intermiffions  of,  i.  153,  n.  6,^. 
Parfonagesy  how  repaired,  i.  392.  n.  32. 
P^r/-performance  of  a  verbal  contraft,  iii.  159.  ru  4. 
P^artitlon  generally  made  by  a  decree  in  equity,  ii,  it'T^.    n.   2.  ; 

189.  n.  7. 
Patents  for  a  new  difcovery,  ii.  407.  n,  2>, 
Peerage  by  writ  and  patent,  i.  398.  /2.  3.  ;  400.  «.  5,  6» 
Peerejfes  entitled  to  the  privilege  of  peerage,  iv.  367,  «.  l^ 
Peersy  protefts  of,  i.  168.  n,  25. 

*-: ,  by  whom  tried,  i.  401.  n,  7. ;  iv.  348*  n.  2. 

,  give  evidence  upon  oath,  i.  402.  n.  ir. 

Peine  forte  et  durey  iv.  325.  «.  3^  4. 
Perjury  in  fwearing  to  belief,  iv.  138.  «.  6. 

• ,  when  in  taking  an  oath  required  by  a  ftatute,  iv.  $  37.  n.  5. 

Perpetuity y  what,  ii.    172.  n.  3. 

Perfonal  property,  though  altered,  may  be  feized  by  the  owner  if 
he  can  prove  it's  identity,  ii.  404.  ;?.  ^. 

• --^ ,  cannot  be  made  to  defcend  as  heir  looms, 

427.  n.  I. 
Petitisning  creditor's  debt,  ii.  480.  «.  15.;  iii.  415.  «,   -, 
Petitions  to  the  king  or  parhamcnt,  i.  143.  rj.  x6* 

of  the  commons,  i.  182.  n  59.. 

Pewy  right  to,  ii.  429.  n»  3, 

Phfciar^ 
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phyfctans  cannot  raamtain  actions  for  fees,  iii.  2B.  n.  3. 
P^Wif/^o- double  not  to  penal  ftatutes,  iii,  308.  n.  11. 
Phralttles,^  i.  392.  n.  33,   34,    7^^. 

FoactKi'Sy  in  what  cafes  rogues  and  vagabonds,  iv.  169.  n,  10. 

pDifony  an  attempt  to,  a  capital  felony,  iv.  196.  n.  3. 

Folicus  valued  and  open,  ii.  461.  n.  i6. 

Poor  J  overlcers  of,  i.  360.  /2«  23. 

,  removal  and  fettlements  of,  i.  362.  n.  24,  25,  26,  27,  2!^, 

29,  30,  31.        ^ 

pQpulatwny  when  incrcafed,  ii.  205.  «.  2. 

^iUdpo  fratrisy  where  it  cannot  exift,  ii.  22S.  n.  13. 

,  whalis,  ii.  233.  n.  16. 

^^JM^fJJ'*  of  land  for  fixty  years,  Avhen  a  title,  iii.  196.  «.  i. 

FoffihUltyy  covenant  to  convey  a,  ii.  290.  ;:.  i. 

P^/)^z/;woz^j  children,  rights  of,  i.  130.  n.  9, — ii.  169.  n  \. 

PoJl'i)^\cey  i.  322.  /z.  28,  29,  30,  31. 

Pr^munh'ey  iv.   118.  n.  3. 

Pt'cgnancyy  plea  of,  iv.  39_y.  n.  i. 

P^cjing  of  failors  Jegal,  i.  420.  ?;.  1 1. 

-Pr/V^^,  antlent  and  modern,  how  compared,  i.   277.  /j.  17. 

Prince  of  Wales,  i.  234.  n,  7. 

Prtncefs  royal,  i.  224.    n,  6. 

Printing  preffes  rpgiflered,    iv.   153.  n.  7. 

Prints y  property  in,  ii.  407.  ;z.  7. 

Frifsner  m  irons  during  arraignment,  iv.  322.  rr.  2. 

Privately  Healing,  iv.  242.   ;z.  9.  ii. 

Pr/Vv  council,  i.  230.  n,  i,  2.;  232.   n.  3,  4. 

ProviiJiQnsy  when  granted,  iii.  113.   «.  6. 

Promijfory  nptes.      See  /:>/&  ^y  Exchange* 
Property y  origin  of,  ii.  8.  n.  1,2. 

> — .-,  a  natural  and  not  a  civil  right,  ii.  11.  n,  3. — iv.  9.  n,  4. 

Prorogationy  u   iS'j,  n.62. 

Protijl  of  bills  of  exchange  when  neceffary,    and  effeft  of,  ii. 

241.  w.  2.  ;  468.  n.  21. 
Pur  autre  vie  eftate^j  ii.  259.  n.   I,   2. 

Purchafey  ufed  in  contradiilinclion  to  defcent,  ii.  20T.  /?.  T. 
Pur  chafer,  to  be  of  the  blp.Qd  of  the  firft,  explained,  ii.  220.  n.  9. 

Q 

Qualers*  affiriij:\ation,  iii.  369.  ;i.  14. 
Qttaliji cation  to  kill  game,  i.  60.  «.  9. 

of  candidates,  i.  180.  n,  5^. 

Quarantiniy  iv.  j6i.  «.  2. 

i2"o  tvarranto  informations,  iii.  264.   n.  !• 

,  a  new  trial  in,  though  verdift  for  defendant,  iv. 

312.  «.  4. 
Qu^en  r^gmnty  prerogatives  of,  i.   218.  n.  \. 

• may  be  tried  as  a  fubjeft,  i.  222.  «.  4. 

Anne's  bounty,  i.  285.  n.  4,  5. 

Ran/hms 
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R. 

^anforns  Illegal,  iv.  67.  m  l<* 

Re-ciffitrancey  ii.  461.  ;:.  16, 

Receivers  of  itelen  goodsj  iv.  133.  n^%, 

R'ecovcries  Bxidi^nQSy  ii.  357.  «•  3,  4,  5, 

RtformattQiiy  i.  279.  «.  23. 

Regijlered  deed,  advantage  of,  ii.  343.  «.  17, 

Relations  collateral^  quadrupled  in  each  generation,"  ii.  205,  n.  3. 

i^^/z/,  when  payable  to  the    heir,  and  when  to  the  executor,  of 

leifor,  ii.  43.  /z.  29. 

,  lelTee  liable   to  pay  rent,    though  the  premifes  are  burnt 

down,  ii.  281.  ;z.  11. 
Repeal  of  many  cruel  ftatutes  at  once,  iv.  1 7.  n,  5. 
Rejidence^  i.  392.  n,  27,   28,  29,   30,   31. 
Rejignation  o£  a  benefice,  whether  the  billiop  bound  to  accept^  u 

393-  ^'  39- 
■ bonds  void,  ii.  280.  /;.  8. 

Refpondent'iaj  ii.  458.   «.  13, 

Rejlitution  of  goods  obtained  by  felony  or  fraud,  iv.   363.  n,  1%. 

Revenue^  officers  of,  difqualified  to  vote,  i.  174.  n.  33. 

' a6ls,  how  conftrued,  i.  324.  n.  32. 

. — ^  amount  of,  i.  326.  n.  37.  ;  327.  «.  39;   332.  tu  44. 

R^evocation  of  a  will  by  marriage  and  children,  ii.  376.  n.  4.. 

Rights  of  things  not  diftinguifhed  from  rights  of  perfons,  i.  122* 

Tin      I. 

Riots y  damages  by,  iv.  143.  /z.  r. 

Road,  when  pafTengers  may  turn  out  of  a,  into  the  adjoining  land, 
i.  36.   n,  15.  ^ 

action  for  driving  a  carriage  on  the  wrong  fide  of,  agaiuft 


another,  iii.    209.  n,  1. 
Robbery,  iv.  244.  «.  19,   20. 

Rutherforth^^  inititutes  of  natural  law  recommended,  i.  62,  /?.  10. 


S 

Sale,  when  fraudulent,  ii.  441.  «.   i[. 
Scandalum  magnatum,  iii.  124.  n.  4. 
Scotland,  parlinment  and  laws  of,  i.  95.  n*  4. 
'■•■  ^  ■'■ ' ' "',  union  with,  i.  96.  n,  5,  6. 

J  qualifications  of  the  reprefentatives  ef,  i,.  97.  ri.  h- 

' — >  peerage  of,  i.   97.  //.  7. 

,  when  bound  by  itatutes,  i.  98.  n.  S, 

Scriptures  are  the  common  law,  iv.  59.  n.  5.. 
Scrutiny,  i.   180.   n.    53. 
it^mrnen^  fi^ducing,  iv.   loz.  n.  %^ 
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Seasy  offences  upon  the  high,  how  tried,  iv.  269.  n>  lo* 
Scditiotiy  new  a(ft,  iv.  88.  n.  9. 
iS'^J/V/oz/j  focieties  fupprefled,  iv.    153.  n.  7. 
Sedudiony  aftion  for,  iii.  142.   w.  14. 
.SV^/^/z^///:// a£l  not  unconftitutional,  i.  189.  «.  6^* 
Servants'  tax,  i„  326.  n,  35. 

— — ,  authority  of  juftices  refpe^ling,  i.  426.  n,  3.;  429.  n.  g^ 
',  when  Tnaflers  anfwerable  for,  i.  430.  «.  12,  13. 

,  mafter  cannot  juftify  an  affault  in  defence  of,  iii.  3,  «.  i. 

" ,  w^hen  guilty  of  felony,  iv.  23c.  w.  3. 

Serviccy  adlion  for  lofs  of,  i.  429.  n.  10. — iii*  J  42.  /^»  13. 

SeJJion  oi  parHament,,  i.  i87.  ^.63. 

Sejfwns,  what  felonies  and  mifdemeanours  are  tried  at^  iv.  271 .  «.  n* 

Settlements^  marriage,  how  conltrued,  ii.  172.  «.  3. 

Set'O^y  iii.  305.  /z.  5. 

M^<f/>  exportation  of,  iv     154.  «.  l. 

Shenffsy  I.  340.  /z.  I,  2,  3,  4,  5,  6,  7,  8.  ^         ^ 

—  may  be  ele£led  to  parliament  out  of  theif  own  county,  1. 

175.  n.  3S.     _  , 

Shipsy  what,  privileged,  i.  419.  n,  9j,  io» 
— — y  deftroying,  iv.  245.   n,  22. 
Shooting  at  another,  iv.  208.  n    2. 
Simonyy  what  cafes  within  the  ftatute  of,  ii.  279.  n.  5,  6,  7,  8. — 

iv.  62.  ;z.  8. 
— — — ,  when  it  may  be  given  in  evidence,   ii.  280.  ;i.  9. 
Sinecures y  i.  386.  ;z.  19,  20. 
Sittings  in  London  and  Middlefex,  iii.  58.  n,  7. 
Slander y  iii.  123.  «.  3.  5. 

Smugglers y  pecuhar  mode  of  outlawing,  iv.  155.  «.  2. 
Socagey  derivation  of,  ii.  81.  tz.  i. 
Societies  illegal,  iv.  153.  n.  7. 
Soldiers,  privileges  of,  i.  417.  n,  7.;  421.  «.  12. 
— — — ,  feducingof,  iv,  102.  n.  5- 
Speaker  of  the  houfe  of  lords,  i.  18 1.  «.  55* 

"- of  the  commons,  when  introduced,  i.  181.  n.  ^6. 

„„_ ^  his  excufes  to,  and  approbation  by,  the 

king,  i.  181.  n.  57. 
Staging  and  cutting,  when  a  capital  felony,  iv.  207.  n.  I. 
Stamp'^6is  ought  to  be  confolidated,  i.  324.  /?•   33. 
5*/^r-chamber,  a  conjeAure  concerniag  the  name  of  the,  iv.  266. 

72^  8. 
Statutes  in  pari  materia ,  conftruAion  of,  i.  60.  n.  9. 

commencement  of  their  operation,  i.  70.  n*  4, 

declaratory  and  introdu6lory,  i.  86.  n,  15. 

. enlarging  and  reftraining,  i.  S6.  tz.  16. 

penal  and  remedial,  i.  88.  n.  iSy   19. 

penal,  conftrued  ftriaiy  ;    and  remedial,  liberally,  i.  88- 

rr,  19,  £0. 

■■ w  III  .,  contrary  to  reafeu,  not  void,  i,  91.  «.  21. 

^  Statutes 
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Statutes  not  in  Englifh  till  RIc.  III.  L  rSr.  n.  60, 

Sterling  mofieji  i*   278.  n.    19,  20,  21. 

Sieward^  court  of  the  high,  iv.  263.  n.  4. 

Stolen  goods,  reftitution  of,  iv.  ^6^.  n.   i^. 

Streams  of  water,  right  to,  ii.  403.  w.  I. 

Stri^  fettiement,  ii.  172.  n.  3. 

Striking  in  a  court  of  juflice,  iv.  12^.  n.  4. 

SubfidicSf  i.  312.  /z.    17,    18. 

Sunday y  procefs  upon,  iii,    128.  n.  9. 

,  profanation  of,  iv,  64.  n.  9. 

Surety   may   maintain  afTumpfit  againil  the  principal,    uu   i&Zi 

«.  4. 
Swearingy  profane,  iv.  6q*  n.  6. 


Tafesy  when  prayed,,  iii.  365.  «.  §• 

Taxesy  expences  of  collediing,  i.  318.  n»  25. 

Tender  in  bank  notes,  when  fufficient,  iii.  303.  n»  4.  ' 

Tenures  in  capitey  ii.  77.  /j,  8. 

Termsy  law,  when  they  begin,  iii.  278.  «.  i. 

Z>y?  and  corporation  adls,  iv.  58.  n.  2,  3,  4. 

7">6^/  contrary  to  natural    juftice,  iv.  9.  n.  4. 

Thelluffon\  will,  ii.  174.  n,  4. 

Threatening  letters,  iv.  144,  «.  2. 

Tmber  (^veredy  who  entitled  to,  ii.   81.  «.  12* 

power  to  cut,  ii.  283.  ;2.  13, 

Title  for  orders,  i.  394.  «.  40. 
Tithesy  perfonal,  ii.  24.  n.  4. 

• ,  compofitions  for,  ii.  29.  n.  S. 

*^ — — ,  modus  for,  when  good,  ii.  29.  n.  9. 

not  paid  by  the  king's  tenant,  ii.  ji.  n,  10. 

• ,  what  abbey  lands  free  from,  and  how  proved,  ii.  32.  m 

II,   12, 
To^unjhipy  what,  i.  114.  n.20. 

Tradesy  exercifmg  without  an  apprenticefhip,  i.  428.  n.  7. 
7r^«^6?r/^//6/j,  when  introduced,  i.   137.  n.  14. 

• — >  returning  from,  iv.  132.  n.  I. 

Treafony   'ly.  79.  n.  i,   2,  3,  4,  5,  6,  7. 

• —  in  Scotland,  iv.  84.  n.  8. 

' — ~,  copy  of  indidlment  andiill  of  witneffes,  it.  351.  ;/,  4,  .. 

9  forfeiture  in,  reftored,  iv.  385.  *2.  3. 

-~,  new  adl,  iv.  88.  n,  9. 

— ,  how  tried,  when  the  king's  life  is  attempted,  iv.  3C2« 

72.    6. 

-,  to  attempt  to  depofe  the  king,  iv.  79.  n,  2. 

,  not  by  words  alone,  iv.   80.  /;.  4. 

"   -I  by  advifmg  the  enemy  not  to  invade,  iv.  82,  «.  7. 

Trees 
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Trees  cut  by  tenant  in  tail,  after  poffibillty  of   iflue  extinQ,  li* 

125.  n.  3. 
—     fevered  by  accident  or  wrongfully,  who  entitled  to,  ii.  28  K 

f/.  12. 
Trefpafsy  adions  of,  vt   et  armisf  and  upon  the  cafe,    iii.   209; 

■ ,  proceedings  in  trefpafs  llaid   Upon  reftoring  the  goods, 

iii.  304.  n.  5. 
Trials  court  may  adjourn  in  a  criminal,  iv.  36O.  «.  it. 

,  new,  when  granted,  iii^  387.  «.  1. 

Trujlsy  how  created,  and  when  executed  by  the  ftatute,  ii.  336. 

n.  II,   12. 
<- merged  in  the  legal  eftate,  when  they  meet  in  the  fam^ 

perfon,  ii.  337.  «.  16. 
Turnpikes y  deitroying  of,  iv.  144.  «.  4, 


u 

Union  with  Ireland,  i.  104.  n.  15.  ^ 

Untverfities,  civil  corporations,  i.  471.  ?.'.  i- 
Ufury^  ii.  458.  «.  13.;  463.  n.  19.— iv.  157.  n.  4. 


Vacancy  m  the  houfe  of  commons  during  a  reccfs>  1.   174.  n.  44. 

Fagranfs/iv.  165.  /z.  5,  6   ;   169.   ri.  9. 

Ventre  infptciendoy  writ  ^f,  1.    456.  n,  'J: 

Vicarages^  i.  387,  w.  22,  23.   26. 

Fir^j,  dilUndlion  between  private  and  public >  confidered,  i.  124. 

n,  2. 
VilUnagey  when  extinft,  il.  96.  w.  5.  ^^ 
V'tndiBive^  damages  ought  not  to  be,  iii.  140.  n.  12, 
Vifitatorial  ^uthontjy  i.  482.   r?.  ii,    12,    13,   14^ 
Votes  at  eledions,  how  multiphed>  i.  173.  n.  3. 
V0U9  calling^,  i.  181.  n.  58. 


W 

Wagersy  iv.  173.  «.  ir. 

Wages  of  members  of  parliament,  i.  174.  ;?.  34. 

Wallm  Jlatutum^  i.  194.  «,  2. 

IVaksi  landed  property  in,  allodial,  i.  94.  «.  2. 

Wapentakes  and  hundreds,  the  fame,  i.  115.  n.  22. 

Wapentachmm^  meaning  of,  i.  114.  n.  22. 

Wardjhips  aaid .  marriages,  ptodudive  fources  of  revenue,  ii.  7?^ 
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i^^^^  and  definition,  diilinaion  between,  ii.  283.  n.  13, 
JVaJle,  iii.   2 -'3.   n.  I,  2,   3. 
IValghfs  and  meafares,  i.  2^6.  n.  10. 

• — ,  falfe  ftatutes  to  prevent,  iv.  157.  n.  5. 

WcJImhijler^   why  a  city,  i.  114.   v,  2\. 
Wije^  felling,  a  mildemeanour,  iv.  64.  «.  12. 

--— ,  when  fubjed  to  punifliment  with  her  hufband,  iv.  39.  n. 
IV'tU^  revocation  of,  ii.   376.  ;;.  3,  4, 

,  execution  of,  ii.  377.  n.  5,  6,   7,  8. 

— ^--,  when  after-purchafed  lands  pafs  by  a,  ii.  378,  n.  10. 

,  repucrnantclanfes  how  co!illrued,  ii.   380.  n.  12. 

,  conftrued  agreeably  to  teilator's  intention,  ii    o%i 

14. 

lVjU:es^  Mr.,  proceedings  againil,  i.  163.  n,    16.  - 
IVlnuoW'\.^^<i  i«   325;   ??.   34. 

Witchcraft,  laws  againfi,  repealed,  iv.  62.  ;;.    7. 
IVitncfesy  excommunicated,  incompetent,  iii.  ic2.  ;?.  4. 
Women  iiOt  favoured  by  the  Englidi  law,  i.  445.  n,  23.' 

Tr^"";""'  i^^^'?^-^^  "^^^   '^'^  treafon,  iv.  93.  n.  13.  ;   204.   ;;.  9. 

Wool^  exportation  of,  iv.    r  94.  /z.  i. 

Wrcc.^  why  given  to  the  king,  i.   290.  n.  8. 

Wr:t  of  inquiry,    whea    neceffary,   and  how  executed,  iii.    298, 


^^f 


THE      END. 
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